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GEORGE A.” MORRISON ET ALS. VS. JOHN DUI 
| Bill of Conplarit 


ln the Cireuit Court of the United States, Ninth Cireuit, District of 
California. 


GEORGE A. MORRISON, JOHN fLirriMan, and JosepH C. ALEXANDER 
comprising the firm of Morrison, Herriman & Co.; Joseph Beekel 
and Benjamin FL Beckel coniprising t he firm of Joseph Beckel & 
('O.., ana Thoma . Drew, Comipial hahits, 

THowas Tf. kKexsepy and Jown Dur, comprising the firm of Ken- 
nedy & Durr, Joseph ie anes and Charles FF. Macdermot, De- 
fendants 


To the hidees (4 t | 


y Creore’e A. Mormson, John Herriman, Joseph C. Alex- 
ander, Joseph Beckel, Benjamin F. Beckel, and Thomas 
Drew, of the city and county of New York, ettizens of the State of 


New York, bri ne thisther bill, in behalf of themselves and all othe 
creditors of Kennedy & Durr who shall contribute to the e xpenses 
of this suit, against Thomas H. Kennedy, John Durr, Joseph Ken- 
nedy, and Charles I. Macdermott, of the city and county of San 
rar 1S¢ O, a hid CILIZE lis of the State of “California, anid thereuy ()}) Vour 


orators COTM} adh said say 


That during all the times h rvetmatter mentioned the eomplaim- 
ants, George A. Morrison, John Herriman,and soseph C. Alexander, 


were and now are copartners, domg a mercantile business in the 
citv, county, and State of New York. 

‘> ri. ~ 2 , ? . 

:) Phat during all the times heremieafter men toned the com. 


plamants, Joseph Beckel and Dompamiin I’. Boekel, were and 
are now copartners, doing a mercantile business im the city and 
county and State of New York under the firm name of Joseph 


Beekel & Co 


ees og 
oe 
meee 


That during all the times hereinafter mentioned the complain- 


{ 
ant, Thomas Drew, was, and still is, doing a mercantile business in 
the city and county and State of New York under the name ot 
Thomas Drew & Co. 

ag 


That during all the times hereinafter mentioned the defendants, 
Thomas ff. Kennedy and John Durr, were copartners, doing a mer- 
cantile business in the city and county of San Francisco, of Cali- 
fornia, under the firm name of Kennedy & Durr. 

1—SS7 


( 


2 GEORGE A. MORRISON ET ALS. VS. JOHN DURR ET ALS. 


That on the 14th day of July, A. D. 1880, the complainants, 

George A. Moreson, John Herriman, and Joseph ©. Alex- 
ander, as said firm of Morrison & Co., commeneed an action 

in the superior court of the city and county of San Francisco, 
State of California, against the defendants, Thomas TH. NWennedy and 
John Durr, as said firm of Kennedy & Durr, by fling their com- 
plaint with the clerk of said court and causing. summons to Issue 
thereon, which said action is numbered one thousand seven hundred 


and j;two] (1702) on the regisier of the clerk of said court; that said 
L J Py 

j . eae ee WE TY : : a 4 : : 

action Was brought by said Wborrison, flerrimian & Co. against the 
] Be . a aie eee - j 1. 

defendants therein. said Kennedy & Durr. to recover from them the 

Des 2 yes ef Sea Se ae Sea aa —m- » 4 7 

SUN OL six thousand four hundred and ninetv-nine and roo Goliars 

sje ‘> ° ’ ‘ | ’ | 1 , . 

(865,499.59), interest the reon and costs, for Foods Sold and delivered 
’ ° . . . 4 

by the plain itifis tha rel). cOInplamMants, MMorriso: Plerriman VY ( 7. 
4 ‘ sald ;" To ’ t | ‘7 ~_ | } 1 , thy] ’ yy ] 

10) Scils defendant S,WI] wee One Vear trom the date tits In this paragraph 


ne etic argh thal afterwards. t wit. Ol} the twenty-sixth day 


= e } ° 4 } } ] “a . 3 n 
y Ot July, A. D. one thousand « ete hundred and eignty, the 
. | - » Ay 1) ae v \i wera nw ar l |x loowo 
said detendants, Kennedy & Urr, DV WICSSTPS. POX and NCHOGE, 
ee eee tt, 
their attorneys, filed their demurrer to said coinplamt of plamtifl: 
therein, and on thie eleventh dav of August, A. D. one thousand 
. ] — 3 * 2 e898 Be { et ; rte reve 
@eht hundred and cighty,the said demurrer of said defendants was 


a 
by the order of the said eourt overruled, and _— suid defendants 
bianhn & Co 
i uy we 
lat a jude: 


~ 


not answering the said complamt of said Morriso er ‘] 
Oy) the first day of September, A. [). OC inesiteae” Clo ryt 
and eighty, such proceedings were had in said action 
ment Was duly PIVEN ana made, rendered, and entered by the said 
superior court of the city and county of San Francisco, State of Cal- 
ifornia. in favor of said complainants, —— <i John 
Herriman, and Joseph C. Alexander, as said firm of Morrison, UHerrt- 


Li 
+} 
Ul 


man W& Co., plaintiffs theremn, and against the said i homias 
6 i] iniasaiity and John Durr, defendants therein, for the sum 


of six thousand five hundred and nine and forty-nine hun- 
dredths dollars ($86,509.49), and their costs taxed in the sum of one 
hundred and eighteen and seventy-five one hundredths dollars 
8118.75), which said judgement is numbered one thousand seven 
hundred and two (1702) in the judgment docket of said superior 
court; that on the sixteenth day of lebruary, A. D. one ie i 
eight hundred and el@htyv-one, the plamtilts theres hn, complamant: 
Morrison, Herriman & Co., caused a writ of execution to be issued 
out of said superior court, under and by virtue of said judement 
No. 1702, directed and deliven ea to the re the city and county 
of San Francisco, whereby said sheriff was commanded to make said 
sum of money so recovered by complainants Morrison, Herriman « 


Co., plaintiffs nes rein, out “il thie ¢ weden of sald defendants, 
fi ‘| homas H. Ke ed \ and John Durr, or of the « ‘state ol f either 
of them ; that a sheriff Gould find no property, real or per- 


d 
sonal, belonging to said defendants or cither of them, whereon to 


levy and make said sum of money, Or any part thereof, and on the 
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Done thousand erohit hundred and eigh ILV-O 1i¢ 


lly unsatisfied 


f Atared. 
said writ ge execution whol 
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returned 


od thre complainants, 
a y , } , s> >. 

he Beekel. e} Seliei FPRIR Joseph 
aty action in the super! court of the 
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Boeckel & Co... commeneed nan 


nty of San Francisco, State of California, against thi 
defendants, Phomas HY. lLennedy and John Purr, as said firm of 
& Durr, oy filine their complaint are the clerk of said 
superior court and « which said 

action isnum bered one ari teas ven hateaimdend four(1704) 
‘ on the reaister of the clerk of said court: that said action 
Wels brought by SS; tel eee Becke! the defend- 
to recover from them the sum 
thereon 


7 } 
CILV ahd @ou 


IKchnedy 
using summons to issue thereon, 


Wo. acanst 


mnts therein. said Kennedy AN eens 
j | | rIVT 


1) three hundred dollars (1.500). interest 


and costs, for “ahs sold and delivered by the plamtiffs therein, 
: F ’ v, ‘ a } 4 Pe , es ee ; “ 
complainants Jo Cp Beckel & Co, to said defendants within one 
med: and after- 
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murrer in said action to said complamt HS therem 
Pe kel & Co.: and afterwarcas, to wit, on | 
ust, Olle thousand € rohit ae ndred and elehity, Such proceedings Were 
that the said demurrer of said defendants was, by the order of 
sid court. overruled. and the said defendants not answering the 
3 complaint of said plaintiffs on, to wit, the first day of Septem- 
ber, one thousand eight hundred and eighty. a judgment was 

duly G1Vven, and made, rendered, and entered by the said superior 
city and county of San Francisco, State of California, In 

favor of said complainants, Joseph Beckel and Benjamin I. Beckel, 
as said firm of Joseph Beckel & Co., plaintiffs therein, and against 
| Thomas H. Kennedy and John Durr, defendants therein, 


the sara 
for the sum of thirteen hundred and one and fifty hundredths dol- 
| elghty-three 


~(S81.501.50). and their costs taxed in the sum of 
hundredths dollars (883.75). Which said judgment 
seven hundred and tour (1704) in the 


usand 
jude nent docket sald superior Court: that on the loth day ot 
Joseph 


Mebruary, A.D. 188i, the plaintiffS therein, complainants 
Co., eaused a writ of execution to be ISS! red out of 
1() said superior court under and by virtue of said judgment No. 
ected and delivered to the sheriff of the city and 
Ir: HoISCO, whereby suid sheriff Was commanded ice 
make said sum o: money so recovered by complainants, Joseph 
Beckel & Co., out of the estate of sed defendants, Thomas i. Ken- 
nedy and John Durr, or of the estate of either of thein:; that said 


sherif eould find hid Properly, ren | Oy personal, belonging {Os el 
} aii 
levy cL} make sui 
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defendants, Or CithHer OF HCl, Wilereon 
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i GEORGE A. MORRISON ET ALS. VS. JOHN DURR ET ALS. 


one thousand eight hundred and eighty-one, returned said writ of 
execution wholly unsatisfied 


That on the 17th day of September, A.D. TSS0, the complaimant, 
erior court of the 


Thomas Drew, commenced an action im the suy 

city and county of San Francisco, State of California, against 
the defendants, Thomas HH. Kennedy and John Durr, 

1] as said firm of Kennedy & Durr, by filing his com- 
plaint with the clerk of the superior court of said city 


and cOUNnTY of san francesco, and causing SUlINONS tO. Issue 
therein, which said action is numbered two thousand -two hundred 
and sixt ty-nine (2269) on the register of the clerk of said court: that 
said action was brought by said Thomas Drew against the detend- 
ants therein, sal id Kenne dy and Durr, to recover from them the sum 
of one thousand two hundred dollars and twenty-eight cents, for 
goods sold and delivered by t hae plan tiff therem, complaimant 
Thomas Drew, to said defendants, within one year from the date 


first mn this —s mentioned ; that on said seventeenth day of 


} 


September, one thousand eight hundred and eighty, the said sum- 


. : i : ' = - ‘ . . 3 } ” Do 
mons In said action was personally served on the said) defendants, 


Kennedy & Durr, by a male citizen of the United States, over the 
age of twenty-one years, by iolveting on said day, personally, in 

the citv and county of San Francisco aforesaid, to the de- 
\? fendant therein, Thomas H. Kennedy, a true copy of said 

summons attached toa true copy of the said complaimt mn 
said action, and by delivering on | Said day personally, in the city and 
county of San Francisco aforesaid, to the defendant therem, John 


] 


Durr, a true copy of the said summons in said action, and that 
afterwards, to wit, on the thirtieth day of September, A. D. one 
thousand elelit hundred and eighty, SUCH proceedings were had im 
aid action that a __ nent by default was duly given and made, 
rendered and entered by the said supeiror court of the city and 
county of San I rancisco, State of California, in favor of said) com- 
plainant “Phomas Drew, plamtif therein, and against the said 
Thomas H. Kennedy and John Durr, defendants therein, for the 


sum of twelve hundred dollars and twe ntv-eight cents, and his costs 


, " ' — 7; oe m_ oe a: or iL wes 
taxed in the sum of sixteen dollars, which said jude@ment is num- 
; bered two thousand two hundred and sixty-nine (2269) in the 
13 judgement docket of said superior court; chat on the L7th day 


D. 1SS1, the plaintiff therein, canaiphadiisens 
Is ra writ Of e@Xecution to he issued Out of suid 
uperior court, under and virtue of said judgement No. 2269, directed 
and delivered ce) the sheriff of the city and COUNTY ot San I reneisco 
whereby said sheriff was commanded to make said sum of money 
oh recovered by CO niplat nant, Thomas Dre Vout Of the estate ot suid 
defendants, Thomas TH. Kennedy anid John Durr, or of the estate of 
either of them; that the said ged riff could find no sooner’ v, real or 
pr PsO vlad, belonging to said lett a Orel ther of thie itl, Whereon 
to levy and make said sum of money, or any part thereof, on the 


. ¥ } = _ 4 
ot | ebruary, «zh. 
m3) ¥ 7 

nomas wiew, Cal i 


aeninst the defendants, Thomas TH. Kennedy and John Durr, : as said 


GEORGE A. MORRISON ET ALS. VS. JOHN DURR ET ALS. 5 
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nano SEEE of March, one thousand Cigtil hundred and eighty, ayiect Pee 

turned said wrtt execution wholly unsatisfied. 


VII- 


Phat at and before the fifth dav of Mareh, one thousand eloht 


bebiadine d and seventy-nine, the defendants, Kennedy & Durr. 
1 were and had been doing a large mereantile business tn the 


CILY and COUNTLY of San FP raneises, and had 
sion and under their control, at their stores on 4X 
sald city and county of San Francisco, hereinafter mentioned, a 
Be stock ot merchandise, evc.,. W! hich which Wiis of the vilue of 
one hundred and twelve thousand dollars (S112,000), and their just 
debts and abilities amounted at that thne to not more than sev- 
shane Mi thousand dollars (878,000), a small portion of which, not 


exceeding five thousand dollars (85.000), they owed to their co-de- 


ae 
1 ther posses- 
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fondant fies ao rmot: and said defendants. Kennedy & Durr. were 
the intimate friends of their co-defendant. Macdermot. the sard Mae- 


qaermot peng a adesigning’ ana unseru 
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how a capitalist, possessec Of fara wealt rand cena 1}) the DUSI- 
hess of lem Mme money On and before the date first im this pPara- 
. } o +7 ] My q } ‘ 5 . 

eraph Prenton dd. gdgefendant Chartes ff. Viacde rhot formed, 

— E j : bane } ° 1 r ’ a . ~ (ea {* 

1.) together WIth the said Kennedy AX Durr. the l auduient de- 

. ’ ‘ ’ . . ’ ° ’ e P 

S121) Ot Cheating and defrauding, hinderme an delavine, the 

H ? } Saas lit wn -—y ee KY’ — ee ee | Durr , aAee | | . 

Chel) Yond fret ereditors of the said htwennedy & Uutro and such othe 

. ° } ; ‘ } i ’ Ban 

hs as mignt therealitel Saierigs Y ee iS mudueced ce) he- 


i 


pPrersolts cpr 


» . ¥ ¢? » ,Y 7 Sy ] 
colne creditors Of said firm of wenn & Durr, and for the purpose 
and to Carry out said fraudulent desion, COMSPlPed aha colluded 


} } 
together tO 40 all Adit 


+) ] val ° | , tT { , rey } esrad i i | a ' ‘ft 

Lhoned, aha | aging, CO Chrorce a COM position With they Lien) just 
es - ; ; , 

ereditors, and, Una Lo] 


iaitiols, to cs 


—— 


17) wiar ti SECTELTEE loan ‘yee + 4>9°E>1 at ‘ 
“TIULaAY THe Prauddulent acts hererhaiter mven- 


aise PoPCUE Lces and OV tliealis OF tdaiSe represell- 
laree Credit ror sald firtn, and to Procure laree 
muyitith { ( le : ‘rod + } ry ry orvel rinaler th Tat , me ; 
quahcithes (i LPOOTS Ol) a Creare, Che reDV abbek UlLaGerPr Tile TOPrWIS OF taW 
LO COYVe! a ee all ! PrOPerUy () | ella VcChHhieadyv AUT, 
} 4 — } Se } 7 ) ; 3.7 ‘ a oe + ‘ ; 
and of cach of them, uuder the name of said Macdermot, and in 
such manner that the future © 


e MM, among Otacrs 
these « ‘ommplatanits, shou wld be prevented, 


ditors OL sald 
’ ° } ? 
hindered. and de- 
, } : ‘ ‘ . } eas : va 4 — 
ar haved in the cotleetion of ther Hist demands dQalhs| sala 
Fe 


iin of Kennedy WV Durr. ania \\ holly cle ‘aud it out out of 


the same, and to accomplish Chew sald desig) ae here 
did aii the fraudulent acts and perpetrated ali the frauas heremmattel 


tart ] 
hg MoIOVEea 


sie er . : : ’ ne 1 
Phat on the fifth day of March. A. —D. one thousand eleht hun- 
Se Le. See 8 
dred wna Sey 


+] os } ( 4} | 1. ae ee al ,; 
( ne, the deiendant, Ghartes | Macdcrmot, by iis 
attorneys, Messrs. 


LiELILIS OL OG booth. COMME HWCead alk ACtION I! 


t ott the State of ( ‘adie 
dig sesnies aforesaid, 


— 


¢ ’ ‘ ; } wu" } 4 ix } ! —? ie — 
then district COUT 7) Che twelithi see aoe feud CLISTYV HA 


i eitv and seiko of San 


fornia. i and for 4 
} 


fiem of Kennedy & Durr, by iilmye fis ps sa with the clerk 
mud district court and causine sunimons to issue thereon, which 


aculon Is numbered twenty-two thousand six lrundred and sixty ° 


” er a : \ : ye ; a oe ie ss : ’ ’ > . ac 
2?660) on the register OF Said CGIstrict COUrt | anid your orators 


aver threat sic actlon Wa commenced and prosecuted by seid 

defendant, Charles F. Macdermot, in collusion with defend- 
IMennedy and Durr, to ald in perpetrating and to perpetrate 

frauds upon complamants herematter averred ; that said action 

brought by the SHC (‘harles I" Vinedernmiot. cls SHOW) hy the 

erified complaint therem, against the defendants, the said firm of 
| i 


medy & Durr. to recover from them— 
rst. The amount of a certain promissory note. dated the fifteenth 

, ' 1 iG . } E : x ; . . ¥ 
of December, A. D. one thousand eight hundred and seventv- 


ee es oe oe eo | ee } a= ; ' 7 i" 
fOr six thousand GQoliavs, ana interest at the rate of one anad one- 


irter per centulm el trk22UVTH} 6oTromd) the date last aforesaid until 
} j ss } 7 ‘ | } ' | e - 
. ; i | . ; > : + ‘> j ? : t 4} 4 ’ ‘ 
prely Ie Lit oold Cyan RS Lie LC PhIited SLATS, vo) fhe orde Ol the j 


; . nA ] } } 2 
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Ndahnh, VhhaPrres JiEACCUECPINOL, Th) the CILTV ANd COUNRLV ATOPeSald, 


- top th lead Larant with { ¥ say ba vical sal arnies Reece 
av alter the date thereol, Without grace, Which) said PrOMLTISSOPY 
, ? 1 as } ae 'y , ee aa . = 1] ] * 
: ie terms 1N to Parade rapih atOoresala, Was alba ts aibegeda mM 

i ‘ 


(he Salad COmIplaiMMt to fave beeh mace ana deilvered to the wU 
ws 


aeke Chhaaries Ie VEeved: Prat by thie Sad mennedy WL Durr. for 


vaiue received, on the Gate mn tnAk paragraph aforesaid, 
} as - eit at «a eortain athay: roniissory note. da 1 4] 
Ct Phe AMOUAL OF a Certall) OLLeP PPORIISSOPV Tote, dated thre 
. ,. 7 ' 7 ; ‘ ‘ , 
. i % | > t } ' ‘ } , . 
mink b lary, A. 1). one thousand ereht bundred and | 
| yor }i4 A emt ‘ } _ j Lh. ‘ so = f frTF*s3Q ‘ 1) i pe Y } 
! \ ‘ i ] oy Ory) | LhoUsala (TOLaArS, aeene ean! rest ut Lie rate ol ’ 
; 4 } . 
' +) ?7 , } ij 437) 1?) Pig} } } } ? \ he } . } 
e-Guarter per Centum per annum per month Tom the . 
’ } i 
MiOoresald, Payvahi vold coin of the Cnited States, to the f 


} ' . ape } 5 . ] ‘ } 
Sil e day iter Lert Lhnereol, Without Grace: Whilely Sita 
: ' ’ } . ae 

{Fy \ note. iii Lie u rliis if Lis pra bel Papa AIOTOCSE Ht. Wil cliidé 

| | t to have | | | deli 
CYVect Tl the sSaict COnMLpD! mb tO WAVE Heel rade and delivered to 
, | 1, i } ] }” y ; ' . 
ilé Wnaries i] Vin iryrot OHV Sal NennedVY a Durr. iO] 1 
’ } ' thy, t 1} i 1, _—_— } } iy we ,Ic1 
toa ( ( i! (ici { Cree eh Bee AIOLTOCS ala a 


4 my). Lee (: 4 . . ae. : { ] 4 gr 
ad Phe amount OF a Certalh OTMer PVOMWISSOPV DOE. Gated the 


. : } } " . r\ , ’ ‘ . } 4 
~i¢ ? | sad)? fey? ? vy, «* . a ( y "E ,r)\,1 sce : < 
ei1onteentn dav OL Mav i. PD. one LihOUs aa Claoyyt hundred 
} .* a at O: +) 7 * fay? + | ‘ } aFP , ‘ ~ ] Let! ssf 
r SeVvelil seven, tor five thousand Geollars, anad Interest at 


ne Yate of one and one-quarter per centuin per month, from 
cli last aforesald Ubnthi paid, pavable im vold comm of the | hited 

4] 4) a, es } . : : i 
Ss, tO the oraer OF the CGeltelcaall Charles | Macdermot, in the v4 


Wak COUNTY aforesaid, one dav aiter the date thereotl, without 
WHICH Saba promissory note, ihn the terms m (liis paragraph 
} } F oe } : j a : oe { Be 2 ] 
i Was and & airegeda ID) be Saleb COMPAL [oO fiaVve been 


are te Ae ee BP ae ae ee | I, - ee ee Ape M 
and ageilvered to tne said Cnaries VInedermot 1)\ the sid 


. 
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. 7 . " . . 
. . iy i See ; > 1%. ri, . , ) , : ‘ ; } 63 7 ’ ) ; ‘ ‘ +s -_ ha ‘ 
EPC Lat @ A PUTT. iC} ] Vict Lit fw, VRAEL, S751 Lilt (Letif Lt) LLiIS paragraph 


? 
j ’ ~~ { oa - ] , - i _- a 
urth. Lhe amount of a Thalh Other promissory note, dated 


4 } ] . tg se = 5 i} . 4} +4 } ] : hy ] eo } 
iwee@ntvn Gay OF May, A. VY. one LROUSANCG erent DUnGaGred ane 
. es ? ’ _ 7 Be 1} } } } » } _ > ¢ t | : ; 
VON LYV-eCl@bhnt, TOV seVel) CHAOUSAT GOLLaAPS Al hnterest at the rate of 
a i ' eae ; — — i] { ] jae 
nea Ohe-Guarter per Centulil per hiohtit, Wom the cate fast alore- 7 
, , = ' 28.3 a igi 7 . oO 
keh UATE Pala, DaVaAahHl n vold coin of the | hited States to 
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the order of the defendant. Chartes Le. acadermot, in the city } 
} ‘te } ; ; } a eee , 

Hhd County aloresala., we dav ater cate thereof, Without 


] } lade nico “ -eay 2 é +) i” se —— } ‘ oY Pe.) } 
Wilieh) Said Pron a: nove, ll vie terhis 1 Llib: paragraph 
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aforesaid, was anu is alieged im the said eomplaint to have been 
. } . ) 4 yi wee / | : ' ' , : 
made and delivered to the said Charles KF. Maedermot by the said 
? 

} 


re date in this paragraph 


Kennedy & Dunn for value reeeived on t 
aforesaid 


1 en , — all } ° 
And in the sai! cOmMpiaint If Was and is atieged that no part 


; : y oa " 7% yy + . } ] 
of the PPrOMIISSOPY notes aforesaid, pripelai or mterest, had or 
has been paid exeept on the first promisso hote, interest up 
7 } “= yy “ . ' zy ] : | } ‘ ) 
LO the SIXTH day of J 11 ja i (1) HOUSANaG Ci@iit hundred 


} 
\ * ~~ i ‘ 
and seventv-seven, and on the fourth woromissorv not interest 


et * ae = . { ; 4 ] ‘ t : 7 : . } iyay 

Up to the fitteecnth day of October, A. D. one thousand erght lun- 
} : * : } —, 3 ] i gl om 

dred and seventv-eleht, and m= the said COlMplaine jude ment Was 


} : stg ri 4 ] % tl 4 + , 4 | 7% pares } BP ocr t 
cllidd Is claimed for the sum of twenty-six thousand dollars Pate rest 
" ] } - a . ;* " “ee i+ : i 4] 

Ol. SIX thousand dollars at the rate aforesala from the sixt} 


‘ . e : 1 : a See ee } , a 

ge day of July, uA DD. one thousand eieht hundred and seventyv- 
. . , . 7] . 

seven; on el@ht thousand dollars at the rate aforesaid from 


the twentieth day Ol fobruary. 1 the vear last aforesaid: on tive 


thousand dollars at the rate aforesaid trom the eighteenth day of 
May, In the Vear last aforesaid, and on seven thousand dollars at the 
rate aforesaid from the fifteenth day of October, A.D. one thousand 
elolhit hundred and <eventy-eleht, and eCOStS. yh Or «| CON of the 
United States; that on the date in this paragraph first mentioned 


{ 
in the action aforesaid, the defendant, Charles EF. Macdermot, made 
and filed IIs athdavil for attachment. ana procured ana filed cit) 
ear Be 
law in the State of California, and thereupon t} 
trict COUTT duly Issued a writ of attachment 1) the said cic 
| 


} fa) . } - Ld . ea J : . 
the seal of sara district court, Which sate 
; 
' 


' j } . P =. \ ® aes , 
ertakiaig on attachment m the manner and form Provided ly 


sje ] a +> = ee SS } sand ; ey 7 } 7 
2? Wiis delivered tO the then Seri Of the said CltvV ana County 
: \ ah : } } } ; ‘ 4 { } eae } 
Ol San francisco. and LLhdiel and OY virtue OI Salad Writ tne 
. . ai , . e s | 4 } 7 " 
suid then sheriff of said city and county, to wit, upon the date first 
° ; . = . a - 3 ; ak } : . . H 1 } 
lt} UIs paragraph mentioned, rOVIedd UDOT allt attached mlidk LOOK 
into hi at. ) ba ae ee we .” Ae 
llto fis POSSCSSION the ehilre stock of Gry Vocods, TANCV aha Gress 
See ee <r, ee eee eet Ee, Pe 
woods, silks, satins, shawls, and all and singular the Goods, sheivine, 


and fixtures of the said Kennedy & Durr.in their store, number S354 
to SoS Market street, in said city and county of San T’rancisco, | 
. } 
i 


it 
subject to six previous attachments existing thereon and referred to 


and deseribed as follows on the return of snid sheriff to said writ 


‘Jos. me Schmidt UN, Kennedy ay Durr. 2Oa district Court. 
No. 7791, L. Jaeobi vs. Kennedy & Durr, 23d district court.” 

“No. 7795, FE. J. LeBreton os. Kennedy & Durr, 23d distriet court.” 

“No. 7799, L. Strauss vs. Kennedy & Durr, 25d distri } 

yA “ No. fe. | ie 8 Kennedy MS, lennedy & Durr. IPth district 
court.” 

“No. 22608, Chas. De Young ef al. vs. Kennedy & Durr, 4th 
district eourt.” 
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That on the 24th dav of March, aforesaid, in the : 
by their attorneys, Messrs. Fox and Kelloge, the said Kennedy & 
Durr filed a verified paper purporting to be an answer to said com- 
plaint of Charles F. Maedermot, in which they admitted generally, 


I) 
and not particularly, all and cach and every the allegations im the 
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complaint aforesaid, and consented that judgment might be cntered 
against them according to the prayer of the 98 — int: that on 
the tenth day of Mareh. aforesaid, in the act! aforesiud, without 
any Chie apy peaPahces pie 1c hos OV} ponent co (1) the pred i ofthe 
defendants, Kennedy & Durr. on said action judement wis rencered 
nd entered therein in favor of the defendant, Charles i. Maeder- 
mot, and against the said Kennedy & Durr, for the sum of thirty- 
one thousand seven hundred and twenty-five dollars and 
24 Vey) v-thre ‘OULES, anid Interest at the rate of Ohe aha Ohe- 
quarter pel ntum per month from the date last aforesaid 
until paid, ‘li | rOr COSTS LO the a nountot twenty dollars, wii 1) sd 
uudement is numbered twenty-two thousand six hundred and sixty 
(22660) in the yuadement doeket of said district court; and vour or- 
ators avel that the Paper purporting to be an answer to said COM 
plait ot Charles fe VMaederniot In ear said ran CLO}, Wels filed DV “LI 
lefendants, Kennedy & Durr. in collusion with defendant Charle 
I Macdermot, to aid in perpetrating and to perpetrate the frauds 
upon complaunants heremafter mentioned 
TX 
That on the fifth dav of March. A. D. 1879. Jo De . Schliaiieli by 
his attorneys, Messrs. Naphtalyv, Friedenrich and Ackerman, com 
need an action ag t defendants, mennedy & Dre HN) 
2) the cistriet « tof the ty hard midicial distriet (>| an 
State of California m and for the eitv and county of San 
lrancisco, and i his complaint m said action alleged there was due 
him, the said Joseph L. Schmidt, the sum of thirty-one thousand 
five hundred and eighty-two dollars and thirty-two cents ($51,582.52) 
Uprol CTtal PISSOPy notes there s leo a tO h) Ve heen rdeicde 
nd deh ered 3% 1 defen ant Kenned WY Durr, to Lne MmeCPrCANh>- 
tile mm of Godcheaux Bi wv 4 and it was also alle: rod that the 
Sil (| bronniss ry notes head ere hhod signed Ly sna Godch UX Bros 
& Co. to said Joseph L. Schmidt before the commencement of said 
acti yy} that uch procecd LS WCET had that (>T) the date first 1H the 
Parag aph Pras ntioned, ra Writ ()] ittachment Waals issued Out oO} id 
district court of the twenty-third judicial district of the State of Cal- 
fornia in and for the eitvy and county of San Franeiseo. and was by 
the sheriff of said city and county levied upon all property 
26 of defendants, Kennedy & Durr, in paragrap hh ecloht of this 
bill mentioned, which said writ of attachment which Wits the 
first in order of priority of six attachments on the date first mn thi 
Serene ntioned. issued out of court of -< Pier, MePe. vee 
paragraph mentioned, issued out of court of competent Jurisdiction, 
against said defendants, Kennedy & Durr, and levied upon the said 
prop ruy in) pal graph Clot ot this bill mentioned, by sed sei 
of the said CIty and COUnTLY of San Kraneciseo: threat QT) the { rr enth 
day of March, 1879, the defendant, Charles F. Macdermot, without 
any consideration, procured an assignment to himself of the said 
daim or demand from the said Joseph LL. Sehmidt and Godcheaux 
Bros. & Co., and on the date last mentioned Messrs. Fox & Kellogg 
were substituted as attorneys for the said Joseph L. Schmidt, p laine 


tiff in said action in said twenty-third « 


ETS ed 


istriet. and on the cheno 
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day of Mareh, 1879, E. Hl. Rixford filed a notice of his appear- 
ance therein as attorney for said defendant, Kennedy & Durr, 
ya and also a paper purporting to be an offer to allow judement 
to be entered therein against said defendants for the amount 
Claimed to be due in said « maapunans§ O1,582.42; and on the fifteenth 
day of Mareh, 1879, on motion of Messrs. Fox & Ke loge, attorneys 
for said plaintiff, judgement was rendered and entered in said action 
In said district court of the twenty-third judicial district of the State 
of California, in and for said city and county, in favor of said plain- 
tiff, Joseph LL. Schimidt, and against said defendants, Kennedy «& 
Durr, for the sum of $51,582.52, which said judgement ts numbered 
seventy-seven hendired and ninety-one (7791) in the judgment docket 
of said twenty-third district court; and your orators aver that the 
said promissory notes In the complaint in said acticn mentioned 
were accommodation mercantile paper, made and delivered by the 
said Kennedy & Durr to said Godchcaux Bros. & Co., with- 
28 out any consideration whatever, and the said promissory 
| notes or accommodation pr per Were asslgne «d to said Joseph 
L. Schmidt by the said Godchaux Bros. & Co. without any consid- 
eration whatever, and with notice that said notes were given and 
made without any consideration ; and the said Charles F. Macdermiot 
received the assignment of the said promissory notes, and the claim 
and the demand = specified in the complaimt in said action, without 
any consideration whatever, and with notice that the said notes were 
geiven and made without any consideration. : 
A. 

That on the fifth day of March, A. D. one thousand e:@ht hundred 
and seventy-nine, L. Jacobi, by his attorneys, Messrs. Naphtaly, 
Friedenrich, and Ackerman, commenced an action against said de- 
fendants, Kennedy & Durr, mn the oe ‘t court of the twenty-third 
judicial district of the State of California, in and for the city and 
county of San Francisco, and his complain In said action 
alleged there was due him, the said LL. Jacobi, the sum of fif- 
teen thousand three hundred and sixty-seven dollars ($15,567.00) 
upon certain promissory notes therein alleged to have been made 
and delivered by said defendanis, Kennedy & Durr, to the merean- 
til- firm of Godchaux Bros. & Co.; and it was also alleged that the 
said promissory notes had been assigned by said Godcheaux Bros. 
& Co. to said Jacobi before the commencement of said action; that 
such proceedings were had that on the date first in this paragraph 
mentioned a writ of attachment was Issued out of said district court 
of the twenty-third judicial district of the State of California, in and 
for the city and county of San Francisco, a was by the sheriff of 
said city and county levied upon all property of defendants, Ken- 

nedy & Durr, in paragraph eight of f this bill mentioned, which 
50 said writ of attachment was thesecond in order of priority of 
six attachments on the date first in this paragraph mentioned, 
issued out of courts of compe tent : eevee tion against said defend- 
ants, Kennedy & Durr, and levied upon the said property in para- 


29) 


graph eight of this bill tit apse by said sheriff of sald city and 
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county of San Francisco; that on the 11th day of Mareh, 1879, the 
defendant, Charles F. Maedermot, without any consideration, pro- 
cured an assignment to himself of the said claim or demand from 
the said L. Jacobi and Godcheaux Bros. & Co., and on the date last 
mentioned Messrs. Fox and Kelloge were substituted as attorneys 
for the said L. Jacobi, plaimtif in said action in said twenty-third 
district court, and on said 1ith day of March, 1879, E. Hi. Rixtord, 
Isq., filed a notice of his appearance thereon as attorney for 
said defendants, Kennedy & Durr, and also a paper purporting 
to be an offer to allow judgment to be entered thereon 
| against defendants for the amount claimed to be due 
in said complaint, $15,367.00; and on the loth day of 
March, 1879, on motion of . Messrs. Fox and Kellogg, attorneys 
for said plaintiff, judgment was rendered and entered im said 
action in said district court of the twenty-third judicial district of the 
State of California, in and for said city and county, in favor of said 
plaintiff, LL. Jacobi, and agalnst said defendants, Kennedy & Durr, 
for the sum of $15,567, which said judgment is numbered seven 
housand seven hundred and ninety-five (7795) in the judgement 
docket of said twenty-third district court ; and your orators aver that 
the said promissory uctes in the complaint in said action men- 
tioned were accommodation mereantile paper, made and delivered 
by the said Kennedy & Durr to said Godcheaux Bros. & Co. without 
any consideration whatever, and the said promissory notes were as- 
signed to said L. Jacobi without any consideration whatever, and 
with notice that said notes were given and made without any 
2 consideration, and the said Charles IF. Maedermot received 
the assignment of the said promissory notes and the claim 
apd demand specified in the complaint in said action without any 
consideration whatever, and with notice that the said notes were 
given and made without any consideration. 
XI. 

That on, to wit, the 11th day of March, 15.9, the defendants, 
Kennedy W Durr, being apparently embarrassed and pret te nding to 
be unable to pay their debts in full, made a statement of f their liai- 
bilities and assets to a committee of their creditors, citizens of the 
State of Caliivtaie, Ailenesin the sald defendants, Kennedy & Durr, 
represented that their total debts were $154,180.00, including the 
said pretended demand of said defendant, Charles IF’. Macdermot, 
of $351,725.73, a demand of Godcheaux Bros. & Co. of 847,550.80. 

on which actions had been commenced in the names of Joseph 
33 lL. Schmidt and L. Jaeobi, as aforesaid, defendant Mac- 

dermot being the owner of the alleged demands in said 
two actions, and a note pretended to have been executed by de- 
fendants, Kennedy & Durr, to defendant Joseph Kennedy for the 
sum of seven thousand five hundred dollars ($7,500). That all of 
said indebtedness and pretended indebtedness was owing by defend- 
ants, Kennedy & Durr, to persons residing in the St: ate of California, 
except the sum of about six thousand dollars, which they owed to 
persons not citizens of nor residing in said State, of which said de- 
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fendants, Kennedy & Durr, owed complainants, Morrison, Herriman 
& Co., the sum of fourteen hundred and sixty-four dollars and 
eihteen cents; Messrs. H. B. Claflin & Co., of the city, county, and 
State of New York, the sum of one hundred and seventy-two dollars 
and four cents, and Messrs. Ek. S. Jaffrey & Co., of the city, county, 
and State of New York, the sum of thirteen hundred and seventy- 

eleht dollars and thirtv-nine cents. That said defendants, 
oo Kennedy & Durr, offered a composition to said committee at 

twenty-five eents on the dollar, to include all their creditors, 
which after an examination of the books of said defendants, Ken- 
nedy & Durr, as hereinafter more partic uli rly mentioned, was re- 
fused by said committee. 


XII. 


That on the 25th day of March, 1879, the property of the de- 
tendants, Kennedy & Durr,so attached as in paragraphs eight, nine 
and ten of this bill mentioned, and which constituted all the prop- 
erty, real and personal, of said defendants, Kennedy & Durr, and of 
the individual members of said firm, or e itlie ‘roof them, and not ex- 
empt from execution, was levied upon and sold by Matthew Nimon, 
then sheriff of the said city and county of San Francisco, under and 
by virtue of certain writs of execution Issued out of said twenty-third 
district court,on the actions of Joseph L. Schmidt vs. Kennedy & Durr, 

No. 7791, and L. Jacobi vs. Kennedy & Durr, No. 7795, afore- 

BO sald, directed and delivered to him, the said she ibe virtue of 
the said ppm eiven and made in said actions. That 

at said sale the delendant, Charles I. Macdermot, became the pur- 
chaser of said property of defendants, Kennedy & Durr, under and 
i virtue of the judgments owned by him, as mentioned in para- 
eiptors nine and ten of this bill. That at the sale of said property 
by said sheriff, on the date first In this — aph mentioned, the 
said sheriff, acting under the direction of the defendants, Kennedy 
& Durr, and the defendant, Charles F. Maedermot, sold the said 
property in such a manner and in such parcels and lots that the 
sald stock of goods, fixtures, ete., could not and did not sell for their 
market value or to the greatest advantage, as hereinafter more par- 
ticularly mentioned. That the total amount bid by said defendant, 
Charles If. Macdermot, for said personal property at said sale 

30) was forty-four thousand seven hundred and sixty-three and 
fiftv one-hundredths dollars; and the said sheriff returned the 

writ of execution in the action aforesaid of Joseph L. Sehmiudt 
Kennedy & Durr, (No. 7791,) satisfied, and also returned the writ 

of execution in the action aforesaid of L. Jacobi vs. Kennedy & Durr, 
(No. 7795,) as credited with the sum of eleven thousand five hun- 
‘Tred and twenty-three dollars and sixty-three cents. That the total 
value of the property of defendants _ Kennedy & Durr, in said stores 
on Market street, levied upon by said sheriff and sold as aforesaid, 
was one hundred and twelve thousand dollars. And your orators 
aver that when the purchase aforesaid was made by the said defend- 
ant, Charles F. Macdermot, and thenceforth during the whole of the 
time that said business was carried on, said Char! +s F. Macdermot 
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carried on said business avowedly in his own behalf, but im 
37 truth and fact for the benefit of said Kennedy & Durr and 
himself. 


NILE. 


That thereafter, to wit, on the twenty-seventh day of March, A. 
i) one thousand eight hundred and seventy-nine, the said defend- 
ants, Kennedy & Durr, effected a composition with their creditors, 
who were doing business as merchants in the State of California, for 
the sum of fifty cents on thd dollar of the said indebtedness, paya- 
ble in four equal payinents of three, six, nine, and twelve months 
each, and the said composition was effected with divers of their 
creditors, to whom said Kennedy & Durr owed in the aggregate the 
sum of sixty thousand eight hundred and eight dollars and _ fifty 
cents, (S60,808.50,) by the delivery to the said creditors of the prom- 
issory notes of the said defendants, Kennedy & Durr, for each of 
the said payhients, and all of the said notes were endorsed by the 

defendant, Charles F. Macdermot: that the total amount of 
OS money payable in three, six, nine, and twelve months, as 
aforesaid, for which the defendant Charles IF. Maedermot be- 
came Hable by reason of said endorsements, was thirty thousand 
four hundred and four dollars and twenty-five cents, (830,304.25) ; 
and all the creditors of said defendants, Kennedy & Durr, except 
defendants Charles IF. Macdermot and Joseph Kennedy, and credit- 
ors not clitzens of the State of California, accepted said composition. 
ATV 

That from the said 25th day of March. 1879, to and including, to 
wit, the 10th day of September, 1879, the defendant, Charles I. Mac- 
dermot, conducted the said business SO pretended LO be purchased 
by him in all respects and in the usual way and at the same place, 
as it had been theretofore carried on, under the Immediate manage- 

ment and control of the said defendants, Kennedy & Durr. 
oe That on, to wit, the tenth day of August, 1879, the said 

defendant, Thomas H. Kennedy, while acting as theagent of 
said Charles F. Macdermot, withdrew froin the business aforesaid 
al amount of money suflicient to discharge in full all the abilities 
of defendants, Kennedy and Durr, owing outside of the State of Cal- 
ifornia, and while acting as such agent of the defendant, Macdermot 
went to the city of New York, paid in full all the creditors of de- 
fendants, Kennedy & Durr, including the demands of complanants, 
Morrison, Herriman & Co., Messrs. H. B. Claflin & Co., and Messrs. 
Ki. I. Jaffrey & Co., and at the same time said defendant, Thomas 
A. Kennedy, fraudulently represented to said three firms last above 
mentioned that the said composition mentioned in paragraph thir- 
teen of this bill, had been accepted by all their creditors in the 

State of California, including the demands of defendants 
iQ) Charles IF. Macdermot and Joseph Kennedy, and that all 

attachments, Judgments, claims, and demands against them 
were released and satisfied, and that they, said Kennedy & Durr, 
were then the owners of the said store, stock of goods, fixtures, ete., 
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on Market street, mentioned in paragraph cight of this bill; said 
defendant, Thomas H. Kennedy, further represented to complain- 
wits, sald Messrs TH. B. Claflin & Co. and Messrs. ELS. Jaffrey & Co., 
that having intimate, fricndly,and confidential relations with defend- 
ant Macdermot, defendants Kennedy & Durr had no difficulty in ob- 
taming a composition with said Macdermot at a very low figure,and 
getting a transter tothem of the said store and stock of goods abovemetr- 
mentioned. Said defendant, Thomas H. Kennedy, then proposed to 
complainants, Morrison, Herriman & Co., Messrs. H. B. Claflin, and 

Messrs. ELS. Jaffrey & Co.,t to purchase goods thereafter in large 
+] amountson acredit of four months’ time; andthe said complain- 

ait x, Messrs. H. 13. ¢ Taflin & Co.and Messrs. ELS. Jaffrey & Co., be- 
heving mnplieiay In, and relying wholly upon, the said representa- 
tions of the said defendant, Thomas HH. Kennedy, consented to and 
did open aecounts with, and sell goods upon credit to, the said de- 
fendants, Kennedy & Durr; and thereafter, to wit, on the 22d day 
of August, 157%), the said defendant, Thom: as HL. Kennedy, repre- 
sented to complainants, Thomas Drew and Joseph Beckel & Co., and 
to James Palcott, Esq., and other mercantile houses doing business 
In the city and county and State of New York, that all California 
debts of Kennedy & Durr hadebeen se ae by a com position of fifty 
cents on the dollar, and all their New York debts had been paid In 
full, and gave as references to sald merchants and others of whom 

defendants wished to, and thereafter did, buy goods on credit, 
i? sald Messrs. HE. S. Jaffrey & Co., Messrs. H. B. Claflin & Co., 

and complainants, Morrison, Herriman & Co., and stated to 
sald other merchants that in the foregoing statements In — 
thereto he had fully and fairly stated all the affairs of his said firm 
to the last-mentioned me reantife houses: that the said mereantile 
houses of [E.S. Jaffrey & Co., H. 2B. Claflin, and Morrison, fLerriman 
& Co. were, and are now, possessed of large capital and influence 
among merchants; and thereafter, and until the thirteenth day of 
July, 1880, the defendants, Kennedy & Durr, bought large stocks of 
goods from complainants and said merchants in the city, county, 
and State of New York upon usual termis of mercantile credit, which 
sad eoods Were sold ana delivered to suc defendants Kennedy WX 
Duir by complainants and said other merchants solely upon the 


faith of the representations aforesaid. And your orators aver 
that the said representations made by said defendant 
45 Thomas H. Kennedy were made in collusion and confedera- 


tion with, and with the knowledge and consent of, the defend- 
ant, Charles F. Macdermot, to aid in perpetrating and to perpetrate 
the frauds upon your orators hereinafter mentioned, and aver that 
the money pecessary to pay said debts in full, as first im this para- 
graph inentioned, was given and furnished the defendant, Thomas 
H. Kennedy, in collusion with defendants, Durr, Macdermot, and 
Joseph H. Kennedy, by the defendant, Charles I. Macdermot, to aid 
In perpetrating and to perpetrate the frauds upon complainants here- 
iInbetore and hereinafter mentioned. 


e 
— Paneer ok pte ° ay 
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That on, to wit, the 1Oth dav of September, IST79, the said defend- 
ant, Charles ik. Maedermot. made an assigninent of all the said stock 


if woods, fixtures, book accounts, good will, ete., of the said 
| stores on Market street to defendants Kennedy & Durr, all of 
the value of one hundred and twelve thousand dollars, and 
vour orators aver that said assignment was made without any con- 


leration, and by the defendant Macdermot, mn collusion with Ken- 
nedy & Durr, to aid in perpetrating and consummating, and to per- 
petrate and consummate the frauds upon complamants herembetfore 
and herematter mentioned. That thereafter, and until the loth day 
of July, ISSO, the said business was conducted by the said defend- 
ants, Kennedy & Durr, at the same place as it had been theretofore 
lon. That said defendants, Kennedy & Durr, at the 

| if L tl ore carried on, Phat said defendant 
Kennedy & Durr, during said time brought large amounts of @oods 
nplainants and the said oth 


Sallie 


~ 
— 


~<o purchased woods from: merchants in thi 

L.) State of California. “il | of which Were sold cut Srila STOVE On) 
Market street aforesaid. That after the said pretended as- 
sponnent, ane Lunn Y Tide times ntoresare, the defendant, Me Dermot. 


aiso purchased goods in his own name from merehants in the State 
()] C‘alifornia. WHICH Sid COOKS, =) purchased by Lire defendant, Vic. 
Dermot, were placed in and commingled with the other stock of 
voods then mn said stores, and sold at retail with the same. Your 
Phetl Pron thie date aft <td pretended ASST} brhvedyd uiitil, 
to wit, the said thirteenth day of July, one thousand eight hundred 
and elehty, the defendants, Nennedy & Durr, delivered to defendait 


Chari Maccderpirot. thre yreater port of the receipts of the sales 
> > 7 , ; } : . } es a } -~ 1 
from) said stores, and procured money from said defendant, Mc Der- 


Hot, tO tect thiel bills as they toll due, anid threat the suid dle- 
1 ° . 
bf) FOR adht, ViceDermot, exercised the siume COM «| ane direction 


the affairs of said store as before the pretented assignment 


AVI. 

Phat onthe L3th day of July, LSSQ, thi said defendants, Kennedy 
& Durr, were indebted to your orators in the stims of money as in 
I: wae raphs five, six, and s¢ ven of the bill me aed for goods sold 
anid del Ivered as aforesaid 1 the purpose of beige retailed at the 
aid stores on Market strect, in paragraph eight of this biil men- 
tioned, and to Messrs. TT. 6. Claflin & Co., and Messrs. EK. S. Jaffrey 
& Co., and other merchants doing business in the State of New York, 
i) SUTNS aniounting In the agereeate to about Seventy thousand 
S7 O.000) dollars : hike Wise Tor eoods sold biel delivered sid detend- 


i" 
| 


ants, Kennedy & Durr, for the purpose of being retailed at said stores 
on Market street, in paragraph Sof this bill mentioned. That 
¥| the entire amount of indebtedness was ineurred by said defend- 
mits, Nennedy & Dura. to said coli plainants and said other 
merchants, by means of the craudulent representations made by de- 


fendant, Thomas [I]. Kennedy, as in paragraph twelve of this bill 
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mentioned. all of which said indebtedness stil 
nnd unsatistied. 


remains due, owine, 


XVII 

Your orators aver that between the twentv-seventh day of June 
and the thirteenth day of July, ISSO. and prior to the Issue 
the execution tn paragraph ciehtecn of 
defendants, Kconedy & Durr, were tndebted to several persons and 
firms in the State of California, as herembefore im this bi 
troned, ana bee =) mdebted 1 PuUrstlanee Of thre fraudulent col} 1- 
ston and confederation herembetore » hereafter alles 
(he mtent of preventing the assets of thr cul Kennedy X 

+S Durr bene nrade subject to thi PrOVISLONS Of the imsolvent 
laws tor the time betne in force ma the State of California, and 
coming Into the hands of an assrgnee, and with the imtention of re- 
taining complete and entire control thereof, and cheating and de- 
frauding these complainants and other creditors of thie | 
nedy & Durr, heremafter more particularly mentioned, bought up 
and purchased ail the outstanding claims against said Kennedy & 
Durr that could be obtained, and paid im full, except as herein- 
after mentioned, all the creditors of said Kennedy & Durr resid- 
me in the State of Califormia, whether their demands were actu- 
ally due or not, or were disputed or undisputed, and amongst 
others purchased, paid, and satisiicd im full a long time disputed 
Claim of the firm of Schwietzer, Sachs & Co.. a mercantile firm 
doing business 11) the city ahd COURT of San rancisco, aoaist 
suid Kennedy & Durr, anda note for one thousand dol- 


‘ 


Wace of 
His bill referred to, the said 


49) lars which, according to the terms thereof, was not pava- 
ble before September or October, A.D. Isso, and which note 

hac been therefore made and delivered yt re said Kennedy WN Durr 
14) Daniel Mever, sq., and a cerita other Hote, the CNACT value Q} 
dhiount of Which VOUr Orators Cabihot state, wWhiaich according tO the 
terms thereof was not pavable for some time thereafter, and which 
hote lead heen theretotore tiie ania delivered ly the srl Kennedy 
& Durr to the firm of Greenebaum & Co., of last-mentioned city and 
COUNLY, and with the intent aforesaid did net Pav four of the prin- 
cipal creditors of the said Kennedy & Durr, residing In said State of 
California, whose demands were the largest in amount, and your 
orators aver that all the moneys used and expended by the said de- 
fendants in satisfying the said claims were advanced and firnished 
by the defendant, Charles T°. Maederniot, out of the money Pe- 
ceelyved by liq from sles etl sid stores on Market street, 

OO in pursuance of the fraudulent collusion and confederation 
In this bill mentioned, with the mtent and for the purpose of 
cheating and defrauding 
defendanry, Kennedy & Durr. 

A VII—A. 

That ()}) ana before ti thirteenth day of Juiv, one thousand ( lolit 
hundred and eightv., by means of the fraudulent representations 
made as aforesaid by defendant, Thomas EH. Kennedy, to complain- 


VOUr orators aha other cre T's of sid 
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Vhreat on said thirteenth day of puly, ISSO. the sard (‘harles Is 

Macdermot, by his attorney, J. Toward Smith, commenced 
) | erior court of the eity and ¢ Manat yV of San 
Californian. Which Waals duly ASSTONCC [QO 
departiment No. o. thereof. aealihst the said defendants, Thorns EL. 
Kennedy and John Durr, as said firm of Kennedy & Durr, by filing 
lis complamt with the clerk of said court and causing summons to 
issue thereon, which said action is numbered one thousnnd six lun- 
dred and eighty-five (1685) in the register of said department Noo 
of said superior court: that the said action was brought by said 


Chas. I. Macdermoft as shown by the verified complaint therein, 


——— 
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against the sard defendants, Kennedy & Durr, to recover from them 
the sum oof forty-six thousand seven hundred and ninety-four 


(46.794) dollars, as it 1s allowed ll) srid cCompiaint - that on sated thir- 
enth dav of July Lie & i Ke ed aN Durr became ndebted to 
the said Charles Io Macdermot in that amount, on an aecount 

| for money patd, laid out, and expended by said) plaintiff in 
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fendlants, Iennmedy & Durr. and the said Macdermot to aid in cheat- 
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Ld Ly] bidder: nid Le LV Vou ORATOLS ani tlre l creditors of said 

ye) Kennedy & oes: that on the date first in this paragraph 
endant (‘harles ? 

Hidavit for attachment, and pro- 
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aime hi ee hie mforesnaiad, the ete 
Maederniot 
cured and. tiled ay 1 Ol) attachment. in the manner and 
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form provided by ee 11 the State of California, and the —— the 
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netion, under the senl of said superior court, which said writ of en 


) 
tachment was delivered to the sheriff of said city and county, and 
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his POSsSesslON all anid sHgvular the stock trade, fixt Ures, 


erred. to. and 


—" 
~ 
— 
7 
os 
— 
—_ 
— 
f 
4 
— 
_— 


. ‘ “ ) . ek } 
cution In paragraph eroh 
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ies * ] ; mM } a | | % . } } ? 7s oh } | 
hatlol, of tlie Hel) bLiereodl, levied Upon and attached abv 


yt} books. and Propercy of the SeLta Ke miedy X Durr, st) by him 

previously levied upon and taken in execution as aforesaid : 
that thereafter on the fifteenth dav of July as aforesaid, mi the action 
aforesaid. hy ther AlLTOPHeVS, \lessrs. lox X Nellooe, the std iKLen- 
nedy NX Durr filed ; L pap at b, purportiig LQ) aye cl verified answer to said 


i 


complaint ot sald ( * te I VIacderniot. 1}) Whi I) they admitted, 


renerally, each and every ellegatton 11 thie said commplaimet, nicl 
offered to allow | udement to be taken against them forthe sard sum 
ot fortv-six fanaa seven hundred and ninety-four (46,794) dol- 
leurs, in eold corn of the United States. and costs of suit: that the 


said Charles F. Maedermot thercatter on the day last aforesaid, by 
his attorney, J. Howard Smith, accepted said offer; that thereafter 
on the day aforesaid, without anv further appearance, pleadings, or 
proceedings on the preun'l of sala IKenned, X Durr, judgement Was 
rendered and entered therem in favo of said Charles IF. Ma 
dermot and against the seid lLennedy & Durr for the 
O7 sum of forty-six thousand seven hundred and ninety-feur dol- 
lars, interest thereon and for costs to the amount of twenty 
eleht dollars and twenty-five cents (28.25), which said judgment Is 
Fv BT 7 
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paragraphs five, six, and seven of this bill, and all the property of 
defendants, Kennedy & Durr, and of cach of them, not exempt from 

execution, is and bas been in the manner above stated, placed 
6-4 in the hands and nominal possesssion of defendant, Charles 


I Macdermot. by virtue of and under the said last-men- 


: ; . ; . ia 
Lloned sherifl S SHle as ATloresald. 


r orators aver that on the tifth dav of March, A. D. 1879, the 
| ants, Kennedy & Durr, were not indebted to the defendant, 
Charles FF. Macdermot, in the sun. of thirtv-one thousand seven hun- 
dred and twenty-tive dollars and seventy-three cents Upon the four 
promiis-ory notes mentroned anid speerfied im paragraph eight of this 
bill, or upon any other account, except a stnall freetion of said sum 


Chilled by said dete netanyt Ili Sehlad gebv1on No. COU, Not exceed ie 
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hates, ania al] hich @heh of them specified 1h) Pra rAGTARH elo ht were 
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not made, executed, or delivered At or apoul thre tithes they were 
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alieved respectively DV defendant Macdermot to bear date, or at any 
‘ i ‘ ‘ . 
UKlbne, Except JUST oerore the cColmencement Of said acthon Tb para- 
ve 
ceca 4 oo) 4) aoe lida ontal iia tal ai “s oat 
eraph ereht Of this bail mentioned, and ave thieat Said notes 
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amount due from the said Kennedy & Durr to the said 


| 
mdebtedness of 


ry did ake) represen cLid\ actual 


‘] ™ , ] ’ om - 4 | . cai 1 . 
( hiries I Vincdermot. not exceeding the sum of five thousnnd 


Q 
(2) OQ) dollars. and aver th) t| neither thi Sd notes, Wmorany oft them, 
Were ride for any consideration ()] Puro e. CXCEP| [4) enable the 
sald Charles FF: Maedermot to assist thre said Kennedy & Durr in 
concealing and disposing of their property and assets, and in cheat- 
ing and defrauding the then existing creditors of the said Kennedy 


‘ 77 ae ot ’ } i° t*y ‘ 7 oe + + se + | + 3. ‘ . . \ 
& Durr hererbetore referred LO, dbat dor thre Purpose of jo rpetrating 


‘ : } ye : } t*e) lial | >} , — ® j} 1° ae Ss ay » ‘ 
and CONUSUNI-aTING the Trad uient Gesig@hn and CONSpPlTacv against CoMl- 


Woon Mmatore savor thet it rat tria thot >) ti] ] : j \ . 
our orators aver that itis not true thet on them dav of . uUeust, 
Ione } —— ’ {| ” . ' Send ‘wen : ; er 
bog, the tlme of the representations nforesnicl le) COD LATManits, 
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Morrison, Herriman & Co... H. B. Claflin & Co... and E.S. Jatfrey & 
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Me a or. 1. <-- ” oe a 
(‘o., by defendant Kennedy. that said defendants. Kennedy 


“7 ‘ 


Via e 


| 
(54) & Durr, had effected o1 attempted to effect a Composition 
h defendant, Charles EF. VIacdermot, at fifty cents on the 

doliar, or any other sum, and aver that the said) nominal assign- 
ment of the said store was not made by defendant Charles FL Mac- 
dermot to defendants, Kennedy & Durr, on the —— day of August, 
usand eight hundred and seventy-nine, or at any other time, 
until after the return of said Thomas TH. Kennedy from New York, 
In the month of September, 1879, and after the said accounts for the 
lc of goods on credit) by your orators and other merchants in the 
State of New York had been opened with said defendants, Kennedy 
and your orators aver that said Thomas TH. Kennedy was 
yacting in behalf of said firm of Kennedy & Durr on the 

—— day of August, IS79, in opening said accounts with complain- 
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ants and other firms and persons In the State of New York. 
Iso an pursuance of the fraudulent collusion and coy 


— e ee oe } 
ty, atiol With defend 


abits, jor mace ul ania ( hearles I. Nac 
mot, to cheat ale defraud threse copmiplatnants ana oo 

are <> , é ail . ’ 7 PF BP a ‘ 1 } iy y» ‘ . ie > a ‘ 

creditors of Kennedy & Durr, herem before and hereinafter men- 


tioned. 


Your orators aver that the pretended assignnient ol the store and 
stock a) woods ()]})} Market street, in the CHV and COuntv OF San I: rali- 


3 a - ] : | } » Bel F > ‘ 
CISCO, Was hot rede Ly Lhe defendant. Cc hiaries | Neve Crhiot., to 
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detendants. Kennedy & Durroin e@ood faith. or for a va 
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and heremiafter more Daruicularive mentloned 


Your Orators aver threat the said defendants, Kennedy WV 

OS Durr, were not indebted to the said defendant, Charles Ie 
Macdermot, 11) thie SUT of forty “IX ThotUsahlad sever) hundred 

and ninety-four (46.794) dollars, as alleged in said conipiait mn ae- 
1On NO. LOSS, Mnentiones| 11) parnoraph. nineteen ()| this bill, Or 1 
any sui at all, except in a comparatively small amount on account 
f . 
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defendants, Kennedy & Durr. and defendant, Charles I. Macder- 

| oe, a SO oe A ee Pm | eee eee 
rot, tO Cheat aha demauad, Dibader aha deiayve these Ol paihants 


and other creditors of said Kennedy & Durr, hereinbefore and 
heremmatter mentioned. 
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Your orators aver that said assignment of the said book accounts 
| h twenty-one of this bill, was not made 
KRennedy for any consideration, or for any 
PUPpOse ExXCept MN furtherance of the said fraudulent confed- 
| defendants heren: to cheat and = de- 
frau, hinder and delay these complainants and other ered|- 

tors of said Kennedy & Durr, particularly hereinbefore and here- 


inaiter mentioned 


Your orators aver that the judement a obtained by the 
defendant Charles EF. Macdermot, asin paragraphs eight and nine- 
teen of this bill alleged, in his favor and ag@ainst defendants, Ken- 
nedy & Durr, and the judgements aforesaid of Joseph LL. Sehmudt 
(No C191) vs. Kennedy ay Darr, and fu. Jacobi (No EDS) VS. _— 
nedyv & Durr, mentioned in paragraphs nine and ten of this bill, 
are and each of them is fraudulent and collusive, and they were 
and each of them concocted. procured, obtaimed., and permitted 
fraudulently and collusively, ead for the purpose, by means of 
fraudulent attachments, judgements, and executions, of absolutely 
obliterating apparently, but my reality covering up and con- 
i] cealing, all the property and assets of the said firm of Ken- 
nedy & Durr, and ef the individual 
that had not been in some other Manner sec reted or disposed 
Of with the mtent of cheating and defraudime, hindering and 
these complamants ana other creditor of sid INennedy 
Baie: and satd judgements do not, and neither of them does, 
orat any time did, represent an anton indche edness die from said 
Kennedy & Durrto satd defendant, Charles [Fé Macdermot, or any 
portion thereof, but a small amount of said pretended and fictitious 
Indebtedness, to wit, thirteen thousand (15,000) dollars, and the said 
judgements In paragray 


hot represent anv actulai McaebieadhMess what ever due from. detend- 


me 


: re age 
menibers of said. firm 


—) 


{ 
} 
1 
4 
g ~ nd : } 
isnine and ten of this bill mentioned do 
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defendant Maedermot 
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You! orators aver that said defendants PrarerCuLlavey COLE, 
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conted rated cihdi COMSDIVOCA as hereMpveiore cenerally and 
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fhe. heretnattel particularly stated. ice obtain eoods Upon credit 
Protny compl: Beereeene. and othe) Dersors alle firnis in the State of 
New York, in the name of defendants, Mennedyv & Durr. and to cover 
up and conceal all the imines and assets of the said defendants hk en- 
nedy & Durr, for their benefit and the benefit of shocie ected fonda 
Vince Prot, and ce) cli AGL al | cle fraud eid hinder and delay a 
complainants and other creditors of said Kennedy & Dun 


’ } se } } ' ee rent , 
Your Orators aver that the sala defendants. Pholigs [{ Kennedy 
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and John Durr, Charles Fo Macderniot and Joseph Kennedy,on and 
before the fifth day of March, A.D. ES79, and thereafter, particularly 
combined and confederated to cover up and conceal all the prop- 
eriv, assets. stock mm trade, fixtures, book accounts, ete., of the said 
defendants, Kennedy & Durr, and each of them, by means of the said 
fraudulent and collusive judgements, and on,to wit, the — day 

V0 of August, IST79, particularly combined and confederated to 
obtain credit from complainants and other merchants in thy 

tate of New York, in the names ot itis hienis Kennedy & Durr 
that the goods obtatned upon such credit might be sold under and 
by means of the fraudulent and collusive judgements aforesaid for 
the benetit of sed defendants, Nennedy X Durr, and Charles I. 


Macdermot. 
XAXXITI 


Your orators aver that on, to wit, the thirteenth day of July, A. 
D. one thousand eight hundred and eighty, the defendants herein 
particularly conibined and coniederated to cover up and conceal all 
the avallable assets of defendants, ie ‘Y)] ed \ aN Durr, ana of each of 
them, and to ap yparently obliterate all the property, stock in trade 
ete., of the said Kennedy & Durr. fee: of each of them, not excmipt 
from execution, ana place if beyond the reach a any writ of exe- 

cution Issued in favor of complainants or other creditors of 
fe suid) defendants, Kennedy & Durr, by means or the fraudu- 
lent and collusive judgements, executions, and pretended sales 
aforesaid, 
XANI[TI— 

That from the time the said defendant Charles T°. Maedermot 
became the nominal purch-er of sard store on the twenty-fifth day 
of March, one thousand cieht hundred and seventy-nine, until the 
present time. he, said defen dat rit, has re ceived from the sales of woods 
at said stores, the conversion of the said eoods ie colleetions of ac- 
counts duc fer @oods sold at said stores on Market street, large sums 
of inoney, to wit, not less than one hundred ini fifty thousand dol- 


] Pes ’ ’ ! v 1] Mg } ’ t —— 2a N ss sail a ? ‘ ° 
miPs, OVEP aha above ail CX Pehses ahd SUMS hes ld, lala out, and CxA- 


pended for carrying on said) business, and paving such creditors as 
™) ' Bea br ee ae een 
defendants, Kennedy & Durroand himself chose to SaTISiV, ala OVE! 


and above all sums appropriated by him towards the satisfaction 

f his said fraudulent eo and for which sums 
(0) of money said defendant Macdermot has mm no way ac- 

eounted, CXCE PI secretly to lids ( sabe fendants, Kennedy 

Durr, in consummation of the fraudulent design and confederation 
aforesaid. Your orators are unable to state the precise amount of 
bOnCyY receLy 2S “| by aK fo haat Viacdermot. as above mentioned, and 
_ aid apeenelenen soft ethes Ss, except 
hy ahh accounting thereof had and made under the order and ATecrec 
of this honorable court. 


' , 1 . 
money cannot be ascertarnead with CON ¢ 
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And vour orators further state and aver the following additional 
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GhORGE UA Wimmsows E:T ALS. VS. JOHN DURR ET ATS. nd 
ree oe ee me ca. Be F ae oe TR PT ee Tee 
erty of defendants, Nonnedy & Durr. by said sherif thereunder be de 
eye } . — } Oe ! 
clared. t yhinve Sines concocted, POCUPCE, GIVE, inde. cLilel rendered 


ae Of vour orators save of tors of said defendant. Nen- 
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‘ Purpose ()j Phere gy Ss ¢ p- callie SOQ RA CRCELZELES FECECEQC LE 


LS aa tea a dine said defendants. Kennedy & Du 

Le LE MeCray Tie ahead al 1), ae yedsayy i ih} © Dur ny 

cheating and defrauding, hindering and delaving these complainant 

and other creditors of said Kennedy and Durr, in the colleetion of 

their elaims herembefore mentioned: and that said defendant 
(‘harles io Marea rrhiosk he adduced and decreed ti) have no 

Lag right or elaim in equity to the property of said Kennedy & 
Durr above mentioned, or to the proceeds of the sei li ~ ar -aiape 

above PCTVULOTy d OT) the eround that sil claims ana gdeman ds, 


+ : Y 9 ] } 
i any part genuine, are tor money para and advanced bv bin 


] 
sald defendant. aden I Maedermot, to and for sard defendants. 


Kennedy & Durr, for the purpose of cheating and defrauding, hin- 
dering and «di Javin Le, es to cheat and defraud, hinder and delay 
these a inants and other creditors of said defendants, Kennedy 
& Durr, and that all thestock of goods and fixtures in the said stores 
On Masici street on the fifth day of March, A. D. one thousand eight 


] - , . — } ’ | 


hundred and seventy-nine (1S79), and from that thme until/ now, to- 

eether with the proceeds if: 

of time be adi lived, auch and declared to be and have been the 
property of said defendants, Kennedy & Durr, and subject to be 

1()] applied to the pavinent of the claims ot VOur OFators, and suc 
other creditors of the said defendants Ke eek MLV & Durr, who 

ay, in the proper manner, oS the benefit of thissuit in preference to 

anvand all claims or demand ided claimsor demands, of said 
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i] sales thereof made during said periods 
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defend ae 
them,alleged to have existed during said period of time, or now toexist 
and thiaat proper deeree be rendered and entere eg DV this honorable 
court agaist said defendant, Char f. Macdermot, in favor of 
vour orators, George A. Morrison, Jolin Herriman, and Joseph € 
Alexander, as sid firm of Morrison, en rrinian Ww Co., for the SULT) 
oft SIX thousand SIN FillMaread ana twenty-eight dollars anil tWehtyv- 
live Celts, together With interest thereon at the rate of seven per 
Centud per annum, from the first day of September, one thousand 

eight hundred and eighty; in fayor of your orators, Joseph 
LO2 Becekel and Benjamin Ko Beckel. as said firm of Josph Becke] 

& Co., for the sum of one thousand three hundred and eighty 


} 
v& Durr, and that said defendants be required to set forth a full, 
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Witness the Elonorable Morrison R. Waite, Chief Justice of the 
is 9th dav of March in the 
lit hundred nial elehty-o1 e. anid 
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Supreme Court of the | ited states, this 


of our [ndepern hh. 
[SEAL | L. 8S. B. SAWYER, Cleré, 
IRN E, Deputy Clerk. 


ear of our Lord i a aie ol 
vear of our Lord one thousand ¢ 


Ah morandum Pursuant ta Leaule a Supa lhi¢ (lout [/ ‘. 
You are hereby required to enters your appearance in the 
LOG above suit on or before the first Monday of April next. at the 
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GEORGE A. MORRISON ET ALS. VS. JOHN DURR ET ALS. 


clerk’s office of said) court, pursuant to said bill, otherwise 
the bill will be taken pro CONTESSO. 
LS: B. SAWYER, Clerk. 
By J. BO BEIRNE, Deputy Clerk. 


(Tenclorsed.) 


Orrick U.S. Marsnan Districr or CALIFORTA. 
| hereby certity that IT received the within writ on the ninth day 
of March, ISS1, and on the same day, at the city and county of San 
oc the Sale On Joseph 


lrancisco, mn this district, P personally serv: 
Kennedy and Charles EF, MacDermot, detendants haned here, by 
delivering LO anid leaving with each of snd defendants personally 
an attested COPY of this writ. 


‘ 


\ 


A.W. POOLE, U.S. Marshal. 
[ further certv that on the 10th day of March, ISS1, at the 
lO7 city and county of San Franeiseo, in this district, [E person- 
ally served the same on John Durr, one of the defendants 
named herem, by delivering to and leaving with said def’t 
personally an attested COP V of this writ, and on the same day, ail 
the Sale place, (1) Thomas LI. Lennedy, Ole of the defendants 
heremm named, by delivering to and leaving with his wife, at his 
usual place of abode, at No. 102 Ridley street, city of San [rancisco, 
an attested COpy of this writ. 
A. W. POOLE, €.S. Marshal, 
By HORACH BACON, Deputy. 
Iiled 16th Mareh, ISS] 
L. S. B. SAWYER, Clerk. 
By J. FL. OOBEIRNEE, Deputy Clerk. 


LGiS Lrceptions’ of Defendant MaeDerimot to Part of Complainants’ 


Pe 
peel. 


In the Cireuit Court of the United States. Ninth Crreuit. Distriet of 
(‘a liforntin. 


Grorcke A Morrison et als. vs. Trroomas A. KENNEDY ef als. 


The detendant Mac Derniet hereby accepts to the tollowie parts 
of the complainants’ Till on tile herem as Irrelevant, tamaterial, 
and impertinent, viz: 

The whole of paragraphs 9, Te, 11. 17, 27, 24 90 33 A. and 34. 

Also so much of paragraph 12 as is contained between and mnelu- 


; : sy . ‘ . a ee ] 
sive of the words ‘‘the preperty 7 (in Tne 53 eof page ©) ated the 


word “constituted,” Gin line 3-bof page G) and between and liclu- 
sive of the word © nnder "in lane 4. prarere G)sunie! the wore “eents.” 
(in line 52, page 6.) | 
Also so much of paragraph [5 as is contatied between and melu- 
sive of the words “That said” (in line 2 of page 8) and the end of 
said paragraph. 
I—SST 


MORRISON ET ALS. VS. JOHN DURR ET ALS. 


GEORGE UA. 


Also so much of paragraph 22 as is contained between and 
l|° Inclusive of the words “and defendant ” (in line 42. of Pat Oe 
| 10) and the words “said @oods, and,” (in line 44, page 10,) and be- 
tween and inclusive of the words “That immediately”? Gn time 45 
of page 10) and the end of sald paragraph. 

And moves that the same be stricken out and expunged as sur- 


plusage. 


EDWARD J. PRINGLE, 
Solicitor for De te nidanl Mace Dr rrrolt 


EDWARD J. PRINGLEE, Of Coansel. 
(indorsed :) Filed April 50, 1881] L. 8. B. Sawyer, clerk, by J. 


i. OY Beirne. d'p'y elk 


| 110) Demurre: Oj Johur Diurvv and Joseph Nennedy. 
it , 
| ln the Cireuit Court of the United States, Ninth Cireuit, District of 
i California. 
iP 
H Garo. A. Morrison ef al., Complainants, 
| t/. 
| Tiros. HE. KeNNEDY ef a/., Defendants 


The demurrer of John Durr and Jos. Kennedy to the bill of com- 
1 plaint of (veo. A. Morrison ef al, complainants. 


These defendants respectively, by protestation, not confessing or 
i acknowledging all or any of the matters and things m the said com- 
I) piainants’ bill to be true, in sueh manner and form as the same are 
rie theremn Set forth and alleeed, do demur thereto, anid for Cause of 
Hi demurrer shew: 
| 


1. 


That the said complainants have not, nor has cither of them, bv 
their said bill, made or stated such a case as doth or ought to entitle 
them, or either of them, to any such discovery or relief as is thereby 

sought and praved for from or against these defendants. 


~) 


awd * 


11] Further, that it appears from the face of said bill that there 

Isa misjomnder of parties defendant in said cause; in this, 
that said John Durr and said Joseph Kennedy, these defendants, 
are not necessary or proper parties herein, for that they are not 
interested in the object of said action, or affected by the relief sought 
by said bill, but are mere witnesses in said action; and further, as 
to said John Durr, that it is in said bill alleged that complainants 
have recovered and still hold a judgment against said John Durr 
for the full amount claimed to be duce to complainants from: said 
John Durr. 


+) 
a). 


That the said bill of com»laint does not state facts sufficient to 
constitute a cause of action against these defendants. 


ie 


@ 


~ ae 


GEORGE A. MORRISON ET ALS. Vs. JOHN DURR ET ALS. ede) 


Wherefore. and for divers other CYPOrs and emperfections, these 
defendants humbly demand the judgement of this honorable 
112) court whether they shall be compelled to make any further 
or other answer to the said bill or any of the matters and 
things therein contained, and pray to be hence dismissed, with their 
reasonable costs in this behalf sustained. 
M. B. KELLOGG, 
Solicitor for said Defendauts. 
I hereby certify that in my opmionthe foregoing demurrer is well 
founded im pont of law. 
CHAS. N. FOX, 
(Cloupse / for said Defendants. 
STATE OF CALIFORNIA, 
("ily and Coniuty of San Eraneisco, j 


» Sea” 


Joseph Kennedy bee duly SWOT], deposes and Says - That he IS 
one of the defendants above named, and the Joseph Kennedy in) 
Whose behalf the foregoing demurrer is mterposed; that said de- 
murrer is interposed in good faith, and not for delay. 


JOSEPELE KENNEDY. 


1133 Subscribed and sworn to before me. Mav 2, 1881. 
ISEAL. | GEO. T. KNOX, 
Notary Pubhlie. 
(Ieudorsed:) Filed Mav 2d, 1881. L. S. B. Sawyer, clerk, by J. 
I. O' Beirne, deputy clerk. 


114 Order Overruling Denmurrver and Lrceptious. 


At a stated term, to wit, the November term, A.D. ISS1, of the 
circuit court of the United States of America of the ninth judicial 
circult, 11) and for the distriet of California, held at the court-room, 
In the citv and county of San Francisco, on Tuesday, the od day of 
January, in the vear of our Lord one thousand eight hundred and 
elghty-two. 

Present: The Tlonorable Lorenzo Sawyer, circuit judge. 


(GEORGE A. Morrison ct al. vs. To. TH. KeNNeEpy ef al. 


This CAUSE, heretotore argued and submitted to the court for con- 
sideration and decision on the demurrer herein, having been duly 
considered, it is ordered that said demurrer be, and the same 


Ll. hereby is, overruled, with leave to the defendants to answer 
herem on or before the next rule day, on payment of twenty 


dollars. 
It is further ordered that the exceptions herein be, and the same 
hereby are, overruled. 


[ hereby certify that the foregoing isa full, true, and correct copy 
of an original order made and entered in the above-entitled cause. 

Attest my hand and the seal of said cirenit court this 4th day of 
February, A. D. 1854. 


[SEAL. | 


LS. B. SAWYER, Clerk. 
rR. D. MONCTON, Deputy Clerk. 


GEOLGE A. MORRISON ET ALS. Vs. JOHN DURR. ET ALS. 


Lys i of ay fe ndand Mae dD rol, 


Circuit Court of the United States. Ninth Circuit, Northeri 
District of California. 


GEORGE A, Morrison et a/s., Complainants, ) 
US, In equity. 
Tho was Ho Kexnepy ef als.. Defendants. J 


Thre Se paral seswer of Charles I. Mae Dernret, detendan to the bill 
of compl nt yf Gearge A. Morrison et als. ase LLEN Lit 


det ie hie CViarlos FL MaceDernvot. now une at ell ties lere- 


after reserving mone hidise i all benefit and advantage of exception 
whicl hh Cad) or lay ay uc Ol Te akes 1 te thea MmanyvV errors ane uncertain 
ties, and other prone a ae imperfections, insatd complainants’ sard bill 
of complaint contained, for answer thereto, er ante se much and such 
parts thereof as this defendant is adviscd are — OF TLeCessary 
for diini to make answer unt this defendant, answering, saith: 

l’ He admits that the conlamant, Morrison, Saline nie 
exander, Were conartners, and the complainants, Josersh 


‘ 


? 


Becket and Benjamin I. Becket, were copartners, as alleged in the 
sald bill of comp Jagit, ane that the complamant Drew was dere 


business under the name of Wis weaned Co.allin the city aid COURLY 


and State of New York, and that the defendants, Phliotias EL. hen- 
nedy and Jota Durr, were copartuers, deine busiess under the 


Namie of Kennedy and Durr in the citv and county of San Fran- 


CISC, 


I]. 


ile adnuts, upon dns belicf, that the several complainant firms 
aforesaid respectively recovered jude lement agaist the acfendairt, 
INenmedy and Durr, as charged in the fiftv-sixth and seventh mailal- 
grapls of the said bill of canplaimt, and that exccutions were re- 
turned unsatisfied, as in the several paragraphs charged 


118 ITI. 


He admits that at and before the fifth day of. Marcli, 1S79, the 
defendants, Kennedy and Durr, were and had “2 doing a larec 
mercantile business, as Charged in parags iph VELA of the said billot 
complaint, and had a large stock of goods in their store in Market 
street. He denies that the just debts and liabilities of the said Ken- 
nedy and Durr amounted, on the afl day of Mareh, 1S79, to not 
more than seventy-eight thousand (878,000.00) dollars, but savs, 
upon his information and belief, that the same degen to one 
hundred and fifty thousand ($150,000.00) dollars or thereabouts: 
and denies that he is a er a or uns — nian, or that he, 
together with the said Kennedy & Durr, or at all, formed the design 
of cheating, defrauding, hindering, or de ! ty Mis any creditors of the 

said Kennedy and Durr,orany persons Whatsoever, or conspired 
119 or colluded with any one to do any pcre rr to enforce a com- 
position with the creditors of the said ~gleethe and Durr, 
(1) under ahy pretences, Ol ly means of any representations, Or at 


‘ 
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i 
t 
| gf 
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op= 


JOHN DURR ET ALS. rd 


MORRISON ET Vs, 


ALS. 


A. 


Cr ORC fe 


all, to establish a credit: for the said firm, or to procure eoods on 
tO procure woods on credit, or to cover Up Or conceal all or ahy of 
the property of said Kennedy and Durr. 

LV. 

He admits that on the 5th day of Mareh, 1879, he commicnced 
an action against the defendants, Kennedy and Durr, to recover 
from them the amounts of the four promissory notes described in 
the VITI paragraph of said bill, and cnused the stock of vroods of 
the said hennedy and Durr to be levied Uporl, suttached, and taken 
Into possession, as in sald paragraph charged, subject to the six pre- 
vious attachments in the same paragraph described ; but le denies 

that the saad action was commenced or prosecuted by him 


120) on collusion with the defendants, Kennedy and Durr, or to 
uid in perpetrating or to perpetrate any fraud upon the 
complainants, or any of them, and avers that service of process was 


1 


reoularly made upon the said aefendants. 

[le admits that on the sixth day of March the defendants, Ken- 
nedy and Durr, by their attorneys, Messrs. fox and Kelloge, filed 
an answer to the complaimt of the defendant agaist the said hen- 
nedy and Durr consenting that judgment be entered against them, 
thesad Kennedy and Durr, and that judgment was thereupon, on 
the tenth dav of said March, entered in favor of this defendant and 
against the said Kennedy and Durr, for the sum ef 851,725.75, as 
charged in the said paragraph VIE: but he denies that the said judg- 

ment was rendered or entered tor any greater rate of interest 
12] than seven per cent. per annum, and he denies that the said 

answer consentiig to the renderime of the said judgement was 
filed by the said IiNennedy and Darrin collusion with this defendant, 
oy to aid in perpetrating, or to perpetrate, the frauds in the bill of 
complamt alleged and pretended, or any frauds whatever. 


his 


\. 

Ife admits that on the said fifth day of March Joseph L. Sebmude, 
by his attorneys, Messrs. Napthaly, lriedenrich and Ackerman, com- 
menced an action against the defendants, Kennedy and Durr, and im 
lis complaint in said action claimed the sum of 851,592.52 upori 
and with the allegations in that behalf sct forth in paragraph IX of 
the said bill of complaint, and that in said action a writ of attach- 
ment was issued and levied upon all a// the property of the said 
ILennedy and Durr, asin said prltagrapi mentioned, the same beiny 

the first of the attachmicnts agaist the said property. 
Zz fie almits that on the cleventh day of March, 1S79, this 

defendant procured an assigninent to himself of the claim, in 
said action contained of the said Joseph L. Schmidt, but denies that 
hie procured sacl asslenmcit without aily consideration. Ile admits 
upon his belief that Messrs. Fox and Kellogg were substituted as 
alborneyvs for the said Joseph I. Schritdt, and that IE. Hh. Rixford 
filed a notice of his appearance in the said action as attorneys for 
the defendants, Kennedy and Durr, and an offer to allow judgment 
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to be entered against said defendants for the sum of $51,082.42, and 


that judgement was entered for the said sum in favor of said plain- 
} Joseph LL. Schmidt, and avalnst the defendants, Kennedy anid 
Durr: but he denies upon lis information and belief that the said 
promissory notes mentioned im the complaint of the said Joseph of. 
Schmidt were accommodation paper made and delivered to 

, Zs the said mcmama Brothers & Co., and by the said God- 
cheaux Brother- and Co. to the said Joseph L. Schmidt with- 

out consideration, but says, upon his information and belief, that 
thie sald PrOMLISSOPYV hote Was eIven 12) consideration of woods sola 
aid delivered by the sid (rodcheaux Brothers anil ('o. to the seid 
lonnedy ana Durr: and he denies thier this defendant recelved the 
assionment of the said promiussory notes and the said cause of action 
without consideration or with notice that the said notes were elven 


i OAS 


| without consideration, but avers that he purchased the same in good 
it 1 i ? ° c . . . 
| faith with any such notice and for a valuable consideration, 


He admits that on the fifth dav of March, 1879, L. Jacobi 
| conmmenced an action agaist defendants, Kennedy and = Durr, 
| and in his complamt mo said action alleged that there was due 
| to lim the sum of $15,567.00, as in paragraph NX of said) bill of 

complaint alleged, and that the writ of attechment was issued 
I24 0 oand levied upon the property of the defendants, Kennedy & 
Durr, the sead suit be bhiye the second in order of the said six 


attachments; admits that this defendant procured an assignment to 
himself of the said claim from the said Jacobi, but denies that the 
| sud assignment was without consideration; admits that Messrs. Fox 
/ & Kelloge were subs ame yeas for the said Jacobi, plam tue 
In suid action, and that Ek. HE. Rixford, Esq., tiled a notice of his ap- 
| pearance as attorney for sud de fe ndants, Kennedy & Durr: and an 
| offer to allow Judgment to be centered against said defendants, Ken- 

nedy & Durr, for the sum of $15,367, am l that Judement was ren- 
| dered for the sald Sur in) faxyop Of -s said . acoby ana agallst saya (de- 
| fendants ; but denies Upon liis none and behef that the said 
Promissory notes mo said action mentioned were accommodation 
Paper made and delivers | to the sald rmodceheau x Brothers 
| 125 and Co. to the said Jacobi without consideration, but SaVs, 


upon Information and belief, that the said promissory note 
Wiis CIVen iy) consideration of woods sold | anid delivered by the said 


i 5 
(rodcheaux Brothers & Co. to the said Kennedy and Durr. and de- 
hies threat this defendant reeelved the assignment of the said Hotes 


and enuse of action without consideration er with notice that the 


sid hotes Were evel Without consideration. 


VII. 


[le admits. oes his information and belief. that on the eleventh 
day at Mareh, Is7 the de 4 Wdants, Kennedy hic Dur Hade a Stale- 
elit of threpr aaleibis ItICS a hie] assets tO a COLNE of the ty Creditors, 
citizens of the State of California, wherein the Sad Kennedy and 


retall 
of retail trade, would have brought S90,000.00 or thereabouts. 
by him and thenee- 
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JOUTIN 


DURR 


ET ALS. 


ep 


Durr represented that their total debts were S154.4S0. as in piara- 
XI of said bill of complaint alleged, 


oe” 


graph 


126 


known to this defendant. 
behet, that 
committee of creditors of twenty-five 
the same was refused by said committe: 


[Te 


ot said Kennedy ana 
firm not exempt from execution Was levied upon and sold under 


formation and belief. that all of the said 


sud Kennedy and Durr was 
State of California, except a 


And admits. 


VILE. 


tall 


Upon 


eonts on 


Admits, 


his 


but what 


upon his 
Indebtedness of the 
owing to persons residing mm the 
amount, 
emMount was anid the Persons to Whom the same was owlne are un- 
Information and 
wud: hkennedy and Durr offered a composition to said 


In- 


that 


the dollar. and that 


admits. Upon his information aniel belret. thiat all the Property 
mdividual members of said 


Durr and of the 


writs of execution issued 11) the sad action ot Joseph is. Schmidt VS. 


Kennedy and Durr and L. Jacobi vs. Kennedy and Durr, and that 


127 


or did not. 


NTT of said bill of complaint. 


auction for cash: 


1 | 


denies 


12s 


[le 


erty : but dentes that at the Salie 


sherri? sold the same in sueh oa 


and lots that the said stock of goods, fixtures, ete, 
Admits that 
bid by this defendant was §44,76529)5, and that the sheriff returned 
the said writs of execution with the respective credits in paragraph 
Ife denies that the total value of the 
property sold as aforesaid was 8112,000.00, but says, upon his in- 
formation and belief, that the value thereof did not 
the amount bidden therefor by this defendant, and was, as nearly as 
this defendant can estimate the same, about 850,000.00 when sold at 
and he says that the said stoek of coods, if sold at 


sell for their market values. 


{ 


] 


at the said sale this defendant became the purchaser of said prop- 
of said property the said 
manner and in such parcels 
could not, 
the amount 


ereatly exceed 


ae 
‘ 


under favorable circumstances and during one or more seasons 


hat when the said purchase Wits 
rth that the 


{ 
fe 


~ 


LX. 


] 


ra ae 
suid busiess was carried on by this defendant 


} 


[le 


or the benetit of sid IK elie dy anid Durr anal for himself OL 
or the benetit of said Kennedy and Durr. 


denies that on the twenty-seventh day of March, 1879, the 
a composition with their 


. 


x 


defendants, Kennedy and Durr, etfected 
creditors In the State of California, and 


denies the 


Ile denies that from the twenty-tifth day of March, 1879, he con- 


delivery to the 
suid creditors of Kennedy and Durr of the promissory notes of the 
said Iwennedy and Durr, endorsed by this defendant, but in that 
behalf saws that on the twenty-fourth day of said March this de- 
fendant made on his own account, as more particularly set) forth in 
paragraph NATV of this answer, a settlement and purchase of the 
claims of certain creditors of the said Kennedy and Durr. 
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ducted the said) business in all respects as it had been theretofore 
carried on, or conducted the same under the management or con- 

trol of the defendants, Kennedy and Durr, and denies 
i290) that he condueted the business or any part thereof until the 

tenth dav of September, 1879, or any longer than until the 
twenty-third day of June, 1879. Tle denies that on the tenth day 
of August, IST9, or at any other time, the defendant, Thomas If. 
Kennedy, while acting as the agent of this defendant or at all as 
stich agent, withdrew from the said business an amount of money 
uflicient to discharee in full all the habilitics of Kennedy and Durr 
outside of the State of California, and that while acting as agent of 
this defendant thie sad Thomas Fi. IX ( nnedy Went to the CIty of New 
York and paid all the creditors of Kemmedy and Durr, and denies 
thisit thie Sid Thomas Tf Kennedy madd the saad Cy ditors ED i any oft 


thenvas agent ofthis cleftendant. And this defendant saith that te has 
ne knowledee whether the defendant, Thomas TL. Kennedy, paid the 
aid ercditors, or any of them, or whethersaid Thomas EH. Kennedy 
fraudulently oratall represented that the composition of the said 
180.0) Kennedy and Durr with thei creditors had been accepted by 
all of their creditors in the State of California, mcluding the 
demands of this defendant, and of the defendant Joseph Kennedy, 
or that all attachments, Judgments, clatms, and demands against 
them were released and satisfied, or that they, the said Kennedy and 
Durr, were then the owners of the said store, stock of @oods, and fix- 
tures, or Whether defendant Thomas HT. Kennedy represented threat, 
liaving intimate, friendly, and confidential relations with this de- 
fondant, the said Kennedy and Durr had no difficulty in obtaiming 
cl col position with this defendant at oa very low fevrure, anid 
In getting a transfer to them of said store and stock of goods, 
or whether the complainants, Morrison, Tferriman anc Co. or 
Messrs. H. B. Claflin: and Co., or Messrs. I. EF. Jaffhey and 
Co. openel accounts with or sold) goods to said Kennedy 
and Durr, beheving in or relying upon representations, as 
15] aforesaid, of said Thomas Ef, Konnedy, or whether on the 
twenty-second day of August, IST, or at any tline the said 
Thomas TL. Kennedy represented to mercantile Jiouscs mn the city, 
county, and State of New York that all the California debts of the 
said Iwennedy and Purr had been settled by a coniposition of fifty 
celts on the dollar, or whether goods were sold and delivered to said 
Kennedy and Durr upon the faith of the representations alleged in 
paragraph NPV of said bill of con:plaint; but he avers that at thie 
tine of the savl alleged representations it was true that the said 
IKconnedy and Durr were the owners of the said stock of @oods ; and 
this defemlant denies, pon his belief, the said allegcd representations 
other than the 2oods had been so transferred, and that he had 
friendly relations with this defendant. 
And denies that any represcntations were made, as in paragraph 
NIV of said bill of complaimt alleged and pretended, in col- 
152. Iusion or confederation with this defendant, or with his 
knowledge or consent, or to-eid ta perpetrating or to) perpe- 
trate the frauds in thesaid complaint alleged, or any frauds whatever 
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upon the complainants or upon any other persons; and denies that 
the money necessary to pay the debts first in said paragraph XPV 
mentioned was given or furnished to the «clefendant, Thomas I. 
Kennedy, in collusion with the defendants, Durr, MacDer and 
NOCHNEAY, Th Collusion With the acrendants, Urry, MacBVerniot, ane 
Joseph Kennedy, to ald in perpetrating any fraud or frauds upon 
the complainants, or upon any other persons, or was furnished at 
all bv this defendant: 


XI. 


Defendant admits that this defendant minde an assignment of all 
the sad stock of goods, fixtures, book accounts, good will, ete., of 
he said store to the defendants, Kennedy and Durr, but SaAVs threat 
he sald assignment was made on the twenty-third dav of June, 

IST9: and denies, on his information ane belief, that the said 
135 06) goods were, at the time of the satd assignment, of the valuc 

of STPL2.G00.00, or any more than S40,000, or thereabouts, if 
soldat auction for cash, and S70,000.00, or thereabouts, if sold at 
retall under favorable cireumstanees: and denies that the seid as- 
slgninent was made without consideration, or i collusion with the 
defendants, Kennedy and Durr, to and in perpetrating and consum- 
mating, or to perpetrate or consummate, any fraud or frauds upon 
the complainants, Or Upon any other Persons. Admits that after 
the said twenty-third dav of June, S79, and until the thirteenth 
day of July, 1Ss0, the business of the said store was conducted by 
the defendants, Kennedy and Durr, at the same place, that it had 
been theretofore carried on, and that said Kennedy and Durr bought 
eoods In New York and the State of California, which were sold at 


sad store. Denies that after the said assignment this defend- 
}o4 ant purchased goods in his own name from: merchants mn the 


State of California, and that goods so purchased were placed 
in and commingled with the other stock of goods in said store or 
sold with the same. 

Ife admits that from the said twenty-third day of June, 1879, and 
until the said thirteenth day of July, 18350, the defendants, Kennedy 
and Durr, delivered daily to this defendant the greater part of the 
het receipts of the sales from. said store, and procured money when 
necessary from this defendant to meet their bills as they fell due, but 
denies that this defendant exercised the same control and direction 
of the affairs of said) store as before his assignment thereof, or exer- 
cised any control or direction of the affairs thereot,. 

ALT. 

Ile admits, upon his information and behef, that on the thir- 

teenth day of July, TS8S80, the defendants, Kennedy and Durr, 
loo were indebted in| New York, as mn paragraph NVI of said 

bill ef complainant alleged; but denies, on his information 
and belief, that the said indebtedness amounted to 870,000.00, or 
any sum greater than $58,000.00. And denies, on his belief, that 
the said indebtedness, or any part thereof, was incurred by said de- 
fendants by means of the fraudulent representations allegwed and 

O6—SS7/ 
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h NIT of the said bill otf complamt. And 


pretended in paragraph 
this defendant has no knowledge or information as to how miuel, or 


| indebtedness remains due and unsatistied. 


What part of said 
ALE. 


Ile admits, on a and belief, that, between the twenty-sey- 
nth dav of June and the thirteenth day of July, ISSO, the said Ken- 
nd bted to several persons an id firms in the State 


nedy and Durr were mn t | al po 
of ¢ alifornia, hut denies that mn So f any collusion or conted- 
( (it) Vi ith this cl fendant, Or. Aas this defendant IS mnformed snd Lycee 

leves, in pursuance ofany fraudulent collusion or confederation 
Loh Whatever or \\ ith the nite ht ol chy cating ()>] le irs Luding the com- 

nlainants or other creditors of the said Ke nnedy and Durr. 
they, the s Kennedy and Durr, bought up and pure hased all the 
OUTSTaANaNY elas geralhist the said Kennedy and Durr that could 
be obtained, or any outstanding claims, or said in full, except as im 
ald bill of complaint mentioned, all of the creditors of said Nen- 
nedy and Durr residing in the State of California, or with such 
jatent did not pay four of the principal creditors of the sid) Keen- 


nedy and Dh i residing In said State of California, and denies that 
all or any of the moneys used and expended by the defendant 
Kennedy and Durr, were advanced or furnished by this defendant 
In pursuance of the fraudulent collusion and confederation in the 
bill of complaint pretended, or of any fraudulent collusion or 
contederation, OV oft dahy collusion ()}' contect ration whatever, 
157) = or with the intent or for the purpose of cheating or detraud- 
the complainants or any other creditors of the said Kennedy 
and Durr. Or es! persons whatever. 
And in this behalf this defendant savs that on his own account, 
and in good faith, and as he lawfully might, and without any col- 
-any intent of cheating or defrauding the 


lusion QO} confederation, 01 } 
wie ahiy of the creditors of said Ix ll- 


(*¢)! “id deinants qT either oft them. 
nedy and Durr, or any person whatever, he purchased the note 
eiven by said Kennedy and “alts to the said Daniel Mexer, and 
discounted and took up the note given by the said Kennedy and 
Durr tO Greenbaum and ('o.. which hisic] bee ‘T)} theretofore endorsed 
by this defendant in aid of the business of said Kennedy and Durr 
as heremafter in paragraph XXIV of this answer me ntioned, 
And this defendant Says, on his information and belief, that the 
alleged claim of Schweitzer, Sachs & Co., in paragraph X VET of 
138 said Lill of conip aint mentioned, was a demand of 814.00 
made by the said Schweitzer, Sachs and Co. as assignees of 
the Manhattan Cloak ( fompany, and bi id been disputed only because 
the said Kennedy and Durr believed that it lad been previously 
paid to the Manhattan Cloak C ompany. And this defendant says, 
on his information and belief, that the same was qraud by the said 
Ken nedy and Durr out of their mone VS arising from the proceeds 
of their said business,and after the y had ascertained the correctness 
of the said claim, and that such payment was made without any 
collusion or confederation with this defendant. and. as far as this de- 
fendant recollec ‘tS, wit thout lis knowledge. 
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[fe demes that on and before the thirteenth day of July, 1850, the 
defendants, Kennedy & Durr, had esse the sale and delivery to 


them of the stock of dry goods, amounting in value with the 
135%) hooks nceoults. fixtures. vood-will, etc... to $150,000.00. qr 


d“mMounting in value to more than 850,000.00, or thereabouts, 

if soldi at auetion for cash, or to more than S1O00,000.00, or there- 

abouts, if sold at retail in favourable cireumstances, and denies that 

the defendants proceeded to consummate their fraudulent desien, o 

any fraudulent design, or that defendants had any fraudulent de- 
signoas In paragraph AVITT A of sard bill of complaint alleged. 

XV. 

[le admits that on the thirteenth dav of July, 1SS0, by vi of 

the judgement referred to and described mn paragraph XVIII of the 

said bil 


made thereunder upon the property of said Kennedy and Durr, as 


j 
I 


| complaint, thie Writ oF execution was issued mek ‘Mies 
. } 
ae the Leis hauned pra Pars graph allowed. 


He admits that on the said thirteenth day of July, 1580, he com- 
menced an action agalust the defendants, Kennedy : ind Durr. to 


recover from. them the sum of es (94.00, as * paragraph 
140) NVUTP of said bill of complaint alleged; but denies that the 


said action Was commenced or nreewesited 11) PuPrstlance of 
any collusion or confederation whatever, or any fraudulent collision 
or confederation between the detendants and Durr pen this eee 
ant, or to aid in cheating or defraudimeg, hindering or delaying, or 
to cheat or defraud the complainants, Or aly creditor ‘of sald Re T- 
nedy and Durr, or any other persons whatever, and avers that service 
of process was regularly made upon the defendants, Kennedy and 
Durr. fe admits that he caused a writ of auicain’ Mm saad 
ction to be issued and delivered to the shermfP of the said erty arrd 
county, and to [be] levied upon the property of the said Kennedy 
and Durr, as m said paragraph NIX is alleged, and that the said 
INennedy and Durr filed an answer offering to allow judgement. to 
be taken against them for the said sum of 846,794, and that 
lil) © judgment was thereupon rendered for the said) sum; but 
he denies that the said answer of Iennedy and Durr was 
biade or filed by sald IRennedy and Purr im pursuance of any 
fraudulent confederation or collusion, or any confederation of 
collusion, between the defendants, Kennedy and Durr, and this 
defendant, or to aid in cheatine or defrauding, hindering or 
delaying, or to cheat or defraud, hinder or delay the complain- 
ants, or any of them, or any persons whatever. Tle admits 
that under said judgment a writ of execution was issued and de- 
livered to the said sheriff, and that on the cleventh day of August, 
ISSO, under and by virtue of the said execution the said sheriff sold 
the said stock of woods, fixtures, books. and PrOpercy of said IKtwen- 
nedy and Durr, and that he becume the purchaser thereof under a 
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bid of 859,583.50; but he denies that the said sheriff sold the said 
personal property im such Jets and pareels that it failed to 
l4200 command a market price or sold to the least advantage. And 
dees that the value of the said) personal property, goods, 
fixtures, ete, Was $150,000.00, or more than S60,000.00, or there- 
abouts, if sold at auction for cash. 

Ile denies that when the last-mentioned puurchase was made, and 
thenceforth, or at any time, there was or isany secret understanding 
or agreement between this defendant and the said Kennedy and Durr, 
whereby this defendant carried on the said bu-imess for the benefit of 
the said Kennedy and Durr and hiraself, or in any respect for the 
benefit of the said Kennedy and Purr, and denies that he, this de- 
fendant, carried on the said business for the benefit of the said 
Kennedy and Durr, and he denies that he was or is holdime any 
interest of said Kennedy and Purrin the said property or busiiess 
in seerct trust for them. or either of them 

AVI 

[Te denies, On his mitorniation and belief, that the defend- 

I450 0 ants, Kennedy and Durr, executed to defendant, Joseph Ken- 
nedy, an assignment of all the book accounts made or con- 
tracted by different customers of said Kennedy and Durr, and says 
that he purchased at the sheriff's sale of August eleventh, ISSO, inthe 
sald bill of complaint mentioned, all the book accounts of the said 
Kennedy and Durr; but this defendant is informed and believes that 
Very little was ever realized from the said accounts, and this de- 
fendant, on his information and belief, admits that whatever 
amounts were collected after the said sale were delivered to him. 
Iie demies that the note for $7,500.00, mentioned in paragraph NI 
of the said bill of complaint, was made or accepted in pursuance of 
any collusion or confederation of said Kennedy and Durr and this 
defendant, or to aid in cheating or defrauding, or to cheat or de- 
fraud, hinder or delay, the complainant, or any other person ; and 
this defendant, on his information and belief, denics that the 

144 sud Joseph Kennedy did colleet the greater part or any part 
of sald book accounts, and denies, on his information and 
belief, that the consideration for said accounts was the not- of 
$7,000.00 mentioned in paragraph XI of the said bill of complaint, 

AVI. 

He denies that from and after the eleventh dav of August, ISSO, 
he has continued said business under the Manacement, direction, or 
control of defendants, Kennedy and Durr; denies that the said busi- 
ness has been or is conducted by the defendants, Kennedy and Durr, 
ov for the benefit of themselves and of this defendant, or in any re- 
spect for their benefit; and denies that the defendant. Thomas H. 
Kennedy, has been actively engaged, or engaged at all, in finding 
other Or DLOre advantageous places for thie stile ot said voods : end 
denies that the value of the said stock of voods eunicl merehandise iS 
not less than $100,000.00, but says that the cash auction value of the 
same is $60,000.00, or thereabouts. 
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143 fle admits that soon after the said sale jin deficient 

Jose }) hh NKeenne “ly, resumed a }) Nace in the said store as an em 
plover therenn: I e denice son hits Information and belief. that he 
ineolleeted bills allewed { have been assloned 4) thie snd Josenh 
Kennedy have been collected since the eleventh day of \ugust, ISSO. 
ly ‘the ehiplovees OL the defendants, Kennedy ana Durr but SUVS 
that Whatever amounts were collected thereon were collected by thre 

nplovees of this defendant. 


2 eo 
Fle admits, on his information and belief, that the defendants 
Kennedy wie Durr are and that cach of them) is, insolvent, and 


~—— 


} ° ° 

thisut cll they POPeLTY hot exe a an me? eXecutllon Was “eC1Zed and 
2 } isa J a wt ¥ 

SQOich Dy th] ciel sie Upon f}|> std mde helt: he denies threat the 


rareoriort? wv {’ } . \ 7 ; ' } 
property of the said det ndants Kennedy and Durr has been placed 


Lt) thre homiinaal DOSSCSSTON (yf this cleft badlant. 
146 ? AXA 

lle denies thisit the “itll four promissory VY notes specified 11) Peetla 
eraph VITT of the said brllot com lel) 


i 
cihnt were pot rise Or ae ftivered 


at the tidy e thie Y Were alleged tO pear date, (>) just before thre COlLI- 


—- 


j 
; 
t 
) 


bredeemenl of the aetlorm mn sic paragraph \ ae mentioned. but Sia VS 


} 


p Re a ie | a ace 1 i oe he wee : ° 
thyevt the snie Oles Were Made, CXecuted, and delivered at thre tlie of 


? 
BEG? 

Sas Sa oe | : ! ! Fee ae : 
Perr} spective wren a or wae denies CHat the “tlic hots Were misde, 2) ae 
is a , — oe aa ee alt ] rrp -- 
eithe then Wits Dba C, FO ASSIS the sade INcnned\ am enel Dut Lt) 

} - } rs 
COM CAL DO anid dspios Ine of LHe Propertv aha ¢ Cts 1) cheat! bo OF 
. | ‘ ‘ 


is 
ha 
Hors of the said Kennedy and Derk or any other 


voor tor the purpose of perpetrating or consuminit- 


chedyeal iding t the CPE 
TSais Wwhatey 


( 
Ine any fraudul 


echt design or conspiracy 


VV I 
Pr. e 


He saves it is true that on the — day of August, IS79, at the time 
of the alleged re presentations sof the said Thomas H. Kennedy 

47 otto complainants, Morrison, Herriman and Co., PL. B. Claflin 
anid (o., suhicl I. s Jaffrey suid ('o., the usst@nanent of thie sed 


} . } ‘’ 4 ; : } 4 4 } }yr 
LoVe lisa been Hinde oY this defendant to the defendants IK LLLICaL 


sal Darr, and save that the satd assignment was in fact made on the 
twenty-third day of June, ISTH: and denies that the said Thomas 
Ht. Kennedy, in i ccounts with complamants and other firms 
and persons in the State of New York, was acting In pursuance of 
au fraudulent collusion or confederation with this defendant, or 


any collusion or confederation whatever 
AALT. 

Ile denies that thea: STOTINL ntot the said SLOPE 3 and stock of eoods 
made by this defendant to the defendants, Kennedy and Durr, was 
not made in @wood faith, or not made for a value consideration. 
Dentes that the same was made in pursuance of any fraudulent col- 

hustion, or confederation, or de: lon LO elve, credit to the said 
PtS Kennedy and Durr,or to assist in cheating or defrauding the 
coluplunants, or any other persons, 
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NATTET. 


x } . ] + ° 9 y ek Os ] ° , 5 a4 aa 4 — 
Ife denies that from the twenty-fifth dav of March, 1S79, until 
’ 2? : ee" | ae ee / 
thie present tlhe tae ap lant has recerved from the stiles Ol eoods 
ee ee ] id he 5 l collections of ace 
and the econversi 1c a MOOS AH Collections OF accounts due 


for voods solid, $150,000, or “any sui whatever, over and above ex- 
penses and sume paid, laid out, and expended for carrying on. said 
business, and over and above sums appropriated by him towards 


ee | at 
the satistaction of his said Tucgeimnents, or Chougeh to satisfy said ex- 
bchis sums, and udement 


AALIV. 


And this defendant, answering more tog and speettically to the 


} . 4 OT ee } ? ty 
x veri charges and averments of Era a the So 1d bull of complaint 
. ’ 
CONtTAINCG, SAaVs : 
PY] 4) <«Y t? “4 ] i ‘+ " e} ‘ ‘ ‘ 
Phat in the vear TS6S8 he be@an to make loans and ad- 
] ] ' } 4 1” . ee 
144 vanees of money to the defendants, Kennedy and Durr, to 


| 
assist them inthe ereation and management of ther business 
cis dry area merehants : that from the Year ISOS 4 1}) LQ aid uhitil 
the month of March, in the vear S77. this defendant continued to 
wladvaneces at different times: that the principal 


! 
} : : - . ; . 
hodoans and advances is trulv and eorrectly Pep 


tnake such loansa 
} 5 

ahd mterest of suc 

resented in amount OV the proiiissory notes Which were the subycet 


the fifth day of Mareh 


of the action brought by this defendant on 
IS79, against the said Kennedy ind Durr, deseribed in paragraph 
ee ee and by the judgment which was entered 
therem for the Un Of S51, 625.705; that the said notes were C1Ven in 
removal of prev lous Notes ¢iven from time to time when said 
loans and advances were moade: that that there was no possT ble 
defense LQ the sitid action, hor LQ) the Sid actions of siti 
Schmidt and “ te Jacobi; and that judgment Was 
[50 rendered therein upon ofiers by said Kennedy and Durr only 
for amounts ac tually ten n wood faith to them creditors, ac- 


cording to the legal riehits of the oa ereditors rn thre premises, hid 
to avoid unnecessary, expense or litigation. That this detend:ant 
eave no Instructions as to the manner of obtaining said judgement, 
orany of them, and did not know how the same were obtained. 
That the eon represented by the six attachments described in piar- 
avraph VET of the said bill of complaint amounted to $100,000.00, 
and snaulis That all of said attachments were levied upon the 
eoods of the said Iktennedy and Durr before this defendant could 


Acq ure a tien Upon the said eoods LO protect his sud hotes, Thiet 
the four attachments subsequent to those of Smith and Jaeobr wer 
niade under rules of an association of merchants of San Francisco 


and were held for thre bonne {it of ; ail the creditors of the siid Kennedy 


gid Durr, men bers of sid association : that for the reasotls 
[51 aforesaid this defendant. iy order to protect himself and have 
any prospect of thie pavrient of his sid hotes, was obliged tO 


1} } 


make the best terms he eould witli the hole rs of oul the said attach- 
ments who represented, under the rules of the association. the ereat 
body of the California creditors of the said Kennedy and Durr; that 
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or the reasons aforesaid this defendant could) not deal with the said 
creditors or purchase ther several cee respectively, but was 
obliged to enter mto ne eotlations fora TCH ral settlement with all 
the creditors of Kennedy and Durr neetonanited Wy the said) prior 
attaching creditors; that, in order to make the said settlement 
and purchase of the said six prior attachments, this defendant was 


Lhe 
obliged fo pay, nid cid pay, the sur of S20,000) cash, and was 
Obheed to give, and did) give, promissory notes of his clerk, 


Co Tf. Werthenner, endorsed by this defendant, for the sum of 

SO1LO000,00, and with the said cash and notes purchased 
Liz and took an ASST OC rmnment ef all the said several attachments 

and eauses of action ae were founded: that 
this detendant mac the said purchase ea nad paid tl he said cash in good 
faith and from his own moneys and on bis sale behalf and not for 
| secountel eseal Bede lene that if this defendant 
had had any arrangement, collusion, or confederation with the said 
Kennedy and Durr he would hot have been the lest attaching cred- 
Mor: that in fact the notes upon which this defendant then caused 
action to be brouelit ine eile lela not represent all the 
ndvanees Which thi Is det fendat t loreal t hen miade to the: sad hennedy 
aid Dray e a that four or five lays on thereabouts he fore the sald fiith 
day of Mareh. IS79. this defendant advanced and loaned to sated 
lLKennedy and Durr the sum of 85,000, but the same was not included 
In the said action and: ittachment, because the same was represented 


by ra | PrOMLISSOFY hote then hue and pavable ; threat alter thus 


Lee) defendant head purchased all the prior claims 7 aforesaid, ice 

wit, on the twenty-sixth dav of March, 1879, or thereabouts, 
mast ng Air papas lis own account the sald goods, as 1 
Praia Uy] y the said bil | of con Mpls unit mentioned, and took and 
Lot cathusive rosin thereof: that the said sale of said eoods 


Was made by tiie sheritl of Hines sthe and county of 

t , + . . 2 ® . © > ’ : : } 1D ie } , : 

without alli \ direction ()] miterference (>j this Ceqenaalle, nha secord 
’ } 


wl sheriff and in the exercise of lis 
ge ‘ } 
le was fairly and legally made, and 


Sail I rancisco 
Ine Lo the best —— ot si 
official direction ‘ that the sat 
threat the SUM idl le ‘Ti ay t hits defendant Walt thre Hest Price threat could 
be obtained, and was the fair value of the said @oods sold 
auction for cash: that thereafter and until the 4 twenty “third day 
of June, Ise), lis defendant Carried ()})} the business (>) his Own 
account, and not tor the said Kenneday and Durr, nor upon nor with 
any understanding with them, but cond ucted the business 
jad to the best advantage on his own account, and endeavoring 
to get from the said business the amount of jis said jude- 
ment for 831,725.75, and the said sum of $51,000.00, which he had 
been obliged to expend, as herembefore set forth, in purchase of t nie 
sald jt rior attachment Stein: that after pula “his iSIne the said stoe ko 
evoods and examining the same, this defenda nit eye scanner 
the value thereof, and found that it would be difficult to obtain from 
the said stock of goods what was owing to him as aforesaid by im- 
inediate sale thereof, or without carrying on the business and get- 
ting the benefit of the good will of the place and of the business, snd 
for thi: beak PUPpose this defendant avalled himself to some extent of 


—? 
ee 
—o 
_* 
ot 
—o 
r 
a 
——* 


; i 
rots eee 
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© - } . | ry. ,* 
thre LSSIS iT (>| the Seria On neay and Durr. Pbaeut Prowl) sid 
} ] = ota } : } 


through the said) business, and by sales of the said goods, this de- 
fondant réccived part of the said $51,000.00, to wit, the sum 

boo of SPOOQOO.00 or thereabouts, 
That there: sitte v.28 Wit. (1) the said twenty-third day of 
June, behevine that the aid Kennedy and Durr could carry on the 
business to ereater advantage than this defendant, and would be 


able to repay to him all he hac expended if they Were Chcoura eed 
and assisted in continuing and imereasine the business, this defend- 


> . . ’ ee 

elrit old anid transterred the Solid business and the said stoe ‘| of 
: Fe H } il 4 y 

eoods to the suid Kennedy and Durr, ar di wnesaiemakbins tuant tek 
the suid itennedy an sowie hould pay to him the amount due to 


\ 4 
+) 


him upon his said judement = s: ig ir wade and also the balance of 
$51.000.00 which remaime a un] ts {the said S51 000.00, which the 
sud ixennedy and Durr iden ok and promised to do. 

Threat aa r this defendant, mm order to enable the said Ken- 


nedy and Durr to carry on and maintain them busimess, contiued 
ever since the said twenty-third day of June to make large 
[5600 advances of money and recelve partial payments from: them 


in aceount current: that said advances amounted to Waeuay 
thou ands of dollars: that with thre wdvahees So) ninde ly this le- 
fendant, the defendants Kennedy and Durr were enabled to pur- 
Chase, ana did purchase, laroe GU qe ot eOOdS my New York ane 
San francisco : that to the house of TH. B. Clathn and Co., of New 
a ne this defendant, on rchalfof the suid Iwennedy and Durr, 
anil cls advances LO the m after {he suid twenty-third day of June, paid 
for goods purchased the sum of $25,000.00, which was paid in seven 
different pavinents of about 83,500.00 each, at intervals of five 
days between the several payvoicnts, Phat this det ndeunt continued 
ce river laree eid frequent advances 11) aCCOUnNL CUPLTENE to the sid 
Kennedy and Durr, and to mauntaim ther house until the thirteenth 
day of July, 1880, when he became alarmed at the il success 
By of the said business, and 1" fused ch Make further ad Vahices 
and eaused exccutions to be issued as in the said bill of com- 
pieutiit alleged 
And this defendant alleges threat the Whole mount of the said 
S46, 794.00, for which lis said judgement was rendered, was justly 
due anid pavable to iim by the sri IKcnnedy and Durr for his eucl- 
vanees and loans made as aforesaid, and during the time aforesaid. 
That itis not true, as in said Inill of colnplaint alleged, that this 
defendant claims to have made ordinary loans to the above extent 
to the said Kennedy and Durr without security; but this de- 
fendant eee embarked the sum of $51,000.00 in the purchase 
of the said stock of goods, in endeavoring to obtain payment 
of what he had previously lowned thercon, believed that lis 
best chance of ectting his Pwoney from the woods Wats 


loS by taking advantage of their superior knowledge of the busi- 
ness and greater experience; that when this defendant levied 


his execution and issued dus attachment on the thirteenth dav of 
July, 1880, agaist the said stock of goods, the same were equitably 


indebted to him in the whole ammount for which the said execution 


yi osihd 
this de- 
he SUT) 


on the 
mld be 
urawed 
defend- 


tock of 


* 3 
L1ld‘t) the 


ic Morr 
ntiued 
C laree 


1 them 
) iethhy 
his de- 


1) pur- 
mk ened 
ot New 
d Durr, 
re, pard 
; Seven 
of five 
tinued 
he said 
rLoenth 
SUCCCSS 
Valices, 
it COoln- 


1c said 
justly 
his ad- 
reser, 
lat this 
extelht 
Mis de- 
Irchase 
IViniedit 
it lis 
Is Was 
ie bust- 
levied 
day of 
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and attachment were issued, for the said amount repre: ented the pur- 
chase-money thereof, and nearly the whole stock of goods had been 
paid for wit th his money. That the said exccution and attachment 
were issued without any oe or confederation with the said 
Kennedy and Durr; that this defendant eave mstructions to his 
attorney, J. Toward Snaith, ioe to mike the said SCTZULeS, but 
had no communication with his seid attorney, nor with the said 
Kennedy and Durr, as to the manner of proceeding or as to any 

loo) offer for jJudgnie nt: that the said Kennedy and Durr could 
not have made any defence to his action agaist them: that 
after his seizure of the sata eoods the said Clathin & Co.. by proceed- 
Ines had in the SU pe rior court of the CIty anid COUNHLY of San ran- 
CISCO, = leneaied to pre Vel t the seule of the see woods 11) the -part- 
ments or lots by making maar this defendant and the sheriff of 
thie CIty etdie| ‘OUNTILY of San lrancisco the ane Chareec in that behalf 
as the complainants now insist upon: but after a hearme in the 
premises, the application of the said Claflin and Co. was demied, and 
the Sadi Sale Was allowed to PPC ed: threat the re Wponw anid hye fore (he 
sald sale took place other creditors of suid Ray np and Durr en- 
deavored, in two different bills me equity the said s superior court, 
to es the defendant from proceeding upon his sard judgments and 
‘om making thesaid sale, an dmadeinthat behalf substianti: lly 

160 hes cade allegations that the complamants herein insist upon 
thatuponthesaid application full hearing of all hscnthanatilite 

Na tines Was had; and, after examination of t its esd Kennedy and 
hurr and of this defendant,andof the books of the said Kennedy and 
Yuirrand of this defendant, an myunetion was denied, and the said sale 
Waals allows d to proceed : threat by thie Sell }? roceced nes ful L notice ana 
Opportunity was given to alle ‘reditors of the said Ke iene yee Durr 


{oO Ly: present tit the S11 sale ica opener atmtah: 11 spect 


that from the fourteenth day of July, Tssd, till the e 


thr ‘ 1] woods ; 
S cacsth day oft 


August, ISSO), t hae sud. s LOC kK of woods were exposed (>) ) the shelves 
of a large store, mm the niest premament business street in San fran- 
cisco: that this defendant and his attormeys Instructed the sheril of 

the city and county of San Francisce to furnish to any per- 
Lt] SOT) dos Tring ce PUPCTIASC at the said sale Cvery Opportunity lO 


lspect and examine the goods, amd that such romaine ng” 


{4° “| fame tf a as ; ] r 4] wea I. |. 
Wiis So ciforeded: tihat dh making sale of thre sill STOCK Of FLOORS TN 


laree departiicnts or lots, the sheriff of the city and county of San 


raters eae eee oft lis offieral disereti 1Oa), det crmained that 
a sale in the said parecls Was likely LQ bring the ils ohe Sf price, and 
In that behalf this defendant alleges that the said @oods were In a 
store known as the “ Pavilion,” in one of the best locations for retail 
business in San francisco, and which had established a wood rep- 
uftation., and that the vood-wiil of the place and business was a laree 
element of value i the said sale, which could not have been real- 
ized by scattering the aoods Into single lots or parcels. 
XXV. 
And this defendant, further answering specifically to the addi- 


tional pretended facts, Gireumstances, and particulars alleged 
iOS 7 


; yt} GEORGE A. MORRISON ET ALS. VS. JOHN DURE ET ALS 
3% , ] sy io + x ] . : } ae ‘ }) *e?} ' ' N 
lov? Ly Lhe Conipiainants herem to be evidences of thie dhieVatllons 


y . } ; 7 ° ie | ’ 4 ' : ’ ‘ 
of traud in the said billof complamt alleced and pretended, 


doth si 

A. He savs that he, the said defendant, is a capitalist engaged m 
the management of his funds and the investment thereof im enter- 
prises of different kinds, but not principally m the lending of mioney 
but he is not designing, shrewd, or unscrupulous, and has many 
times lent and does loan money without security, and has, on many 

ccasions, surrendered securities to debtors without requiring pay- 
hacen of then debts when he has contidenee 1}) the Integrity oT ahd] 
ity of his CL tors (>) personal tlle ndship for thie Hh) 

B. This detendant has no knowledee or intormation of: the hes 
tation, objection, and delay of the defendants, Kennedy and Durr, 
to produee their books to the committee of creditors as mn said bill 

of complaint mentioned, and this defendant has no knowl- 
cays: Coe or Information in reference to the said books. CXCEP us 
follow | 

I Ist Phe ICU LC] OT the “ad I nnedy anid Dur Was a merchan- 
dise | qdger,an | contamed the accounts of the merchants from whom 
the satd kennedy and Durr purchased their goods, and gave state- 
ments in detail of their accounts with the said merehants: that the 
Sage did hot purport to eontaln AnV account othe than Pye rclian- 

i i ° 
dise aeceounts:; that im the said book the aeeount of this defendant 
appeal With a statement of the several PPOLLISSOL notes OWL bY 
the said Kennedy and Durr to this at fondant thist 1) Udae fiile- 
ment of said account a shght correction appears, which this defend- 


eS . oe Pa ’ ae "7 a 
leves Was nade at the time of entering said 


. oe ee es ; 

fle demes, upon his information and belief, that the said books ot 
, ‘> eas 4 nn , pee urd a 
Kennedy ehidd Puy Presehved Lhe dp ped Pance Of having all bee 


oe ae 4 ‘ ; , el . , , i a = } . . 
writen at one time, or having been purposely smudged and 
+ oe | *y oe } ee , . ae Y 3 ; , eer ce = et 4 
Lt solled, but thi defendant Is utterly ana CNntrelvy IWNOTrant OI 
+ | ]-, .~ repentant ae ek = ; ] e 4 a 
> Lint KEEPIN Or WYIitlhe Of the snid books. Hd Of Tow ane 


, 


when the eVeral Chtries therein Were bade. 


C. The defendant denies, on his information and belief, that ne 
answer could be obtained from the said Kennedy and Durr as to 
where they had produced these books, CXCPT t hac cash book. 

ly. He says that Messrs. Fox and Kellogg, attorneys at law, ap- 
peared for this defendant only in the two suits of Schmidt vs. Ken- 


nedy and Durr and Jacobi os. Kennedy and Durr. and then ap- 


peared for this defendant 1n those “ tits, because this defendant cit 
that time was purchasing, as hereinbefore mentioned, the claims of 


} 
4 1 


Lhe great body of the creditors of Keni dy and Dur that at pulr- 
chased the clams of said Schmidt and Jacobi after lie had gascer- 


tained from Kennedy and Durr and from Messrs. Fox and Kellogg, 

their general attorneys, that the said claims of Schmidt and 

165 Jaeobi were genuine, and that Kennedy and Durr could make 
no valid defence thereto. 3 

I’. Te says that on the twenty-third of June, and notin the month 

of September, 1879, this defendant made over and assigned the said 


store, stock of goods, and fixtures to the defendants. Kennedy and 


(GhOKRGE 


ended, 


ws 


— 


—J 


IPOuLs 


{ 
| 
i 


\ 


% Ge 


Lad pried 


a 


es 


\\ hom 


CPOEd }. 


ny 


(OOS 


—_ 


tween the 


ay 


iS 
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Mea le 


— 
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bles, 


’ 
i 
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LOD means the said defendants were chabled to evade the Tsot- 


state of Cai 


a 


vent laws of the ( 
N. [Te admits that nex Le efend: nt, Joseph Kennedy, isa rey of 
the defendant. Thomas I]. Kennedy. nial e says that thes sald Jose |) i 
Kennedy having a good knowledge of the said) stock of goods, anid 
:) acwe expericnee ina business of that character, was called bv this 
defendant Loa SSISSt hi Lhh 11) thie said busine SS SOOT) after lids purchase 
of the same in August, ISSO, and that he, the said Joseph Kennedy, 
had theretofore been regularly emploved in the said store. 
(9. He demies the alleged composition between the said Kenned, 
aed Jdarr and slants creditors, but avers that he made a settlement 
1) the ereditors of said Kennedy and Durr, not on their behall, 


wit! 
but on his own account, and for his own protection, as herembeterc 


} — ose + } : } 4 ® 1, . , , wae 
stated, anid toy SCCUTLC the satd stock Of Moods Tor the repavinreil 
‘ i . 
} 


_— 3 . . } . } } i Osa i] 
170) therefrom of the advances previousiv made by hin to the 
4 we eB — 
Kennedy and Durr. 
7 ok o. _—e — ee eon, cal toe 
. ile admits thint 3 | POPtLon oF foe fiotes endorsed DY bith ana 


()] the elVvaneces made Dy fila Wasl at the time of the transfer of sara 
ro Ss - Eo ae) ip ee wee : a eee 
“Tore LO Sala Kennedy and Wurr, still UnNpalad: wut he Savs that a 
ereat part of the money so exponder by him fad been repaid, and, 
. ! } Be : 4 ro 

Jieving that the stoe ke « | P’O0OUS then on hand was suflicient. with 

* y * | : : ’ 

eoo0d Mahagement, Lo repay the Whole Of [iis ad Vahnees elbict CNP lial- 


i Wurr were bhrore Compete eeree 


a 
itures, and the said Kennedy an 
himself to manage the said @oods, and having farih me their mtee- 
ritv, and well knowing that he was their only important creditor, 
he made the transfer to them, as hereimbefore stated, 
(). Tle demies that Messrs. Fox and WKelloge are, or were, at any 
time his confidential legal advisers 
. He admits that the sale Ot the Store lhicl stock of voods 
171 was made in six or seven departments or lots; but he aver 
that ample time and opportunity was afforded for many d 
to examine the said departments and 
with such opportunity of examination any person contemplating a 
purchase could safely judge of thi 
safely purchase at the said sale. He denies that the said sale was 
SO arranged by himself or the said hennedy and Durr, or was a 
preur't of any confederation or CONSPlracy to defraud the complainant 
Or any other Persons. 
S. fle admits that the sale of the said store and stock of eood . OF) 
the cleventh day of August, ISSO, was made in seven or cielit 
departments or lots: but he avers that notice of the said sale was 


the goods therem, an 


value of the stock. ; and could 


given of or for a long time, to wit, for twenty-nine days or there- 


abouts. Tle beheves that every business house in San Fran- 
CISCO hevcl actual notice thereof. lie aVers threat biahhy 
172 the creditors of the said Kennedy and Durr, creditors both 
1) san I" Pahie ISCO t Lhd 1 Ne W Y Ok, hie “tactual notice of the siuid 
sale, and took no steps or furnished no means to have a cat: Lou 
made of the said goods. That said) creditors, as well as all the div 


goods merchants of San Francisco, had access to said goods and 


ample opportunity to examine and inspect the same and make 
themselves acquainted with their character and value, and that any 
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prudent business maniight and would have safely purchased a 
wid sale under the cireumstances thereof, and after the opportunity 
thus otyen to examine and daspect the eoods. Efe dentes that the 
id sale was arranged by himself or said Kennedy and Durr, o1 
Wie a part of anv confederation or conspiracy to defraud the com- 
i ‘ A 
potevidaead yoahy other persons 
a; an denies thisat SEhnee the Sa sale a) Aucust leventh. 
lia ISSQ. the said business has been conducted by hing with the said 
Kennedy and Durr. and denies that sard Kennedy and Dur 
rradny appeared and acted as lis agents or purchased goods for the 
Lied Lore OF ¢ honed Chiplovees, or had ()} heave adhiy control of the 
wid store, and denies that he, this defendant, has not appeared per 
onalivoat said store more than when the sard Kennedy ane Durr 
laimied to be the owners thereof: but tha lofendant savs that the 
{] thy ita threat ay halt | a0 iE since thre sud seu ny lheas lied th, Crit 
} } | 
eke ACIUSIVE P Ss TOn] EVOL, VEL TANASE fOr tie Sale LOT 
ind the said kennedy and Durr have not had or appeared to have 
ahiy control OL thiabhavenrell thereo! ()}° aduveihime La) do therewrih 
Li. I | Say thirst ye His HO know ledee. Hnformation. or ay at fas to 
* . 
Whether kennedy and Durr have been cneaved in making arranee- 
michts to procure stor bn Various parts of the State, and he denies 
that they have been eneawed inmakine sueh arrangement 
lid With duis consent or im order that any such sal Liotaled bv 
Lb) thas mda VTemMente OF COMUTPOL OF sa | IK « rdpects siti Dur 
¥. an Genes thrsu he lists receryved Prony the proceeds of seule (>| 
auld CYOOtCS POPE thisin STOO 000.00 over an | above CX Pen SCs nid ptvV- 
ments raed forthe benefit of sard busine . “ne more than SoO0.000.00 
OVE] Unie bya thre sunny Whit Oo lis 1d }! biehit Loud { thi sid 
hennedy and Durr. ancdsavs that helas not vet recerved the anrount 
| Lil ciel trelornine hii 1) a till ad Vea lo Yodit the purchases () 


y .. ] ese r ‘ . ee eS aia re — a7 | 
\\ fle denies t drat es ni the twenty-titth day of March. S79, the 

a . oa ES i . 4 ; . a } “7 
ld STOO. TICTCHNaISse, aha DUSTNESS Were conducted Or the buUst- 


} } ! . ' } . j “en } 
carried ol bV tire defendants, INMCeDneaY ald Durr. ellie 
ther cn plovees 28 7 Had bHeeNH ber barge Lie fifth Ltn ot March. 


43. tO the thirteenth day 
()} July. ISS. the slic lhKCennedy ania Durr. 11) the sta STOre 


. coil 32 1+) ‘ y ° ‘ - } PAY +} i fad) leva . ‘eat yt o7 si iy) t f “q? 
adhd OUSTNCSS, Were aladead OV CPS Cerehadalt, CACE Jot cbs Perellhbelore 


, } i } Ra i. re ae Grd ae Torn 
Ibehtioned ; ahd denies that from the eleventh day of August, ISSO, 
4 } a : : : } at) ss ce 2 ear . } = 
to tite Present tlhe thie Sula sTOre abla I) IsSthiecss bhtVve been, 11) chi 

| ‘ 
1? ! j } ; } ” 4° aie ' bo ani 
respect, controlled or the business thercof carried on by the said 
f ; 
Kennedy and Durr.or with the greater portion of the said emplovees, 
. « 5 ‘ 
Bas 4} eee 22) ak eee ee es eo ae ee ee 
chdhad CleN Tes that Gduring all the sala period of tite the said store Was 

- . oe. , re ee rae Se x [ce f° | 6) a 

COP Th thie whe piahnek or uUhaier the contrvot of the Sabre 


1] 
yy NNNIV of said bill of com- 


| GEORGE A. MORRISON ET ALS. VS. JOHN DURR ET ALS. 
had ne personal 


control or man: 
176 entering the 


igement of rendering or 

said judements, except that he gave instructions 

° to his attorneys to tak the neces ary Steps {qy2" chforcing thre 
respective claim é And thyat He wel] knows thicat I 


the said Kennedy 
and Durr had not any legal defense t! 


3 at he has ne knowledge or information as to the re- 
. . : . = . se : a " 
celpis of Messrs. Fox and Kellogg from the defendants, Kennedy 
: ic e.. ile 
, of goods trom) the 


sud store In payment of their profes 
ional services. 


ssaid Kennedy and Durr were coy 
(*] | i}) ()] concented Hy virtue of thie shel “fl s sare of Augu { 
(*i¢ renth ISSO) 
Lod this defendant denies all and all mann rol “yer can per 
LloOnh a hl Col fe Geracyve W bro Wil I by IS | ry’ said ill (* ‘They wit I} - 
ii hy hilt CHEE Is alll\ thier Trath alse ! vei in (hie Salad 
(o))] miainaints . Lidl Vi Cys OM ult cCohtalhed hnisterial m" Phe 
rée essary for this defendant to make answer unto,and not herem 
uid hereby well and sufliciently answe ok aad Seiineiadl 
aid avolded oe denied, true to thre knowledge Oy belief of this (de- 
| fendant. All which matters and things this defendant ts ready and 
Willing to aver, natnitain, and DrOVe as this honorable court) shall 
direct, and humbly peye to be henee dismissed with his reasonable 
costs and Charees | i this behalf most eT as 9 haenee. 
C. F CDERMOT. 


Subscribed and sworn to betore tic, this ord day of April, [SS2 
JOS. FL. OBEIRNE. 


Cireuil (wort. Dist. ap 


(Comner ‘af f 


EDWARD J. PRINGLE 


ae 
Solicitor 


. ? 
rf (f/ 


a 7 4 J 
for Defendant Mae Derniot. 


(endorsed :) Filed April 5, i882. LS. B. Sawyer, clerk. 


> Ot yr Ode rruding LD) L © Iveaned Ui wv Durr. 
At a stated term, bo Wil, 


Side cauee A. D.. 188 2 of tl 
circuit court of the 


Ph 

Cnited States of America of the ninth qyudicial 

circuit, In and for the district of California, held’ at the court-room 

- the city and county of San Francisco, on Monday, the loth day 

He, spe in the year of ot lone thousand cight hundred and 
els lite two. 


Present: The Honorabl 


a 
— 


) 


i" 
}- 
i 


Y ‘ . ’ 

Lorenzo Sawver, circuit judee. 
7 } ryN T 

A. Morrison et al. vs. T. 


I ENNEDY cf al. 
This cause. heretofore heard Upork | 


Lhe ar MWAUPLYer to the bill oft come 
plaant of the defendants. Kenn ody ’ Dur 
submitted to Ta court for 


irr, herem, and areued and 
consideration and decision. havine 
179 heen duly considered, it Is ordered threat said demurrer be, snd 


GEORGE A. MORRISON ET ALS. VS. JOHN DURR ET ALS. red 
the Sallie hereby IS, overruled, with leave ce sad defendants 
to answer, on the payment of twenty dollars, 


| hereby certify that the foregoing is a full, true, and correct 
copy of an original order made anid entered 11) the above-entitled 
CAUSE. 
Attest my hand and the seal of said circuit court this 4th dav of 
february, vA. D. TSS4 
[SEAL | L. »S. B. SAW YER, Clerk. 
By PF. D. MONCTON, Deputy Clerk 


ISO Complatnants Lereeptions fr) ay te nedaned Mae Dr roots JLnaswey 
A ‘ ‘ 


ln the Cireuit Court of the United States. Ninth Cireuit. and Dyts- 
trict of California. 
(@EORGE WA. Morrison ef als., Compiamants, ) 
vs. \ No. ate o 


THOMAS Il. KENNEDY et als.. Detendants. } 


lixceptions taken by the above-named complainants to the answet 
of defendant, C. If. MaeDermot, for inst 


ihicreney. 
lirst exception, 


lor that the said defendants, C. ff. MacDermot, has not, to the 
best and utmost of his knowledge, remembrance, information, and 
belief, answered and set forth, whether— 

a. Phe defendants, Kennedy & Durr, had in their possession and 
under their control at and before the 5th day of March, A. D.1S79, 
a larger stock of merchandise, which was of the value of $112,000.00 : 

or Whether— 
IN] (), Therm just debts and li-bilities amounted at that time to 
not more than $75,000.00, a small portion of which, not ex- 
ceeding 35,000.00, they owed ‘to then co-defendant, MacDermot : Or 
whether— | 

¢« The said) defendants, Kennedy & Durr, were the intimate 
friends of their co-defendant, MacDermot: or whether— 

/. The said Macl dermot, beng then and now a capitalist, possessed 
of laree wealth, and engaged in the business of lending money 

As in paragraph VIET A of bill of complaint allewed. 


Second excepuon. 


For that the said defendant. C. F. MacDermot. has not. to the best 


and utmost of his knowledee, remembrance, information, and be- 
hef answered and set forth whether— 

a. Any or all of the matters and things averred and contained in 
paragraph VEEL on page- 5, 4, and 5 of said bill of complaint (and 
Which said matters and things, as averred in said paragraph VITI 

of said bill, are nereby specifically made a part of this ex- 

[S200 ception) are true or untrue; or whether— 
4 The said action (No. 22660) was commenced and Prose- 
cuted by saad defendant, Charles I. MacDermot, in collusion with 


et ewanes 


henwndihadeaatingiines anche ne 


[PAR ena mente 


x - 
m= a © 
- ; 
yt GEORGE A. MORRISON ET ALS. VS. JOHN DURR ET ALS 
} } Pd | \ + , se i re | ¢ , 
qdehohnadahtl iN ( C PUI yaad Vy perpectratln@e arr O perpit 
4 i ‘ { ere 
Create hh alas UWpoo) Til}? boil) hoereraatiten Verren 
Bi (4 ae yf ye) 
| | i re. S| ( ii 
' } | } 
Por that t hae bladd (leqe] rif. ( Nlac Dermot hss PpOt. tor thie byes 
: | ‘ : | , 
hich UtMIOst | fils shen Lor PenelDoralie Lifer pyertpor, airpet to 
ly . ] _— {* “— 
let, anSWered and set forth whether 
rixy } } ‘ 
(f bide poe} DuUPpOoOrtine tos 11) wer #6 Wd cobiplaint ef 
i i i 
1 } ‘ | 1 y } } 
L cberenadadnt \ MM |) , tcl Lb RAG ( , tle t { beet Chl 
4 } ] — 
Clulbaistiane out of which the said mnedebt rose: or whet hel 
i ; } | H : | 
‘ i il LAs 8 i ce Gey it} t 1 \ ( if 
t } 
i } Pus Pion 
‘ } 4] } é | a a ] i 
lor that t] SaLidh « bedi \ acDermot, has not, to the best 
Bee hOS~L OF fils Hy Viceelo rch PpphoPearhy ee Porat 
] ) + ¢ 
i ind belief, answered 1) ror Con Vv thre five Out ¢ 
} } } is } { ’ z ry 
which tine Prpaod ye il ree AP TZ Lilt deteneiant <5 Nine] (*] 
} 7 }? ] } } 7 Sey } } hail | SHES ] } 
not, aS AVCFreG TM paragraph Fs Ob Saba DU COM ATNAT, avo 
’ } ’ ) } .} \* ] +} , " ’ ae | — + | , ‘. ‘ | 
OP ShlOW)) thrat the SUT CODesseah tTiereror Was PUIStiV clue Or t Lot 
come due. 
1. } 5 4 
litth lexception 
} >» F } } | 
‘ «) 7 ) ? 4 a ‘ ‘i a ‘ ‘ t 
lor that the said defendant I. MacDermot, has not. to the best 


—— { re ae e oe ; see — 
died UTMOST OF his knowledoe PeMCMIDPAITECe., TDEOVTTETORL. abe by 
: < wt, vel ty ‘ ] 7 + 
lief, answered and set forth whetler— 
; ‘ . > oe f° 4 = | = . lis 7 ‘ si ; 
a. ANY O} all of the matters and thine’s averredi and contaleeh in 


paragraph EX, on page o of said bill of complaint (and white 


! 
sald matters and things, as averred my said paragraph TN of said 
bill, are hereby specifically made a part of this exception), are tru 
or untrue; or whether— 

4 On the 11th day of Maren, A.D. S79, the defendant, Charl 
I. MacDermot, without any consideration, procured a assien 

1S ment to himself of the said clam o1 lemand frome th ld 
Joseph Loschmidt and Godcheaux Bros. & Co.: or whether— 


¢ The said promissory notes ino said action mentioncd, were ae- 
commodation mercantile paper made and delivered by the said Ken- 
nedy & Durr to said Godcheaux Bros. & Co. without any consider- 
ation Whatever; or whether— 

d. The said proniussory notes or accommodation paper were as 
sloned to said Joseph LL. Schmidt by the sar 
Co. without any consideration whatever; or w 

e. ‘Phe said Charles F. MacDermot received { 


( rdchenu Xx Dros (XK 
ether— 


-_ 
et etl 


I assig@hment of the 
sald promissory notes and the claim and the demand specified in 


the complaint Lt) said ACTION WILHOUEL tUny constderation W PRC VOT, 


and with notice that the said notes were given and made without 
any consideration, as averred an said paragraph IN oof sed bill, 
page +), 


Sixth lexception, 


ISS or that the said defendant, ©. Fo MacDermot. has not. to 


GEORGE A. MORRISON ET ALS. VS. JOHN DURR ET ALS. ay) 


Pye the best and utmost of lis knowledee, remembrance, informa- 
tion, and belief, apswer and set forth whether— 

a. Anyor all of the matters and things averred and contained in 

paragraph XN, on pages o and 6 of wen bill of complaint (ane which 


. ud matters and things, as averred in said paragr i X. of saad bill, 
Peis | t at i. ‘ e . 
are hereby speciically made a precy iat this CXC) tion) are true or 
i Pa . : : 


untrue: or whether— 

h, On the 11th day of March, A.D. 1879, the defendant, Charles 
I. Macdermot, without any consideration, procured an assignment 
to himeselfof the sare — or demand from said LL. Jacobi and 
Crodehenurx Dros & e; Pes r whetlhi _—— 

e On the date Jast n vias Messrs. Fox & Kelloge were sub- 
tituted as attorney: for the said L. Jacobi, plamtiff in said) action 

Wn said twellt tv-thire (lis trict Court: or whether— 
host [S65 d. On said 15th day of March, IS79, on motion of Messrs. 
lon, lox and IKellog, attorneys for said bit judgment Was 
i <f rendered and entered in said action : or whether- 
OC] . Phe said promissory notes mn = —— Maint in said action men- 
qe. tioned were accommodation mere paper made and delivered 
Lye- by the said) Nennedy & Durr to said tinct cata Bros. & Co. with- 
out any consideration whatever. 


As averred in said paragraph N of said bil. 


Seventh ne 


fondant, ©. I. MacDermot, has not, to the best 
re and utmost of his knowledge, remembrance, information, and belief, 


| ! 4? } 
ASV Cre (dosti set tortii— 


~~ 
——) 
— 
— 
—) 
—— 
= 
— 


. } 
‘ » # Pw 
| ()} Lidell \ 


is | 
| Concist sely the facts out of which the indebtedness mentioned 

i Pauddit, or either of them, 
arose or shown that the sum confessed therefor in said actions was 


bill of comp! 


li exception. 


- x 
op lor that the said defendant. C. I. MaceDermot, has not, to 
HC: [Sy the best and utmost of his knowledge, remembranec, nforma- 
CLE tion, and belief, answered and set forth whether— 
deop- (1, ANY or all of the maatters sid things averred and contained im 
paragraph N, page 6, of satd bill of complanit (and which said mat- 
ys: ters and things, as averred inv said) paragraph AT of said bill, are 
— hereby specifieatiy made a part of this exception) are true or unitrue ; 
py whether— 
tle b. Vhe said defendants, Kennedy & Durr, represented that their 
| Wh tots] debts Were STO bASOLD1). Including thes sid }) Ie tonded de Tih and 
vo of ssid defendant, Charles I. MeaeDermot, of 831,725 Tow a demanead 
poout of (rodcheaux “a. & Co of 3) elect “aes on which actions had 
bill. heen COT LIE need in the Pheveyyes oof ar scp)! ) bo. Sel undielt ane Ss Jneob) 


as aforesaid, defendant MacDermot being the owner of the alleged 
demands in said) two actions, anda note pretended to fave been 
executed by defendants, Kennely & Durr, to defendant, Joseph 
t. to Kennedy, for the sum: of 87,500.00. or whether— 
S—SS ( 


DS GEORGE A. MORRISON ET ALS. VS. JOHN DURR ET ALS 
14 , te. } } 4 = ro "¢ ‘ 
LSS ¢c. ALL ol ust indebtedness and 3: inengiaipcomsirs tug’ Was 
owing by defendants, Kennedy & Durr, to persons siding 
the State of California, except the sum of about 86,000.00, which 
. ° -* (° . 1? . , . 
, they owed to PCrSOTIS not citizens of Hor restaine Mm suid State, of 
Which the defendants. Kennedy iV Dur ‘owed complainants, Morr 
on, Herriman & Co., the sum of S1464,55,, Messrs. Hl. B. Clathn «& 
(‘o., the sum of 8172,4,, and Messrs. (2.8. Jaffrey & Co., the sum of 
s | HOD G- 


As averred im said paragraph XI of said bill 


ee OA a ENDO 


a aaa inied 


lor that the said defendant. (. Ff. MacDermot, has not, to the best 


’ | } 9 } : ee See 
, ‘ y . _7 Peay yyrt y : . . >) Pei, te , ‘ ‘ . } i ' ' 
and utmost of fils Know leaoee, remenoprahnee, formation, ana | ba 


answered and set forth whether— 


' Any or all f the matt ane thiyes prod nad ce Ls oc] 1}) 
(fT, , & i Ol the matlvers ana tThInes averred ana Con in i 
i 


f paragrapl ti ATT, on page 6 of said bill of Complamant (and which 
i . . ‘ . 7 . 
| suid matters and things, as averred mn said paragraph NIT of 
i 1< - } ee ae the = & oe } pe _- il 
Reds, Siidd bill are LLC VreDY Spechicaily ee raned a part ol this exception ), 


are true or untrue: or whether— 

6 On the 2oth dav of Marceh, 1S79, the property of defendants 
Kennedy & Durr, so attached, as in paragraph VITT, IX. and X of 
) OT) ie sold My Matthew Nuun ? 
then sherit} of thie & ity anid COUNTS ot Sein) fe per ay ISCO. OF Wwhether— 

As said sale the defendant, Charles I. MacDermot, became th: 


i } ] al ad Re 
LIIS bil] mecntwohned., WaS tevilead 


» . . . ! a 7 z 
pur haser of said property ol defendants. Kennedy & Durr. under 
- al — “_ ' ee ce ; : 
and by virtue of the Ei nts owned by him, as mentioned in 


\ 
‘aphs a cll} 1d | tliis bill: ()]}° whether— 
he sitle ot sald ihe rly by shia sheriil Cot) the date first 11) 


; this paragraph mentioned, the said sheriff, acting under the direc 


on of the defendants, Kennedy & Durr, : ek the defendant, Charie 
I’. MacDermot, sold the said) pr perty ny such manner and 
, 190 insuch pareels and lots that the said stock of goods, fixtures, 
etc.could not and did not sell for their market value, or to 


the § 9reatest advantage : or whether— 
€. {% he total value of the Propervy ot defendants, hennedy WV Durr, 
in said stores on Market street, levied upon by sail sheriffand sold 


vas carried on, mine aries : MaeDermott carried on said busine 
avowedly in his own be alf butin truth and fact for the benefit of 
said Kennedy & Durr se himself, as averred in said paragraph 


XMIT of said bill. 
a oi | 
Penth [exception. 


For that the said defendant, (. If. MacDermott, has not, to the 
best and utmost of his k weer ee a remembranee, information, and 
belief, answered and set forth whether— 

a. Any or all of the matters and things averred and con- 
19] tained im paragraph NTI, on pages 6 and 7 of said bill of 
complaint (aad which said matters and things, as averred 3 


, as alOres id was SIL2.000.00 whethe: 
f. Thencetorth, eet <i Whole of the time. that said) business 


ingrid, © 


nts, 
; (" 
;. <a 
i} 
" 

y—— 
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sad yp: Wragraph NITED of said bill, are hereby specifically made a preurt 
of tlyis exception), ar true or untrue: or whether ; 

b. “The said sonmpenatinn was effected with divers of their creditors. 
to Whom said Kennedy & Durr owed in the agereeate the sum of 
SOHOULSOS oy’) 5 Or whether— 

The total QnOu| oft Money pavable 11) those 1X. ning weal ne 
months, as aforesaid, for which the defendant, Charles I Mac Der- 
mot, became hable WV reason of said endorsement, was S30.404- 
or Whether— 

f. Af] the ¢ reciitors Of std efe} hdan rts, Kennedy ay Durr. CXceDpt 
defendants Charles fy MacDermot and Joseph Kennedy, and ¢ red- 
Itors not citizens of the State of California, accepted sat peal 


tion, as averred in said paragraph NIL of said bill 


ie 


) 


[2 eleventh exception 


. } P- 7 % ee ‘ % Y + 
lor that the said detendant. C. Fo MaceDermot. has not. to the best 


< 
+} 2) 1} 7) i { i | les i } mole at} { | 
adhd UWttmost Of fl Howread@we, PCMIeHIOPANCE, TOPMIaATION, hhc pbe- 
1 Y ‘37 L\" ‘ } ] t {" tf url } ‘ 
ler, ANSWeredd aha set Torti, Whetirer— 
: , 
a. Any or all of the matters and thins 


CT's es averred an L « NSO te 
of sald bill of complamyt ‘aan hich s ld 
matters and things, as averred in said paragraph NIV of said. | 

are dy reby specifically bhicacle a pra of this exceptron), 


W 


~ 
— 
— 
— 
—. 
—s 
ns 
— 
— 
sd 


vo a ae —/ 7 } ay 1] . ' 
the {Oth dav of September, IS79. the defendant. Charles F. Mae Der- 
* eS } 4] ; Ee ] oe J a d , ] } } } } 
hiot, conaductea, thre snicd DLISTTICSs, 80 pretended to De PUPCHaSseG yy 
MeCTS nnd It) the usual WiaVv anid ut thre Solliie place cls 
if | } | ae { — ] . cistcuee +1 " ’ ly 
Mt fhelh) DCE) theretorore Carried ol Ulder the mediate mee 
] 
i 


193 avement ane « ‘ol of the said defendants, Kenne y& Dun 


e On, to wit-the 19th of Aueust, IS79, the said detendant, Thomas 
Kennedy, which det the ave of <ul Charles I Mac Der- 


aS) i pa } ee. om Be Re Manan : {" : ; 
not, Wilharew from gaa Rei i ipa met mienev Sul- 
ne . oT Jy i; Tae } Pe se AE a oe — -— ' a 
Cie tii tor elise erro 1th Tua all the labliltles of + lefendants. NELLY 


& Durr, owing outside of the State of California, and while acting a 


oe a 
Lit I aeent ob deen dsint Vin e Dermot Welt to the CItV of New York, 
pata pameeaeee suid otha Creditors ot defendants. Kennedy © Du 4q il)- 


the denoaiuds of colplaimants \Ior risoll, iam t <.. 
Messrs. HL. B. Claflin & Co. and Messrs. E S. Jaffrey & Co.: or 


+ } } : - — ] ; i : 

ters ahlidd thihes averred aha cohntamMecd mM 
] : ry ; , 

complaint, from and including thi 


ane ote hy) } , i” yo} 66d, } " , 
,toand mecludineg the word ~ iouses, 


: 1} " 
df. Ary Or ail Of the tal 


¥ 
i 


ne 45. pave 7. (and which said matters and things so 

BE averred as aforesaid, are hereby specifically made a part of 
this exception), are true or untrue; o1 whether— 

The sid mercantile houses Ot Ie. ». Jalfrey aN ('o.. LH. 13. (‘latin 

W& Co... and Morrison. mig & Co. were and are now POSSCSS | 

of large Caf}, it “i nicl 1} flue hee aloe on anid thet ‘onfter euhiel 

until the 13th da y of July, ISSO, the defendants, Kennedy & Durr, 


(1 


Sati tot 


| 
| 


siariprervennchageppepeceencsuapetnenenetienmtipesnmmmenaimanennemnennneeneneenenenen SS 
SSeestnd-demeenesdgemanhtheineaetadtie ated 


“oe -@e* > m—_weee ~——eSe Pi ere owe wo ~ @& ap én moe & ecor- © @ wh eo" ~P@wse > hs Se As CEE Aa OS eRe OPER SY 


ay wnN Te Oe Noe er Oe 
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boueht large stocks of goods from comiplatnants, ad said merehants 
in the city, county, and State of New Yerk, upen usual terms of 
mereantile credit, which said goods were sold and delivered to said 
defendants, Kennedy & Durr, by complainants and sald other mer- 
Chants solely upon the faith of the representations aforesaid Or 
whether— 
f, The money necessary to pay sald debts in fullas first mn this 
paragraph mentioned was given and furnished the defendant, Phones 
[H. Kennedy. in collusion with defendants, Durr, MacDermot, 
19h ana Joseph [I]. Ix ¢ nnedy, hy defendant, Charles Ie MaeDer- 
mot, as averred ma §$ NV of sage bill. 


Twelfth ie¢xception, 


lor that the said defendant, C.F. MacDermot, has not, to the best 
and utmost of his knowledec, remembrance, miformiation and beltet, 
answered ane set forth whether— ¢ 

a. On, to wit, the Toth day of September, 1579, the said defendant, 
Charles Ff. MacDermet, made an assignment of all the said stock of 
voods, fixtures, book accounts, good will, etc..of the stores on Market 
street to defendants, Kennedy & Durr, all of the value of SI1P2.006 
and that said assignment was imade without any consideration : or 
Whether— 

4. Vhereatter and until the 13th dey of July, ISSO, the saad busi 
ness was conducted by the said 


4 


defendants, Kennedy & Durr, at the 
Sal lle lace cls If his] heen theretefore Carried OlL i Of whether— 


Said defendants, Kennedy & Purr, during sarl time bought 
larec awhiounts of Ln Is in New York Upon credit {rola Con. 


195 Hiainatnts and the said other merchants, and also purebaised 
goods from meerchants im the State of California, all of which 


were sold at sated stores on Market street aforesaid: or whether— 

¢. After the said pretended assignment, and during the time 
aforesaid, the defendant, Mince Dermot also purehascd woods In hisown 
name from merchants in the State of California, which said goods 
so purchased by the defendant MacDerimot were placed in and 
commingled with the other stock of goods them in said stores, and 
sold at retail with the same: or whether— 

c. | 


? 


‘rom the date of sid pretended asstvnment, until on, to wit, thre 
said 13th day of July, 1580, the defendants, Kennedy & Durr, delivered 
daily to defendant, Charles I, MacDerimior, the Prealer peur of the 
receipts of the sitles from siuid SLOTPCS, nicl procured Money 
LOT from said defendant MacDermot to meet their bills as they 
fell due. | 
As averred in paragraph AV, Ohh Padocs 7 and S, of said bill of 
complaint. 
Thirteenth lexception. 


or that the said defendant, C. FL MacDermot, has not. to the best 
and utmost of his knowleage, remembrance, information, and belief, 
answered and sct forth whethcer— 

a. On the 13th day of July, 1880, the said defendants, Kennedy 
& Durr, were indebted to your orators in the sums of money, as in 
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paragraphs V, VI, and VIT of this bill mentiones, for goods sold 
delivered =e insti for the PUPposes of beme retatled cul the seutcl 
stores on Market strect, in paragraph VIE! of this bill mentioned, 
and la ie: VT 1}. Clattin a e.. Messrs I. . Jaffrey W Co.. anid 
other merchants doiig business in the Stat of New York, in sums 

amounting, in the avereeate, to sont $70,000.00 - hkewise 
Ls for woods sold) and delivered said defendants, Kennedy & 
Durr, for the purpose of kg ing retailed at said stores on Mar- 
b Stree’, 1) pred nleraph ¥ [! 1 s tyill Piet fol rod , OF whether— 


ket 
The entire mount of ‘ecg ones wes deurred by said de- 


fondants, Kennedy & Durr, to said 
Chants by means of the fraudulen i igapie, So made by defend- 
hi ~ I] of 1 lis idl hel- 


comphunants anid Sid other hyer- 


ant, Phhomas HTH. kennedy, as mm paragray 
tioned, all of which said indebtedness still remains due, owine, and 
Wlisatistied 


‘. ’ . . 
Fourteenth Exception. 


4 } t ‘X 2 y ’ 
For that the sard defendant. C. fo MaceDerniot, has not. to the best 
{ { : } ont Bachan . il ' f , } i, 
Lbbdd UbLPIOSE OF Tf) KNOW LCD POPILOCTIEID PELL Hforiatl adhd Delle, 
Breer tr’ } | T { 4” + } ) 
cLids Vy 4 + 4 if] eh Simen Wilt th ai 
} 3 { ] , or ! ; 
OW CADV or cdi Ob thre matters anid thay cVe «| cllic ontiiled ae 
a 4 y 2 T : ] ae ’ ) 1 — 
aren eral \ \ I | (o}) bel a > (> thai Dili of {) Peodetdbait | head WHillCib Salida 
} ee. : : } 2 ’ Y } 1 
rival ahd things, as averred in said paragraph NVITT, are hereby 
| } ¢ ? ] ' ) *} ‘ , 
} Cliesuiive tiaede a pret] tlils x ( Chuial ) el l’e lle OF UlTPUE 
M99 0 oor whether— 
T> . . oer ? > 29 ! ? ’ + —s 
A Between the 27th dav of Jun wl the 153th day of July. 
7 ae a j - +7 ° , . } J j v oe . ae | Vi? ¥ 
POoU, ahd prion to the Issuanee of the execution Hi paragraph Xv 4 LT] 
] } 17 ° 7 1 ’ Rg : » “ 
 €})Is bopad ye ferred too, Cine esta qdefenadalts, IMCHHeaY NY Purr, were 
- “pie are ' eee, ee eee aN: a eo a ke | oe 
indebted! to several persous ated firms du the State of California. ; 
a a ae < “ht \. ot usin Oy Pe as - 
Pliage De hae lit this bill mention Ca aba Hcg so Maeve, bh) PUrsu- 
1) ‘oporatian hero! 
LEN CC yt tae Pau lute Tit collusion adhliadl COMPerCPALION TereL DELON anid 
tale eas =" 1] ! ] AP 
MeCredHiaitler alleged, ana With the lhitent of ji venting the assets of 
| ; ee Nee Rios , ee ; oe P ] ee ae 
the said) kennedy & Durr be lie ‘sean Ubyect CoO The provistols of 
i See = ee ' } Ra : 
the desolvent taws, for the time bet mr hh foree Wh the State of ©; l}- 
ig : a } oe : 4 ry oma adit —— aero - : 
bora. ANC COIN Tito thie aude Ol all assl Shey, click WIth tiie Ih- 


tention of retaimine complete and entire contro! thereof, and cieat- 


rt defrauding these complatiants and other creditors of the 

muedy & Durr, hercinaiter more particularly mentioned, 

ought up and purchased all the outstanding  clatmis 

200 avalust sald Kennedy & Durr that could be obtained and pata 
1) hill, eaeoel as heremafter mentioned, all the creditors of 

d Ikvenne-v & Durr residing in the State of California, Whether 

ire doinands were actually due or not, or were uted or undis- 


( 
j 


a , 
uited : Oo Whiet ther— 


C. The sitid dete nadants bere SO) biel bted, bought uly) and A a 
hil cil all the () utstandine chadi wvallst sii OLE HLV UrT 
that could be obtaimed, and paid in full, except as eisai i hien- 
tioned, all the creditors of sar ix nnedyv & Durr restd ine in the 
State oF Californie, and lid Liv pL four of the principal ere itor of 


} j } Ee . wae, ee oe Se Be PO ee 
thie satel Werte Ly cLhiedl Yur’ reside in said State of 4 aiifornia, 
is » yar} ] , 
it; -or Whetier— 


Whose demands were the largest Ta anroun 


rms 


1 ts etna st 


aaa erate enki ne recat een a 


—— 


ee ce So wee we ms ot Go we eS np ww oH SH Hew 1+ Oo -@O@rvicg 


- 


ese <«nve*oe@ @ 


+f at — ~e-- ww @ 


he a a oP 


~~. ~< - «6 


~—wepgme + « 


ws . @ 


iin Lo te 


— 
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d. All the moneys uscd and expended by the said defendants on 
satisfving the said claims were advance- and furnished by 
POT the i fondant, Charles FL MacDermot, out of the money 
recerved ly hit from sales cll seid STOPES, 
All as averred in paragraph NVIP of said bull of complamt. 


Fifteenth lexception, 


lor threat thie std defendant. CS. I VMaeDermot, hia Shot, to thre Lycos 
and utmost of his knowledge, remembrance, information, and be 
lich answered and set forth, whether— 

a. On and before the 13th dav of July, 1880, by means of the 
fraudulent represcntations made, as aforesaid, by defendant Thomas 
Il. Kennedy to complainants and said other merchants in the State 

New York, the defendants, Kennedy & Durr, had) procured the 
sale of, and delivered to them at said stores, of a large. stock of dry 
KOods, anrountin vo 11) nn With the book accounts, fixtures, wood- 
= etc... of _ stores, to S150,000.00. 

As rred L paragVray 1 AV A of sard bill of complal Hit 


Sixteenth lexc ption 


2():? fay threat the siiiel defendant. Ls I Vac Dermot bets hot, to 


‘ . 4+ : 1 a a ’ ] ’ } > e : 'y +? 
the best anid Utliost of fis knowledoe, PeMCHLOPANCE, TIOTr- 


} } y* ° } } ° } } ] 
Hieation. ana beled. dnaswerec ana set forth whretiier— 
ris —— ° ? } } 
a 4 aX Sala avcuron Wels COTE agi thi Prose cuted by thie Saled ale 
i° 1 ‘ ; } 
fondant, Charles F. MacDermot, in pursuance of the fraudulent col- 


| : 1 * , ‘ : 4 : . Ve . 
LuSTIOn alia eontfede ral t10)}) by LWeel) thie , defendants. Kennedy ray Ure 
and the said MacDermot: or whether— 


bh. On the loth day at July, aus aforesaid, mn the action aforesaid, 
by the AllLoOrHneys, Viessrs. [fox |W | IN clloge, the said Kennedy WX 
Durr, filed a paper purporting to be a verified answer to said com- 
plait of said Charles I’. MacDermot, in which they admitted @ener 
ally each and CVery alicgatlon In the sare complaint, and offered 


llow judgement to be taken oallst them for the said) sum of 
S46, 794.00: or whether— 
Thereafter, on the day aforesald, without any further 
O35 appearance, pleadings, or proceedings on the part of said 
Kennedy & Durr, judgment was rendered and entered therein 
in favor of said Charles I. MacDermot, and agaist the said Ken- 
nedy & Durr, for the sum of S46,794.00, interest thereon, and for 
COSTS. 


As averred in paragraph AIX of said bill of complaint. 


Seventeenth fexception. 


* 


For that the said defendant, C. i MacDermot. has not. to the best 


] . } 1° ° 
and utmost of his knowledge, remembrance, Information. and belief. 


answered and set forth or stated con dscly the facts : ind CIPCUMstances 
Ou of which the indebtedness tn paragraph NON of said bill of com- 
D ‘ unit mientioned APOSe, OFT SELON 1) Peat thie Sur) caudal therefor 
was Justly due. 


Lycos 
Tbe 


the 


(OoTLEiS 


dry 


rood- 


lt. to 


hioTr- 
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Eighteenth Exo ption. 


For that the said defendant, C.F. en has not. to the 
host anid Wtiost of his knowledee, Veriy riloran ei information, ania 
belief, answered and set forth whether— 
J) | (f, Whe sad sheruf, actine under the direction of the sid 
defendants, Chartes I. MacDerniot and Kennedy & Durr, 
sold the said personal property mn — lots and parcels that it failed 
to command a market price and seld to the least advantage, as here- 
inafter more particularly mentioned: er whether— 
4. When the last-mentioned purchase einen Was made by said 
defendant, MaeDermot, and thenceforth durine the whole of the 
time that said business was carried on “< said MaeDermot, there 
Was and is a secret understanding and aerecmenht between said 
MacDermot and Kennedy & Durr, whereby said Charles I. MacDer- 
mot carried on said business avowedly in his own behalf, but in 
truth and taet for the benefit of said Kennedy & Durr and himself 
or whether— 
e. During all of said time thesaid defendant, Charles F. - 
POS Dermot. wasand is now holding the mterest of said * eae X 
Pure: in) Srl property anid business Msecret trust for His suid 
co-defendants. 


As In) paragraph XX of said bil] Of complaint averred., 
Nineteenth exception. 


for that the said defendant, Charles I. MacDermot . has hot, to 
the best Huis! Utriost of lis ky mwled a remenibrance. info rhik: itlon. 
and belief, answered and set forth whether— 

a. On the oth day Of July, ISSO, the defendants, Kennedy WY 
Durr. executed tl Writhhe 14) det hdant, Joseph Kennedy, ‘1 brother 
of said Thomas TH. Nennedy, impecunious and an employee of said 
Kennedy & Durr, purporting to be an assignment of all the book 
aecounts made (>) contracted by lithe rent customers before suid date 
af said stores to the value of SS,000.00; or whether— 

Hh. Afterwards, from said 15th dav of July to the said 1th day 

oft August, ISS). the said Joseph Kennedy Wills engaged in 
WARIS (>I Lleet ting, anid clic collect. the Yreater pearl of sruid hook ic- 


Counts ostensibly 


for himself, but i truth and tact for the 
benefit of his co-detendants : or whether— 

The pretended consideration for said) book accounts was the 
note for $7,900 mentioned in paragraph NP of this bill; or whether— 
d. The said note was wholly without consideration, and made by 
defendants Kennedy & Durr, and aceepted, if at all, by the said 
Joseph Kennedy, in pursuance of the said feaiaheste nt collusion and 
confederation of said defendants, Kennedy & Burro and Charles I 
Mac Dermot. 

As averred in paragraph NNTP of said bill of complaint. 


} 


Twentret! 1 xception., 


kor that the said defendant, C. lf MacDermot, has not. to the best 


strap st ee 


iesetcioetnat 
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itinost of his knowledeoe. remembrance, formation, 
let, 

- Sn th adlayv of Aue ISSO, vinta 
nt tine sated clefendant. Chardes bf. Me perm 


(*¢)])} tin 


Said no 
~ Hyount at 
eDern Pot, hot ONCE 


senna In paragraph 


Pwenty-second [exception 


ae a, ee » oo ; ys 
en ‘ancset saben — VInc Dermot. nas not. 
UtnOSst ledore, retenibralice., PAPOrha: 


a, Pe 
Pea ail 


A 


all Cova 


ny or all of the matters and things averred 
og ene AAY ANE, AAIV, AAA, AAAL AAAI, 
XN @.O.4 15 3 | tore ~ - ye . {>} esta yal ov (+ 1) 5 


} l, 

i ' 
a4 pie 
A 


suid matters 
ZA)?) sisi? hap 
exception oo 
ane ‘ fon dants, Ke nedy Ww Purr, Were Indebted to 
cfendant, ( "eee I. MacDermot, in the sum of S46,79-4.00, 
Salles see borer age Ino a- action (Ne, U5) mention ned in 
paragraph NIX of this Dill, or in any sum at all, 7 a com. 
paratively small amount, on account of money ler wae lated out, 
menide |. hot exceeding SOOO, or On any aapaned ‘ul all. 
In paragraph NAVEL, on page 11 of said Lill of com- 
plait: or whether— 
e The judgment aforesaid, obtained by the defendant, Charles IF 
MacDermiot, as in paragraphs eight cand Maton of this hillallewedd. 
i his favor, and against defendants, Kennedy & Durr, and the 


judgements aforesaid of Joseph LL. Schmidt (No. T7491) vs. Kennedy & 


Durr, and L. Jacobi (No. 7798) v. Kennedy & Durr, mentioned 
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I PaPaova s—~TN and X of 


and coliusive 


. wee es and each oft therm 


: ] 
dab hits 


docsyor at anv 
repre Lata Pron Sard Kennedy & 
endant, Cha 
] 
ari preg 


S155 OOO Or 

enone paragriphs PN and N of this bill mi 

oe ot] 
Puy to thr 


( 


aQyive pol tion 
etitlous rndel { - 


‘t)- 

wee btedness wh; itever du from 
| therein, or ther 

PHOT. 


ph XXX. age 12 of said 


bill of com- 


exception 


defendant, Charle * Macdermot, has not, to 

Utmost of his eo, remembrance, Information, 
lef, answered a set forth whether— 

I fore t the =i things averred and contamed 

PAAATIL . page 12 of said bill of complaint 

as averred mn said diet ce fe 8 


} 
t 
i 


! ie oe 
SpeclicaLls nude a 


Pwentv-fourth foxception. 
: a 


leh) I. ia rmiot, has not. 
Is knowledeoe, remembrance, information, 
et forth whe aber r— 

» wit, 

rody & Durr, 

business a 


said cle- 
Ir eredt- 
California. 


ItVvV Cents 


casts 


averred 
Chiv-l itt 


sald defendant, (. If. Maedermot, has mot, to 
utmost of his knowledge, remembrane 
rie sg wiceaae e ae P whether 
L WKe ‘Vl rod aa Vl produad cod tO such comiittee LWO ledgers 
anid cl i ie ra hes book: of accounts ¢ or whether— 


ledgers, the accounts of the persons indebted to said 


itor 


‘ 


i 
; 


v recounts of thy persons to whom 
vud Kennedy & Durr were indebted, but did not show the account 
“C.F. Maederniot; or whe chia rr 
The accounts in the ledger last referred to were written therem 
it LV oP that is to Say, the account of one firm or Person OC- 
¥y Upled— Ly two pales, the sceount of the next three or four and the 
account of the next one. as the case mieht be; but there were no 
blank Pages Intervene, and all the accounts, with the exception oft 
Q__SS7 
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one, that of E. H. Jones & Co., were written in black ink 

213) That one was written wholly and entirely in purple ink. A 

close. examination of the books suggested t hat the entries had 

i been made at one sitting, and not from time to time or from day 
to day, as the alleged transactions took place; or whether— 

€. ini pesos tab scented a similar appearance, and ce amore 


portion of the leaves of the book when closed presented a 11 iformily 
clean appearance. The book was only half written up, and in such 
COses it rarely, if ePYyer. Occurs threat this uniform ct ppearanee of ¢ lean- 
ness 1s presented | On thre CONLVALPY, the portion written in trom 
me to time is ensily distinguishable and somewhat soiled. The 
eaves of thie books Were cll ak sh, and ap pe Le «| to have heen burt 
little turned OVer OF used. The Out 1de of the book presented thr 


, } } a ; —_ 
Appearance Ol having Hee purposely SUPPLE and soiled : 1 


f. On the sit nage of the ledger mentioned in subdivision 


214 two of this paragns uh aj) peared na list of the Habilities of said 

Kennedy & hae. ans the was the first mention in the said 
books of the indebtedness of said Charles IF. MaeDermot. An ex- 
amination of this entry showed that the amount set opposite s Lid 


MacDermot’s name had been erased, and the amount then standing 


against it written over the erasure; or whether— 

y. Vhe said Kennedy & Durr were questioned as to where they 
had procured these books, but ne other answer could be obtained 
from them, than that they had purchased the eash-book at auction. 

As averred in particulars Band ©, paragraph XXXIV, of page 
I>, of said bill of complami4t 

Twenty-sixth lexception. 

lor that the said defendant, C. F. MacDermot, has not, to the best 
and utmost of his knowleda Cc, remembrance, Information, and be- 
lef, answered and set forth whet er— 

a. On the 6th day of epre IS79, Messrs. Fox & melloge, 

215 appeared as attorneys for said ser & Durr, im the su 
of Charles T°) MacDermot vs. Kennedy & Durr, (No. 236560). 
as In paragraph VITT of “3 bill menuoned, and on the tith day of 


March, 1879, appeare “lan behal por suid MaeDermot, for the plein 
tiffs in the a agiticdit does L. Schmidt vs. Kennedy & Durr, (No 
7791), and L. cet on: Aetimcdy & beast oe ee ee 
[IX and X of this bill mentioned, and on the 14th day of July, 1850, 


appeared in behalf of the i ienduda tee & Durr, in the suit 
agaist them by defendant MacDermot, (No. 1685), as in paragraph 
XIX of this bill mentioned; or whether— 

4H. wach of which said appearance whether, for said MacDermot, 
or said Kennedy & Durr was followed by an immediate judgement 
against said Kennedy & Durr. 

As averred in particular Fo of paragraph XXXIV, on page 153, of 
sald bill of complaint. 


Twenty-sixth Exception. 
Kor that the said defendant, C. F. MaeDermot. las not. to 
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doutmiost of his knowledge, remembrance, imtor- 
belret, auswered and set forth whether— 
After the transfer Of the sid Store to sili d Kennedy W Durr. 11) 


) 
i 
hiatioh. aud 


s me PO; r, s7, thie bhook-keeper In charee of thre hooks anid cash 
aft satd stores on Market street was an emplovee of defendant Mac- 


Dermot, and had charge of the office for the purpose of taking and 
delivering, and he did deliver, all the cash received to defendant 
Mac Dermot. 

As averred in parttcular T of paragraph NXAXNIV, on page 14, of 


ee : : 
. ‘ > a | ‘ > . +f 
Salat bill of complaint 


rt. ™ . 
Pwentyv-seventh lexception. 


lor that the id Chat redernit, be AYE Dermot. has hot, to the best 

and utinost of his knowledge, rememorance, information, and belie, 
answered and t forth whether— 

a. After the transfer ef said store by defendant, Charles I. Mae- 

Dermot, tod: fendants, Kennedy & Durr, in the month of Sep- 

2h tember, IST, the said Charles lf. MaceDermot purchased im ht 

COW) Precdrde oOocs Tor rel i1 iil iid placed them 11) sald STOreS O11 


ss under the charge of said detend- 
ants, Kennedy & Durr, trom the firm of Rosenbaum & Co., of San 
! unknown to 
Is OWh Name from other 
persons and firms in the CItV anid COUNLY of San Francisco, for 

ha id store on Market streets for-sale with 


| : } , tae . fi ; oe . 
Other Moods IW) said Store: Oo} Whether— 


iy i = ) 4 ee en ] a . 
lranersco. the date and amount of SUCH DUPChHaASe DeEINYE 
A 


| 


; ard 
vour orators, and also purchased (WOON PP 


—~ 
om 
gf 
Ae 
— 
— 


placed them 1 


4 } ¥ i* a oe | , . +7 . | os | : . é ¥ 
MH After the sard transfer of said Property and said stores to Ken- 
— } ; . } 1+) i ‘ - : | ’ 
ptember, S79, and before the 15th of July, ISSO, 


ee a, “le ay ae 7 oe “oe ee eee, ee en 
tire sid INCLIILCdYV A ur bhhportedd rareeiy Trot New York quantl- 
‘ i . 


{les OF GUPV VOOUS OL Credit, ana rpetade large purchases of dry 
+) 1 ] — . } . ‘ — Ww 5 ees ? Al fe SS é b S : %e) 
Zid evoods from merchants mi the eitv and county of San Fran- 


cisco, on a credit, to the amount of S90 000.00 or thereabouts, 
after mentioned, vet the said Chartes I MeDermot, who is 
buUuSINeSs Pryeddd, Is allewed by defendants, Kennedy WX Durr, 
to have advanced to them moneys, without any security whatever, 
and on Opel book account, to the amount of 846,79-4.00 or there- 
about. to recover which sed amount the auction referred LO 11) praPan 
ph NEN of this bill was commenced. 

All as averrred in particulars J and L, of paragraph ANAATY 


Of said biti of complaint, 


as heren 
; eorypeprotie 
am Crees 


Twenty-crghth lexception. 


lor that the said defendant, ©. Fk. MacDermot, has not to | the best 

and utmost of his knowledge, remembrance, information, and be- 
lief, answered and set forth whether— 

W. Between the tirst day of June and the thirteenth day of July 

ISSO, neither the said) Kennedy & Durr, nor either of 

219 them, had any money, or means of raising the necessary 

noney, except from defendant MacDermot, or from sales of 

sald stock of goods, to pay off and satisfy ali debts and demands 


Le — 


ee #@+e- 
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agaist them in the State of Calttornia except four, Whose denial 
were largest in amount, by which means defendants were snabled 
to evade the insolvent laws of the State of California, as hereraln 
fore stated, and the debts of said Kennedy & Durr discharged by 
them during that time exceeded thetr receipts from sales to an 
amount excecding $5,000.00 > or whether— 

by, Dy Which means defendants were enabled to evade the Hsol- 
vent laws of the State of ( “wlifornia as hereinbefore stated. 

As in particular * My" po aph NNNTV, on page Ld, of said-bil] 


of colmplaimt averred, 


Twentyv-ninth lexception 


lor that the said defendant, CL be. MacDerniot, has not, to the best 
and utmost of his knowledge, niece ine Information, and be- 
het, cLIIS Wi red ena Sqr] feort dy Wiether— 
yea y Up orl the Composition between the sard Ienmedy & Durrand 
their mercantile creditors in the State ol California herembe- 
fore 1 ferred to the defendant. Charle Neve dD hot, Who 
business man, favored the agg eid ar ven ed the paper of 
sald defendants, Kennedy & Di . given on sald composition to an 
amount of more than & $30,000.00, wiih he the said MacDermot. 1 
then the ostensible and pretended purchaser of all the propert 
said Kennedy & Durr, and of each of ~— hot exempt from, exe 


Cutlon or forced sale, ana when the said . 59 nile WY Durr bier no 


visible Pleahis ot ever PaVIbe the Sala von panics adhyv prey Ol it. 
, { ye ; | tial ; a7 , ] er : a pete es : 7 : : 
except Trom the said stock Of Qoods and fixtures mh sald stores on 
' ! ° T . - ; } ye , ; 
Market street, of which defendant MacPermot was then the pre 
tended OWher 
, 22? ae ‘ ‘ 29 . 2 ee } > ~ y y 
As averred in particular *O,” of paragraph XXNIV\ 
221 Paoe 14 of sad byt] { complaint 


Chirtieth aa aoe 

lor that the said defendant, (. Fo MaeDermrot. has not, to the best 
and utmost of his knowledee, remembrance ifonmnatt aes behie, 
answered and set forth whetler— 

Messrs. Fox & Kellogg, who appearcd both for and against said 
Kennedy WN Durr 11) the aActIOns, 1) particular i oe thi PaPa- 
eraph mentioned, are and were at all tinres in this bill mentioned 
the i maton advisers of said defendant, Charles FL MaeDe rinot, 

As n particular ee. of paragraph NAAATV on pave l-foof said 


hill of ane averted, 


Thirty-first Exception. 


lor that the said iialiiaia Cob. MacDermot, has not, to the best 

and utmost of his knowledge, remembrance, information. and belier. 
answered and set forth whether— 

a. Thesale of the said — and stock rl sen on Market street, 

onthe: 2th day of March, 1S7! by thesaids shery ee ee 

as herembetore allege d. Was made as follows, towit: The stores 

222. of said Kennedy & Durr, in which the said stab then was, 
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for the purpose of such sale were divided into stx or seven de- 

mirtinent ane each of sad depart nehts we rearbit rar-ly dceelared LO 

hea Cpl Lit lot anal etch of sard let Cohsisted off he stoe Ik 1) trade 
Which happened to be am sach department, and these lots were sold 
ane bids therefor recerved on the same by the said shertHf for each 
(departinecnt m bul lonidleg Prides ClYeuy PSbaheces 1] business Prhetlh, 
ppp i AY hysred Pile privat at i) ‘real. (>] peculial knowledge of the 
contents of the sever al departments, ‘oun | dave emnteligently purchased 
an nd SELLA The ( hawacter of sud ieek of ary woods, Or ahy lara 
tock of dry woods was, and as, such that unless an inventory 
or catalogue of the same is made, shown _ in detail the measure- 
vents of the articles offered, none unacquainted with the y partientag 
stoek could sifely Nenana ot it ot agone hho hus Wess Tad 
225 Wwitheut such cataloewuc or special information could safely 
attempt to purchase atun auction sale untess he could obtain 
| 

he pn DOCrTY ALA HLUPC WHicr a CUursory eXsmnbation nileht show 

tor ts evid ntly betow its real value: or whether— 

/) Phi | thy chidd ce nicl Stock Of GV Goods On Market 
street on the Tith dav of Aueust, ISSO. by the said sberith under the 
writcef execution dierembefore mentioned, was made as follows, to 
wit: The steres of the said Kennedy & Durr, in which said property 
thi re WH Li] tlie DUPpose Of sueh SELL Were divided into SCVel OF 
Goht ceparthicnts, aned cach of sid departments were arbitrarily 

i } e 
doe! ths | to Ly 4 het clit LY bch) of su ly [ets consisted) of the tock 
trade which happencd to be in such departmient, and these lots were 
Old aiid bids for recerved on the sanre in bulk. Uneer these ¢n- 

CUhustances, and as mentioned im particular Roof this para- 
24 repli, de business tian, Ubtess fie had somie private, spectral, 
: aes. culiar kiewl lo of the contents of tle ral lots 
ould dia (tempted to purchase at said sale. “Phat the said sitle 
Was so arranged by defendants, MaeDPermiot and Nhennedy & Durr, 
isapeertoof the confederation and couspiracy to defraud your ora- 
tors heremiatter allewed 
As Mh pul mulaps RAS of paragraph AAA VY, On paves I ane 
booof said bill of commplamit averred 
TPhirtv-sece) Lit L exce) LON. 
bo] thisit {bye lel ar lehlddahit, 4 I* \ cl Povo, leis not, to the best 
nd utinest of his knowledge, remenimbrance, information, and belief, 
adlis\V red ‘Lbiel SO] forth wl eth _— 
Since the said sale on the Pith day of Aue t, ISSO, hy which «de- 
{ hielsaty Vac De Prides became the purchaser of 21d ageless he clams, 
the said: business has beea conducted by said) MacDermot with the 
defendants, Nennedy & Durr, who agai app pint and acted 
yw AE s lis awerts, pur Hasing @oods for said store in the name of 
r helmeiad MacDe PeLLO ‘chyagine cmiplovees, eid LPeCTLON. ally 
bisuye tl}; ( oak Control tilled Dhan rORICIU of tha sired OPCS 
As it particulal Le pclreds retpoly A NNIV. on prarere 15 of said 
bill of Hplain verred 


ee ee. ee Hcy Seer so 


er: '*e + ef we eae mw 


owGh Ot 
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Th Inty-t i) ird Sect LOL). 


For that the said defendant, C.F. MacDermot, lias not, to the best 
and utmost of his knowledge, remembrance, lhiforn: ition. slid Ly lied 
answered and set — ee ae 

(f, rom the Ith «| oft Mareh, IST. the sald stores, merchian 
dise, and business on MI ee treet aforesaid were under the nomii- 


nal control of defendant “roe aaa hut,in fact, actually conducted, 
ind the business thereof carried ll, by 1 he said defendants, Kennedy 
& Durr, and their employees, as it had been before the oth day of 
March, 1879: or whether— 
4h, rom and after said day in September, 1879, to the 15th 
226 day of July, 1SS0. the stores id { he business thereof was 
ntrolled, both OSLCTIS aay anal act ally, bv defendants, NKen- 
nedy & Durr, aided by sud defendant vi i@Dermot, with a 
portion of the same e niploy ees: or Whether— 
from the lith day of A: 


ucust, ISSO, to the present trie. the 
sai idi [Ores ane busless levy hee) , CONMUCTea homes: lly OY te iid 


it? ‘ 


] ti te c= , ; } - 1] ye Pee } a ere 
meTohndanht MacDermot. but i fact actuaily conducted and the bus 
ae ee : Bee Pa - aYr | , 

mess carried on by defendants, tWennedy & Durroand with a Credle 


° —— j ] 
Portion Ol tie Same CIPLOVeEeS | or wneter— 
27 ; a: °. ee sa era eee ae Pe eee 
d. During all Lilie said perlods Ot tile said stores Were conducted 


in the same manner and at the same place and under the control of 
the same parties, with little or no Change Ot emplovecs, and the 
money received from the sales at said store were almost daily de 

livered to said MacDermot, and payment of necessary expenses aid 


eee ’ > FF ° , 4 pe RT . : } 
partial pavinent of thie Indebtedness of said firma were hiad 


227) —Ooby:s him: = through his agents and employees out of said 
MONEYS. 
All as in particular Woof paragraph AXATYV, on page 15 of said 


hill of athe aint av erred. 
Thirty-fourth Exception. 


For that the said defenda ae bee VMacpPermot. byed. not. to thre 
best and utmost of his knowle Lon J remembrance, 1 
belief, answered and set forth whether— 

The said yu dy rment in the actions of Charles EF. MaeDe Tmiot ws 
Kennedy & Durr (No. 22660). in paragraph VITE of this bill men- 
tioned, and oi Joseph L. Schmiidt es. Nc phedy & Durr, in paragraph 


‘ * } 
formation. ane 


— 


X of this bil] mentioned 7 La. J: col )] ke nmnedy WN Durr | No. 
é fiao »), L pra Pag raph XxX of this | 1) i aietabiad i, hic of | ‘harles I. Mac- 


Derenot US, Kennedy & Durr (No. 1695), in paragraph NIX of this 
bill mentioned, were, and each of them was, rendered and entered 
within tel davs after the coblmencement of said actions lye- 
228 fore the time fer answering in them and in each of them or 
in either of them had ex pired, anid whil HO judgement by 
default could be poi 11} them or any one of Siena al ho state- 


] 
i 
? 
if 


? 


ment, answer, or alter to allow 71 ulement Was tnade or filed th then 

OV 1 any one of them set ify ing partic Hit iV the faets out of which 
] ° } } ’ } F 

the inde btedne SS arose, Or CON fosstne pred roularly thy pretended in- 


debter any CSS i) the complaints a sala cl hots alleged. 


GEORGE A. MORRISON ET ALS. VS. JOIN DURR ET ALS. fa 


Asn particular X of paragraph ANATV, on page 15, of said bill 

naman one 
Thirty-fifth Exception. 

For that the satd defendant, C. Fo MaeDermot, has not, to the 
best and utmost of lis knowledge, remembrance, information, and 
behef, answered and set forth whether— 

On the loth of the same month, by therrattorneys, Messrs, 
229 Fox & Kelloge, defendants, Kennedy & Durr, tiled their ad- 
nrission of the indebtedness in the complamt im oe action 
mentioned, and On, to Wit, thie Pth dav of the Same mont} thre sad 
attorneys recelvea from def haauhits, Kennedy NX Durr, aad from 
the said SEOLrECS Of] NI. irket “treet, 1) the il lworegale tO the value ft not 
Joss than S1,S00 in payment of services rendered and then to be ren 
dered to their saic respective © hents. 
Asm pein cular “ Y” of paragraph AAAIV, On PatOes lo and 16, 


of sard bill of complaint averred, 
Thirtyvesixth Exeeption 
PHIPtV-stIXth fmxeeptu1on. 


For that the said defendant. Cc. Fk. MaeDey riot. lias not.to the best 
and utm 


ANSWePre 


stot his know lode, remembrance, Information, and belief, 
} ? te , . 
and set forth whether— 
a. ! ] r > fay . " ace \ " ‘ ie dali ive ‘ 
a. The amounts claimed by them (VOUP OFrators) respectively, as 


hore 111] efore sllee@ed Wh paragraphs \. 6d l. ancl \ I | OF this hyill le- 
ferred to, with interest amd costs thereon are now due, owing, and 
Wholly unpaid; or whether— 


? 
; 


o. By reason of the presented sale or the stock of dry goods, 
250 store-fixtures, etc., on Market strect,on the Ist day of August, 

ISSO, by virtue of the said judgment in favor of defendant, 
( ‘harles I. Mac Dermot, there Is ho possibility ot VOUr Orators col- 
lecting said judgements in their favor and against said defendants, 
Kennedy & Durr; or whether— 

C. Nether of the seid defendants, Kennedy X Durr, Oy either of 
then, have eq ulLred any visible assets or Properly ot any deserip- 
tion whatever 

Atlas in paragraph ANAYV, on page 16, of said bill of complaint 
averred, 

a 


Phirty-seventh Pexception. 


for that the said defendant, C. I. MaeDermot, has not, to the best 
ie ee 28 is Rho ee ee 
answered and set forth whether— 
The sud defendant, ©. I inagpeiasti sk lead notice of all OP ally of 
frei ids perpe Crate . Upon COMP lainants hy lass co-defendants 
cremn, or any one of them, 


Phirty-cighth exception. 


For that the said defendant, C. Ie) MaeDermot, hath not 
251 9 sworn to or verified his said answer, as required by the rules 
and practice of this court. 


(i GEORGE A. MORRISON ET AIS. VS. JOHN DURR ET ALS 


In all or some of which braid’ culan thre ud answer of the sai 
defendant, Chart I. Mae Deornrot. ts, as the do c@omrplam fs nres 
vised, aperfect, insufficient, and evasive, and ought to be amended 
ind the said complainants therefore except thereto, and prav tha 
Cite aid ete Lida nt, Charte: I" Mave b rmot, mav put.im «a ] icLycr rudy 

, 4 
better answer to the said bill of complaint. upon such term rh 
i A 
conditions as to this hon. court may seen qust and equitalt 
CHAS. W. BRYANT 
Nolicite, byt f AL rervidts 
KOLIN PL TIUMPTREYS | 
Cf Counsel for Complainaiue 

(Iundorsed :) Filed April 22, 1882. L. S. B. Sawye lerk, by JJ 
P.O’ Bete, deputy eler| 
2 2 NC] ry ott ly TAL F ay j 
ln the Circuit Court of the United States, Ninth Cireuit, Distri 


ty oor J ] 
Pros. HW. Kexxepy ef als... Defendant 
' ¥ Y 1 } | 
Plie separate answer of John Du efondanhnt., to the bith of Greopre. 
1. Morri oe ee ee 
Aa. ALOTTISON Ci (@0S., COMM MALTTATGS 
ry] | £ ] | . oe } { Lh eo ! ee hae ae 
111 Che fondant. John Durr. now ahd at ali time nereaiter savilis 
— a ca ti ares fe Mg 1] 1 . oe ans = {' et ] 1} 
dhidi LeSCPVTNS Unto himselt adil bDenCHE aNd adVantave OF ANYV ana ali 
+ 5 } — }. - } 
CANCCPULOT Which can or may be taken to the many errors, uncet 
. ” @ ’ . ° . . . } ° . a, 1) , 
ee +) 2 . . fet } ° ’ ‘ , } 4 \ 4 ‘+ , ? 
bLaihtyes, aha IMipertectlons eContarhed nh the snid boil! | Lic COT} 
i 1) +) 7 { ‘ " + | } t 1 } ! } 1 { { | } 
bviedl tidi i‘ I cll} \\ ] Lidé Cae (Jj it) () 1}} (‘fh hic] (iCal er l’| Berea kg 
i A 
aa in rig ' ‘ei z 
this defendant ww ndvised are ppaterra ety! Voeoeepprry tar tying te 
i i Le ,ichlit , f4%8 4 & : ea { Phicti ict ciait¢ Hecessa yy iQ] BREE s ah 2 
bake answer unto, apswerre, saith 
~) » 
; | 
¥ 1} : 
fle admits that the dications of those }) ragraphs of conuplar 
pe 1} 
i . in te 1] ' cy S72 | Rte 
lit cdd) bill whieh are numbered I. TE. TEE IV. Vo Vio and VU 


] 

i 
/ : rs% , rmx - Pe , ‘ a . ( } } “ ‘ ; ie ' 1] ° 
(One, Pwo, Three, Four, Five, Six, and Seven). whieh oalleeation 


3? ’ ; : *y? } } | 4 | ‘ 
are hereby referred to and made a part thercol, are true 


lle Lads threat ae ana before the oft 
Pendants, Kennedy & Purr. were. and tad Doh. doo cw iree Died 


cantile business tn the city and county of San Francisco cht} 


+ t] 
+) i | 
| ‘ » i 


le ' P ‘ ‘ sie . = r ] is # . , } t 
cir stores on Market strect a large stock of merchandise: but 


] ' —" er , ee ee ? a } } } 

denies that the value of said @oods was one hundred and twelve 
thousand (112.000) dollars. and that 4] —— oe Bree re 
LLIOtis.g had { and 6 } ) (16) belys, clic that mele Just (Letts ella blevborditle: (>t 


said firm of INennedy & Durr aniounted on said day to not more 
than seventy-eight thousand (78,000) dollars: and denies that a 
| tion of said deol eT Se 1 ( 

Sali Portion Of Sale (debts, not excecedime hve those (. > C0000) ) 


a 


GEORGE A. MORRISON ET ALS. VS. JOHN DURR. ET ALS. 


a 
~ 


dollars, Was owed to defendant Mae Dermot. But this de- 
254 fendant savs that the true value of the xoods then im said 

SLOTCS will Upper from subsequent ax arts of this Answer and 
the true amount of the indebtedness to MacDermot: and that the 
it] the said firm amounted, 


7 


mndred and fifty thousand 


— 


total amount of the debts : 
on sald oth day of March, 
(150,000) dollars, or thereabouts: 


| } 5 + } - ol : 7 Nie } 
lie denies that the defendant MaeDermot is ant ans Puy lous man, 
a ad ; | ee, ae - re , © ie te 
Or that, as lee iT) paragraph VII A of connph Li] hants’ biti. ay 


] ail 4} 4° ‘ mee . ¢ 4 1 = a . ’ : . ’ 'e 
formed with Ulle GPE TORUS, loornedly \ Pan then Or. Al alli Lille 


} . ? ] ] ¥ } < } < : — 

} # yr, } ) ‘ va ‘ | ? ’ ’ 7 } j 
Lie TYaAUaUICHt ahd Corlusiyv: (esto TL Tn Sala sda hy charged ()] 
P > Losey ee ae — , : eT ae Se : Hy | re | 
cuIi\ PPal dara edit Pore \\ pats Oey # ()] cll) \ design (yt peeueaas Lhe (>] ( og 

ne } 1; se 2 eB { + | — ¢ 7? ae es {° — H $5 323} . {° }* 1.’ : > 
Iraulaine anv of tive ae CFCCGIVOIS Qi seicl nmrm, or of preventing oO 
‘ P i ‘ 

] eawrtie th) > > se. » 4 7 7 ae 3???) — 4} 5 £% 1] v - »)} 4° + | ‘ ate : -+ } 
{j¢ kav ie PIETER, US cll \ CFi GULP, FEE Ger COLLECTION OF Tie) Just FL te 
} ] ? } ’ ) | } } } ' , yt . £" } a ) ie 
bhlel Mis {)4 {)] CUP EEeN tild \ call \ () I 1 Bs } oe \ {>} ct (| INOCTITICALY c\ 


} 4) ae ‘ . A 7 ¢) 4 ] 5 4 
ere clad}riits thieit On tne ot day (>] March. 13/49. Lia defendant 


? : } ess ’ ee 
MacDermot conmnenced an action aeninst the defendants. Nennedy 
, 4 ees al on ] 2 a . ° 
AnG s7rr. »y recover Trom them t}y mmounts of the rOU?] PrOMLISSOPY 
? : | } ee } ; . 
Notes TM pal rraphi \ Se eee eg rei bill ceserrbed nnied caused 
co, 5 Se? SN 4), ‘rae a ay eRe Cea 
Liiec Whole sto NK OL POOCS OF the sald | nnedyv & Wurryin ther stores 
Market eg oe | | | : 
())) larket street. to be levied upon. attached. and taken 1 ee eee s- 
: + {4 , atl syye ] 1, , 
sion of the sheriff as im said paragraph VITI charged, subject to 
} 3 . 7 . | : ; , | } 
the six previous attachments m said Paragrapyas de bed but dv 


at said action was brought by defendant MaeDermot in col- 
lusion With Kennedy & Durr, or either of them. or to aid in perpe- 


tratine any fraucs UWpark aby ole Whatsoever: ~ SaAVS threat SC FY ICC 
of process was regularly made upon defendants mp satd action. 

lie admits thist on the 6th day a March, 1879, the 
256 defendants, Kennedy & Durr, did, as charged i said) para- 


raph VETT, tile an answer to the said complaint of defend- 

eibit Mae Dermot, 11 Which they ad hot pil 
ticularly, all the allegations of said complaint, and by which 
reulnist cat aid threat 
CUpOn on the Oth day of March 1 

favor of det ndant MacDermo . ania agullst the sid Kennedy WV 


‘* . y > | ] ’ , - 
Durr. forthe sum ()] thirtv-one thous +39 na seven fiundred and twentyv- 


~ 


} 
nitted vonerally, and 
by 


they consented that tudement be entered 2 


mdoement was cntere 


+. 


toe 7 2 {O17 =< ~ 45 1} } 4 rt oo ] 4 } ; E 4 — } 
nve 4°. (sl, {29735 ) dollars but this defendant denies that. thr 
- ae ) | 5 ] , ‘ ; , “ = F o en . 
SLi jademe it Was rendered or entered for anv greater rate ol 


sian than seven (7) per cent per annum; and he denies that the 
said answer of def nants, Kennedy & Durr, was by them filed in 
collusion with defendant MacDermot, or to aid in the perpetration 
of any fraud whatsoceve 
And this dete ied furtheravers that the judgment entered 
Ve as aforesaid im consequence of said answer Was for asum »whie hh 
Was justly due to tl race shape MacDermot by defendants, 
Kennedy & Durr, as will more fully appear from other parts of this 
auswer, and CSPI lally from vacua NATV hereot. 


~ 4 


bE). 55 / 
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He admits that on the fifth day of March. 1879. Joseph a 
v . . Ry ae ‘ ste 

dan action against the defendants, Kennedy & Durr, and 


Lti hi ( maplanit in) said aetion claimed thre StUltii ot thirty-one 
thousand five hundred and cighty-two 732, (391,5827'°2,) dollars upon 
and with the allegations in that behalf set forth in paragraph IA 
of complainants’ bill: that a writ of attachment was issued in said 
ction and levied upon all the property of defendants, Kennedy & 
Durr. as in said paragraph IX set forth, the said attachment being 
the first in order of priority of the att hinents a@ainst the said 
ne ( I'l 

en admits that on the Lith dav oO] Mareh the delenaant 
Zo Vici Del Ot procured tO hhaign olf ct} assignment of the said 

aim of Jos. L. Schmidt fie admits, upon fils information 
and behef. that Messrs. Fox and Kellove were substituted as at- 
torneys tor the said Jos. Ss Schmidt. and admits thant Nii ? Lj ht 1.” 


1 £1 : a ae one cert. 5 cue er . a ae 
ford tiied a notice of LLIS pope arance lh sald action as attorney ior « 


; ] - a 
fendants, Kennedy & Durr, and an offer to allow judgement 
? 


ntered therein against said defendants, Kennedy & Durr, for. t 
n of thirty-one thousand five hundred and_= eighty-two 75% 


1} 7 

aii 

21 FR) 3 Bt Bic ean | teas eee oe MH. “ 
[31 DSZ vw, dollars, the SUr) demanded Ih SAG COMplalht, and that 
ude mnNent Was accordingly entered for said sum agaist the said 


‘)} ’ 
Vr “as , , = ' 7) » } 
Kennedy WN Durr. and in favor of sald Schmidt. on the fitteenth 


lav of March; 1879, but he denies that the said) promissory notes 
mentioned in the complaint of said Schmidt were aecommodation 
paper, or were made and delivered to the said Godchcaux Bros. & 

Co., and hy them to the said Schmidt, without consideration, 


Zoe or with notice that thev were accommodation paper , but 
ays that the suid hotes Were OlVen by the said Kennedy AN 
Durr in consideration of @oods sold and delivered to them by the 
sald Godehcaux Bros. & Co.; and he avers, upon information and 
| let, that “ald hnotes were by the said (rodcheaux Bros. AY (oO. us- 
sroned LO the aid J Os. Ly. Schmidt for re valuable consideration 
And he denies, upon information and behef, that defendant Mac- 


} } } a } 
Dermot procured the assignment to him of the said notes, and. of 
} 


he Claim of the said Jos [Ly echimnidt, without anv consideration, 1 
Ty ee oe ae eRe a ee eee aR ae | oe 
Vitik Hotice that the said notes were OMIOMALV B@Iven Without Con- 


Waeration, Hut avers, Upon has MIOVMALION clic 
ee } 7 } )  ; - > ‘ ’ : | ‘ 4] *6)} : . ; } > } 
sald defendant MaeDermot purchased the same in good faith, and 


try) aliaalyl On Aapett nel ‘ : . - oe 
fora Valuable consideration, and that the sum tor which yudoment 


. ak ° : } i’ } 4 Bs i . . 
Was entered in said action against the defendants, Kennedy & Durr, 


Was ho greater than was yustiy Lure Upon Salad Promissory 
~) 14) 4 ae eS > 7 i = i > ‘ 4h); 
Z24iY notes, as will more fully appeal Prom subseq uc Nt parts o1 Liiis 


adbswer 


idmits that on the 5th day of Mareh, 1879, L. Jaeobi com- 
menced an action against the defendants, Kennedy & Durr, and in 
his complaint moosaid action claimed the sum of fifteen thousand 
mdred and SIXtv-seven (15.567 .00) dollars. Upon and With 


’ ‘ ] ‘ +4 . *) ) 14 f > - ‘ : 
le abe eatvions that behalf set forth in paragraph N of complain- 


aiainslaastia MORATSON ALS. Vs. JOHN DURR ET ALS 
ants’ bill: that a writ of attachment was tssued in said action and 
levied upon all the property of defendants, Kennedy & Durr, as in 
ad paragraph \ area forth, cl 1d; sileg~es—the SaDLe being thie second 
in order of priority of the a attachments against the said prop- 
erty. 

He admiuts that on the 11th day of March, 1879, the defendant 
MacDermot procured to himself an assionment of the said claim 
‘ONT Wve sald Jacobi, and that Messrs. Fox & Kelloge were substi- 

tuted as attorneys for the said Jacobi 
24] lie admits that Mr. FE. HL. Rixtord filed a notice on said 
l1th day of March of his appearance in said action as attor- 
wey for a & Durr, and an offer to allow judgement to be 
i tered this Te dOalhst said defe Mian Kennedy AN Durr Pi oe 
“in of fifteen pee lsaill thre hundred anid SIXtv-seven (15.567.00) 
dollars, and threat judgment Was. On the Poth dav of Mareh. IS74. 
tered tor said SUTh in) favo) { the said Jacob and aoninst defend- 
ants Kennedy & Purr. 

He demies that the PPrOTHISSOPY Totes mentioned im the complaint 
of the said) Jacobr were accommodation paper, and were made and 
delivered ce thie sad (rodcheaux 13} ‘os. W& Co. and »\ the tO the 
sald Jeaeoky with rut eonsideration anid. upon his information a ia 
beled, dent threat thie sald assignment of sald ‘adm LO de ndant 
Vince Dermot Was procured Wi ithout consideration. (oT with notice 


| 


that the said notes had been made without consideration, 
2-42 \nd he AVCTS threat the seid notes Were ma de ana Le livered 

by aid Nene dy Durr in consideration of woods ~old and 
(if bvered Lo thi 1k) by thes id (rode! “eCaUN Dros. W Co 

And, upon information end behetf, he avers that the said notes 
Were assiened ly thie sd Crodcheaux Pros Ww Co. o thre snd Jacob. 
uniel threat thie Soll hi and the claim of th 1c said asian Were by him 
issioned {() thre defendant Vac Dermot toy valuable rusidera tion, 
and with no notice that thev were accommodation precip) or that 
thev had been originally given without consideration. 

And this defendant avers that the sum for which hidement Wiis 
entered in said action against Kennedy & Durr was sidaaig ia thian 
Was Justly duc upon said notes, as will more fuily appear from: sub- 

auent parts of this answer 

V4. 
He admits that the allegations of paragraph AI of com- 
2450 plaimants’ bull (which said allegations are hereby referred to 
aie ria cl prec e hereof) are true, eX pting tha allecation 11) 
aud paragraph contamed, that all (>i aid iIndebtedne Wiis OWlnY to 
persons residing in the State of California, except the sum of about 
~s thou aud (Oy CHO) ) dollars: lic as tO suid allea: ition, heavers thrit 
lt is not true, and that not more than about 85,000 was owe to 
DCrsSONsS Not 1 ding In said State of California 
VI. 
[le adniits that « he 2oth dav of March, 1879, all the property 


; 

; 

| aL GEORGE A. MORRISON ET ALS. Vs. JOHN DUR EP ALS, 

“ of defendants, Kennedy & Durr, and of the individual menibers of. 

said firm, net exe hi pot from executlon. Wis levied Upon ad sold hy 
of San Francisco, 


Mathew Nu han, then sheriff of the city and county 


’ . oe. } . i) . . ; 
Wider ¥ t"] ts of execution to bind Issued Tl Lite seid “actions of Joseph 


f Ui 
LL. Schinidt vs. Kennedy & Durr and L. Jacobi vs. Kennedy & Durr, 
s 


Lu. § 
; aha threat at sath _ defendant Vac De Prot heeame the PUPe ne ier of 
' aid property, nd that the amount bid by Viac Dermot horefos 
Wal forty-four thousand seven hundred ic sixty-three ry 0 
244 14,763.91) dollars, and that the sheriff returned the said 
bg Writs of exec 46 with the respective credits mentioned im 
paragraph AIT of coniplainants’ bill 
Lf lenies that at ead ale the said sheriff, acting | nder the diree- 
: f1O) { defendants, Kennedy & Durrvand of defendant MacDernmiot. 
aid property im such manner and in such l mareeis that the 
: 1 tock of coods, &e., could not or did not sell fer ther market 
week to the greatest ady Lita er 
He de that the total value of the property of Kennedy & 
Durr, levied upon and sold as aforesaid, was one hundred and 
twelve thousand (112.000) dollars. and avers that the value thereof 
Was not more ai in fiftv thousand (50,000) dollars if sold for cash 
sd a auction. cl] threat thi Seid Q rods, if sola cit VC trril ander fivoralyle 

aap ae bcLLiCes gees during the Course of several Seasons of retal! 
‘ rade, would have sold for ninety thousand (V0,000) er or there- 
: abouts. And this wrekcew int denies that after the ‘hase aforesaid 
® of sald stock by defendant MacDermot, ae “dhenosiaetls the 
; 245 said hee ceed carried on said business in fact for the benefit 


Kennedy & Durr, or for the benefit of Kennedy & Durr 
, * If 

and himself, 

VIL 
' - 
. 

; Ile denies that ()}) the 2 Tth day of March. Si. defendants, Ken: 
‘ nedy ran Durr. efleeted il COMLPOSITIOL with thre qr Cre “<ditors ( loing I) LTS] 
ness In California for the sum of fifty (50) cents On the dollar, pavy- 


: able as alleged Ih paragraph NTT] of coliplatmants’ bill, or pavable 
In pord Wahhner at all, or for ayy sul Whiatsoever, (yy ~ sitlel COM - 
position Was cffected with creditors to whom Kennedy & Durr owed 
: in the aggregate the sum of sixty thousand eight vA and croht 
} ['o (GO,5059°0'G ) dollars, or ly the — oft anv notes of Kken- 
: nedy & Durr endorsed by de fendant MacDermot, or that there was 


any total amount of thirty thousand boas hundred and four 7%°%, 
(S0,404 7°95) dollars, or any other sum due on such notes, or that all 
the ereditors of seid Kennedy WN Durr, except defendants, MacDer- 

mot and Jos. Kennedy, and creditors not citizens of the State 
246 oft ( ‘alifornia, ACCE pted sed CONLPOSs It1ON. 

But this defendant avers. upon his information and belief, 
that (1) the day last mentioned, the at fendant Mac Dermot ic ()1)} 
his own account make a purchase and scitlement of the claims of 

rtamn of the creditors of Kennedy & Durr, as will more fully 
appear by subsequent parts of this answer. 
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° were the owners of the stock of MWOOdS, STOLE, bxtures, WC., On Market 


. . ° 3 . 

treet, mentioned in paragraph VIEL of complainants bill, | 
Lind this defendant denies that any of the representations of the 
’ said) Phos. TH. Kennedy, charged in paragraph NEV of com- 
D Mnants’ bill were made in collusion anid confederation with this (iC 
; fendant, or with his aid and consent, or to aid in perpetrating any 
frauds whatsoever upon any person. And, on his mformation anid 
behef, denies that the said representations were made in collusion 
with, or with the knowledee of, defendant MacDermot, and denies 
! that the money necessary to pally the debts im full, as first Ih sitid 
paragraph APV of complainants’ bill mentioned Wis given Or fur: 
nished the defendant, Thos. HH. Kennedy in collusion with def nad- 
ants, Durr, MaceDermot, and Joseph PL. Kennedy, or any of them, or 
: was furnished by defendant MacDermot, or was to ald mn perpe- 
trating any fraud Oy frauds Whatsoever Upon the COMP Lan 
2) ahits, OF Upot anv one 

; . Xr. 

[fe admits that defendant MacDermot made an assstenment to 
defendants, Kennedy & Durr, of all the said stock of goods, fixtures, 
: hooks aCCOULES, eooud-Wwill, WC... of the Sella StOVCS OF] Market SECC 
but deni that said a slenment Wal niade on the POth day of Sep 
tennber, ISTO. and saves that thr ume Was made on the 25d day O] 
1 June, 1S7) | | 

[le denies that the said stock of @oods were, at the time of said 
assignment, of the value of Si12,000, or of any greater value than 
forty thousand (40,000) dollars, if sold) tor cash at auction, OP SeVv- 
; enty thousand (70,000) dollars, or thereabouts, if sold at retard under 
. most favorable circumstances: and he denies that said assignment 
was made without any consideration, or was made by defendant 
MacDermot im collusion with defendants, NMennedy & Durr, or to aid 
° F + . 

I perpetrating, or to perpetrate any frauds upon complamants, or 
‘ Upon any one. | | 
He admits that after said assignment and until the 15th 
; 25] dav of July, 1880, the said business was conducted by Ken- 
, nedy Ay Durr aut the same place tts heretofore, and threat during 
: such time defendants, Kennedy & Durr, bought large amounts of 
goods in New York and in California, from complainants and from 


others. which were sold at said stores. 
Ile denies that after said assignment defendant MacDermot pur- 
chased woods in his own name from merchants in the State of Cx! 


4} 
«il 


~~ —~e 


ifornia, and that goods so purchased by him werecommineled with 
the other 2o0ds in said stores and sold at retail with the Sabre, 

Ile admits that from the time of said assi@hmcnt and until the 
15th day of July, 1580, the defendants, Kennedy & Durr, delivered 
: daily to defendant MacDermot the mreater prarnt of the net receipts 

of the sales from said stores, and procured from said defendant Mae: 
§ Dermot, when necessary, money to mect their bills as they fell due: 
: but denies that defendant MacDermot exercised over the affairs of 
said stores the same control as before said 


trol whatsoever. 


oe mee ww OWA wes 


assignment, or wiv Con 


GEORGE A. MORRISON ET ALS. VS. JOHN DURR ET ALS vs) 


fle adiits that on the 13th day Ot July, LSSQ, thr defendants. 


Kennedy W i were Indebted to persons in New York, as in paira- 
oraph 2 Ly 1 ; tity) adnan =’ Hy] ] alle@ed - but he dentes threat the 
aid ie riety amounted to seventy thousand (70.000) dollars. or 
tO any evreater sum thin oye i toe vht thousand (58,000) dollars. And 
he denies, upon his bel it the entire amount of said indeb 


{¢ 
iq iss Or ARV psy yt a LW saS meyprread yy Prryere. FIG ft + } , Paes ty ik }) 
Hess, Ol] cll \ Part ricye ye Webs EAE GEE J {j ' \ ritalin Ul uli irauetulelhit 

} 


repre SOCTITATIONS allegwed it) prabPagr api) UNITE O] complainants brit to 
‘ ‘ A 

| oF a Ras ,* Pee 4 i i) nies Ses ro ] : 

have been made by defendant. Thos. El. Kennedy. Ahad he acithits 


ge io: oa nia . 1 ’ . : 
7 ’ ‘ +6 1 »? f ?)} Tare, Ct? Es r*, PRE?) n ity ‘) ’ | I. ’ 
OP THOSt Ot lad indebtedness Scilli relhnalhlis arte und eeeeereen 


¥ } } ‘ ’ . " = ' a a ah fay ) . 
[le denies that. as charevea = in Para rape _* i! of Cotmpinlhants 


ints, Kennedy & Durr, did, between the 27th day of 

June and the 15th ~~: yt July arn or prior to the issuance of thr 
execution in paragraph AVI Il of said bill referred to, or at any 
time, buy up ne purchase ‘all the outstanding claims against 

pees sald Kennedy & Durr that could be obtained. _ wen i} 
full, — as tn sud paragraph alleeed, all of the er editors 


of § said Kennes IVd Durr residing in the State of ( 
istied the hote to Daniel Viever, lusq., 1}) said 


} p 
bey previ Or Scitls 
: : a aoe 7 
Peta Taf yf) Dypeqyt ronedt. And denies threat they PLE or satisfied Lie 


‘ i. ‘ ‘ Pe ; | 
other 48 to Greenebaum & Co.. in said paragrap yh referred to. And 
} : ] | | , ‘ ; ‘ a } 
denies that they did any of these thines with any of eae fraudu- 


lent intent and purpose i said) paragraph chara, that with 
: 4 ~ hee . — 7 . F } orn - . > a 
uch intent they did not pay four of the prmetpal creditors resid- 
. ; : Y : a ‘ ’ + | } . - 
‘ie iil sid State of C: ili form) whose demands Were UL lareest iT) 


smount. nd denies that ith such intent, or for anv fraudulent 
purpose whatever, they paid the disputed claim: of Schweitzer, 
Sachs a oe 11) sac ie, pt referred to. And denies threat 
any Monev OF monevVsS Were U anid expended by de feria hts, 
Kennedy NX Durr. cs 11) alk. nisecual chareed, whieh they 
had reeeived from defendant MacDerimot, or that they received 


} . . . . ? ’ 
from fil ahve monevs Wi puisuance of any fraudulent 

a ¢ . } : . “ie ‘ ] . } * 

24 ar On OF collusion Whatsoever: ane he avers threat the Clollth 


of Schweitzer, Sachs & Co. shy nie to Was demand of only 
S14.00 made by the said Schweitzer, Sachs & ie as assignees of the 
Manhattan Cloak Co., and had been disputed only because the said 
Kennedy & Durr believed that she said demand had previously 
thereto been paid to the Manhattan Cloak Co.; and he avers the 
sald demand was paid to the said “Gali etiver Sachs & Co. by the 
sald Kennedy & Durr after they had ascertained the correctness of 
the said claim. and was paid out of honeys coming to them from 
the proceeds of sales in their said business, and was paid with no 
fraud or collusion whatever: and he avers that the notes in _ 
paragraph mentioned to Daniel Meyer and to Greenebaum & 
Were bought ane taken Wy} by ar fondant Mac De rhiokl on lids OWT 
account, and without aly collusion with this defendant, or, as this 
defendant believes, with anybody whatsoever 
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GEORGE A. MORRISON ET ALS. VS. JOHN DURR ET ALS S| 


, _— ar eae ie ae 
accepted sd offer, and that ee nt was rendered and entered 
seainst said Kennedy & Durr, and in favor of said MacDermot, for 


P +. . evi ro 2% ces 2 ‘, } ‘ Pe ‘>? ys : ‘ ? j ’ 1(? 
forty-six thouseda seven en adlict TINeTV-ToOur (46, 4 794) dollars. 


a . ] ] { _ 2s : 
With Tterests alld Costs to the aniount of SLOT AG aS ; alleged 1) sid 
er } 4 4 i" “%e | ea 2: ea } ; i pe : } 4 
Dara pot NIX of said bill, but this defendant denies that 
ae 7 4 -_ ’ . Bg Seice 7 s _ ; . 2 ta . ’ ? 
DSS said answer of Kennedy & Durr to said complaint of defend- 


ant MacecDermot was made or filed im eect of any collu- 
STOTT, or conte at ration \v ALEOV er betwee 1} the det ( na: LlILS, Kennedy W 


yur, and the defendant NE sxc Dermot. (>? hye TWeelh IK enneds yy @& Durr 


‘)} ee “nena ) } t nicl 1} STEELE LEE ; . leyardy , +},, ’ hy 
aha ahhy ohne, OF tO alae TN) CerPauadinge oO} delavihig Lhe COMP LaTNants, 
Orgyqnv ohe Whomsocvel 
LO OO. es 1 {> Re Las ) Po  —— 
lle admits that on thie both Gay Of July. SOU, a writ of execution 


a ey eae uk eee ee 2 ‘ } Std eas ry’ ~— : ] 
Was duLlV ISsti~ed 1h sald acvnoh, and delivered {¢ » Thomas | 7 “PhO aL, 


‘ee Po a. 3 Si a ms a. ; 
the LLC Shrerild’ Of thie Cty and COUNTV Of San Ie rahiecisco. 


ISSO. under the writ 
sole the ae Loc Ik oft 


[fe admits that on the 1ith day of Aue 
of execution last mentioned, the said) sher 
ls, pretures, &e., at the said premises on Market street, and that 
defendant MaeDermot became the purchaser of the same under a 
bid of Ben thousand five hundred = and elehty-three rei 


COOK 


] 
' 
i 


the de T) thi; an t | ie sad sherttt. .u 43 § the direc 


, ithe ( 
239) I ihiake Nacional ania I. Chhe “Ly XY Durr, sold the sed 


—) 


e } a B ° 
property im such lots that it) failed) to command the market 
price, and sold for the least advantage. 

] . 
) 


And lic denies th 


haf the vatue of salad property, sold at snid 
ear ‘ | . £. eke j ‘ . £:3.5 i ] 1] = " _ "Fr _ _ 
was one hundred and fifty thousand (150,000) dollars, or any ereatel 
ie ay Tae } } 1) ie Jae ee ; a - 4 , : 
um than sixty thousand (60.000) dollars. rf sold at auetion for cash. 


7 1] 


} | 4 i) ‘fea? } \ i 1] ec > Se > oe —< ‘ 
OP On’ hunered th Mtscalia (LOO GOO) COLLARS, O1 therenbouts. li sSOUG 


at retatl under the best circumstances. He dentes that at time of 
said purchase, or thenceforth, or at any time, there was any seeret 
understanding between defendants, Kennedy & Durr, and defend- 
ant MacDermot. whereby said defendant MaceDermot carried on 
said business in truth for the benetit of Kennedy & Durr and him- 

ldenies that he so carried it on: and demes that during 


oranvoft said time,or now, the defendant MaeDermot was or 
; Ldee a , ! ; Fan a yy 6) y WreEce 
is holdine anv diterest of the <td Kenned yea Purr i said DUSTTECSS 
} : i Bea ael 7 ee _ 
chic Properly ly secrect trust for them, or fol elther of them. 


200) [le denies that on the 15th dav of July, 1SSO, the defend- 

ants, Kennedy & Durr, executed to defendant, Josep! | Ken- 
heady, an asstonmecnt of the book aecounts made by eustomiers of 
suid stores before said) date, and SaVvs that all said accounts Were 
sold at the sherif?’s sale aforesaid, of the T1th of Aweust, 1SS0, and 
were then purchased by defendant MacDermot. Tle denies that 
fier said bth day of July, ISSO, defendant, Joseph Kennedy, was 
engaged in collecting said accounts, ostensibly for himself, but im 


~ 


truth for the benetit of the other defendants in this cause. 
L11—SS7 


_ tw eG -s- ee" ef eye © 
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DL GEORGE A. MORRISON ET ALS. VS. JOHN DURR ET ALS. 


Denies that the consideration tor said accounts was the note for 
S7,000 mentioned im nomic XT of complainants’ bill; denies 
that said note was made without consideration, and denies thet it 
Wiis minde (>T' accept ted 11) PUPSUATICE Ot we collusion between do- 
feridants, Ke nnedy aX pure, and defendant MaeDermot, or any fraud- 
ulent design whatsoever,. or to aid in hindering or defrauding 

mnplamants, or any one imme. and he avers that little wa: 

ever realized out of the aforesaid book accennts of Kennedy ay 
26] Durr, _ ites, on his information and belief, that whatever 
was realized from them after said sale was paid to defender 


MacDermot as Tu purehaser and owner of said aecounts 


Sti 
] 
i 


r ¥ " ; 4 | } ee 4 : 4 .<¢ > ) ™ 4 } : - 
bie denies that Prot the Lith dav of Auoust, bOoul, up to the Colm, 


| 

] . F f . 11 : 
mcncement ol this action, or GQUuring any prea ()} Said tlie, the ade- 

, vT } 2 ee Nee eee ws = = sine 
ndan Mare D: rmmot Continued sala busles- Ldrkageyr tale Piha ve 
| j Re i. oe ee aan H eee | Oe Ry es 
ment and control of defendants. WOCTINECAYV A Dur Wenles that sald 
busimess Was ln fact conducted bv. sald hy CTLULCAN \ Durr. Or Was 


? 


— en ee We 
condue tod [tO] the benefit of thie Tri (3 


vennedy & Durr) and defendant 
a 


T I yp ' : P 
MaeDermot,. or ' was conducted for the benefit of efendants. Ie nncdy 


_— 


"4 = a =. T) | 4 rosie . retiveoley 
1) hres That the detendant. Lt i!OSs, I] Kennedy, Was aectlvely Cli- 


. | " .? ) 1} i . +> . 4 i 4 + ‘ ¢ 
raged or engaved at ali during any of the time subse que nt to thie 
oa ® . ee ty i ‘ a : " Pe eres : t} ’ > é SD eivg ‘. . 
Lith Gav Ol Aucust, ISSO. in Hredine other or more advahntaccots 


piaees for the sale ot sed woods 

| Denies thet the value of the said stock ot woods, ut the time of t 
filing of complamants’ bill, 

2062 (LOQ0,000) dollars, or any vreater sum than fifty thousand 
50,000) dollars if sold for cash at auction. | 

He admits that Immediately after said sale of August T1th, 1SS0, 
the defendant. Jos. Entel resumed his place as al employer 
at said tores: and he denies that the uncollected bills, al ved t 
have been assigned to defendant, Jos. Kennedy, have sot SINCE 
wire Lith ay of August, 1SS0, collected by the emplovees of defend- 
ts, KKenne dy & Durr, but avers that they have been collected only 
sy rt naan nts and employees of defendant MacDermot. 

ALX. 

He admits that the all eoations Ob para, eral oe ot f complain. 
ants’ bill Qvhich allegations are here referred to and made apart 
hereof) are true. 

NX 

[fe denies that the said four promissory notes, mentioned in pair’: 
agraph : pte ft complainants’ bill, were not made, executed, or de- 
live ae “dL. ‘ OT about the times they Were alleged respectively hy le- 
fendant ~¢eaciaer to bear date, and denies that they were made 

just before the commencement of said action thereon men- 
265 tioned in said paragraph VIIT; and he avers that thev were 

made, executed, and delivered at the time of the resp ctive 
dates which they purported LO bear. 


GhORGHE A. MORRISON ET ALS. VS. JOHN DURR ET ALS. So 


denies that they did not represent any indebtedness to defend- 
lacDermot other than a small amount, not exceeding five thou- 
sind (O00) dollars ; ana denies that they were, and CLC of them 
was, made and delivered for no ¢ — purpose than to enable de- 
fendant MacDermot to assist de den Kennedy 4 Durr, in con- 
cealing their property and assets, and os defrauding their ereditors, 
or to consummate any fraudulent design whatever. And denies 
that on said fifth dav of March, 1879, the defendants, Kennedy & 
Durr, were not indebted to defendant MaceDermot in the sum ot 
thirty-one thousand seven hundred and twenty-five 733; (81,725,77,3)) 
oder’ bial t hist they Were hoi indebted t » diim CXCCP LT In il smal] 


sum, hot exceeding hve Shasanaied (analeties 


“ 
— 
=_ 
- = 


—!) 


al 


—? 


~~ 
4 a 

Ile admits that at the time of the allewed represents ittons 

ity defendant, Phos. Tl. Kenned to comp: bhahits, Morrison, 

ferriman & Co., H. B. Claflin & Co., and ELS. Jaffrey & Co.. 

to wit,on the —dav of Aueust, 1S79,1t was not true that ce sig 
Kennedy & Durr, had effeeted a composition pia page Ma 

Dermot, at fifty (00) cents on the dollar, or any other sum: bundie 


AVES that 1 Is true thiet at said time thre aul assignment a)! sul 


4 | } | ' : ] aa =a} ee 9 } : 
sfores fad been mide U\ ar ferent MacDermot LO defendants. 


Kennedy & Durr. Tle denies that the said assignment was lot 
made until the return of Thos oe SCY EO ee York In Sep- 
Leen vDe.T. S40. bial aAversS thist the sid assloliMit Weis made (1) the 
Pod dav of of PUilie isd 


fle admits that in OpPCniInye sd accounts in New York said Thos. 
If. Kennedy, was acting im behalf of the firm of Kennedy & Dur 
but hie denies that he was acting in pursuance of any collusion with 
defendants, MacDermot and Durr, or with any design of detraudine 
these coniplainants Or ahnV perso W homsoeyer. 
XXII 
260 [le denies that the assignment of the stores and stock on 
Market street was not made by defendant MacDermot to de- 
fendamts, Kennedy & Durr, In good faith. And denies that it 
Was hot made fora valuable consideration Ile denies that it was 


Sw : + , votae ] 4 } : . 1° shares ba 2 > i ys fp ?¥) ¢2 
mniade in pursuance OF ally fraudulent Gesi@h Wilkatever, OF TPO) al 
bescaviwn | - . gk aa adel rh) anal fonday ‘ redy 
collusion between defendant MacDermot and caefendants Kenned) 
& Durror to assist in def rmiudin (r complamants, Or any persons 


~ 


Whomsoeve! 
AAITI. 


[fe denies that defendants, Kennedy & Durr, were not indebted 
to defendant MaeDermot in the sum of forty-six thousand seven 
hae dred and ninety-four | 16.794 ) dollars, as alleged in said complaint 
mentioned im paragraph NEN of complainants: bill. He denies that 
on the ith day of August, ISSO, defendant MacDermot did 
not beeome thre purchaser of said store and stock of woods 1) 
eood faith, or that he bought the same with any fraudulent or 
collusive design whatsoever, or for any purpose of concealing the 
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~--- & -@ meee ay FOOL OD 
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= ‘oe 
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assets of said Kennedy & Durr, or of hindering or delaying 
206) complainants, or any other creditors of said vines sei 
Ile denies that the jadgments obtamed by defendant wie cDer 
mot, as alleged in paragraph- VITT and ATX of sd bill, oailist 
job idants Mamie Gar orte paiement Manoa Or Toaet 
LL. Schinidt vs. Kennedy & Durr, and of L. Jacobi Us, Kennedy X 
Durr, mentioned in paragraph- EX & X of said bill, were fra-dulent 
or collusive, or that any of them was, or that they, or any of them, 
were obtained for any fraudulent purpose whatever, or for the fraud- 
ulent purpose charged in paragraph NNN of said bill: and he de- 
nies that said yudements do not, and that any of them does not, 
nactual indebtedness due from defendants, Kennedy & 
Durr, to defendant MacDermot, or that they represent an indebted- 
} | tion of their cl] :, 
that the said judgments mentioned in paragraph- EX and X of said 
re eee : | 


{ ae ‘ , ti ] } a: (aaa a oo , snare gah y6rvoga? 
cllits INCTITICCY \ Durr. to the plaintitls therein, o1 to then purchaser, 


, _s I 
the defendant MacDerme: 
I j - es } } 
ee Che eS threat defendants con pred i 1] Orat anv time to vet 
} i { | 
FOOUS O1} ered tt. Ol to covery UY] [hic gissets of Kennedy A purl 


267 asin paragraph NANT o ide bill charged. Ife denies that 


} 4 ] af Bie. oe: ree Tt 
defendants. or adliv of them. on thie oth qayv or Maren, Loe). 


_ 
te 
oe 
~< 
~ 
- 
_ 
——) ~_ 


> , In paragraph 

=F S77 . ° ; sae 1 ] } ae , - i 
NNANITPT of said bill, or made fraudulent or collusive plans whiat- 
i 


] : } } ‘ } ’ } ‘ ? { ] 
[fe denies that on the 15th dav of July, TSS0,the defendants com- 
] ] i 2 . p ao a Sal seal ] 
bined, confederated, or conspired together, as charged in paragraph 
4 ia "4 P ; mes 6 " i's ‘ seine } ) 1} ' ; ’ ial “a ‘ 
NANTTD of said bull, or combined or conspired at all in any fraudu- 
lent manner, 
rs, a ms} a a See 1Qr ; 7 . eaataz 
[le denies that from the 25th day of March, 1S7®, until the time 
of the filing of complainants’ bill, 
‘ 
\ 
, 


fendant AY Five | 


hilo lets recelved rol the silos 


(> { 
- } a i* i ae ] j . 

Sic StOPCS, and thre COWVeLSION Of the said aeoods ania thie collections 
+] * ints d ci oleate” Licawsl 
Of the saiadk AaccouUulits lle fol Foods SOG, The sun Of ohe Hundred ane 
us > ae ’ — : ] ; ] . . . m « 2 = 7] . 3 . 
nity thousand (150.000) do lars. and. on fiis Itormation and belied, 
j . } . ‘ . i 
(JELLIES threat siuld defendant Nia eDermot hiais recerved fTrOIR Salldt 
sonienesie: alist cud OA Minas aecta: seaias. ion’ degiagiciies ss 4. 


the expenses and the sums paid out and expended by him) for car- 
Ing on said business, and over and above the suns appropriated 
claims against said Kennedy & Durr, or that he has received sutt. 
lent to satisfy said Judgements, claims, and expense: 


IGS Oh 
, ] 4 | : i ] —— . = > 
And this defendant, answering more fully ana niore in deta the 


( Jaliants bill. nd Givi | 
ix stbedh: whiatenvaabi ies ananaed Wi ix ocean 


Uy oe | a a : 
by him towards the satisfaction of his) said judgments and just 


~ 


Various charges of the sal Ya MOre 


reaadv ree 


That from the year 1868, and up to and until the year 1877, the 


dete natant \Mael Jormiot hac made ley ge advances of money to defend - 


i 


wuts, Kennedy & Durr, to assist them in their business and in the 
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. me: that from said defendauts, Kennedy & 
Durr. the se il defendant Mac Dermot took ther notes for the Suds 
so advanced, and that satd notes were received by him from time. 
to time. as sard advanees were mae 


} ] “ | ] — ; : ] j 
lieve not, On the oth day (y] Niared. IS79. been rreriel 1yy the defendants. 


r . A ty ] , en 
. LP haeat mmawnV OF Lirese hotles 


a Pe . one a | } + j ) } . " 1 7 i } “= : 
lhoennedy & Durr. but that the same had been renewea from tle to 


we 


ItS COLPLTEeCSDONaALNYG 


time by the eryving of new notes therefor of amou 


; ' ’ » ~ 5 1 i] } { 
With the abounts of the notes enneelled : that the four hotes su “lL on 


by defendant MacDermot, as in paragraph VITE of complaimant’s 
byl] llowed, hac been 11) this Pier elven bv defendants, lLennedy 
W Durr, to defendant MacDermot in place of carlier notes 

P69 Which were surrendered and ceaneeled: that the said four 
notes of sald paragraph VIET truly represented in thei sum. 

the total sums of the notes so delivered up and canecled, and truly 
| bye l advanced Dv seid 


represchted amounts of money that 


. * a 
vyosntd Ken- 


. } I kiss ] ri t | — } biter ty i ! —~ \! 1) ¢¥)) { 
Weave & Pru Pbalt Cie FUCOMIEHts ObOTATNe DV Sala PACT ZCPINOL ON 
oid { ' _ aise tin sess © 1ST ry ee ee re Bae MO a) a 
Salat Hotes, as 1h SEG Pa Pa Graph \ id] ben tiohed, Was therefore TUSTIN 
} ig | t - { a 
aiid truidv adue Tron d Itenmedy & Wurr to suid M Derniot. ane 
wntiran oo ' iin tae case | eee ray aa i}y 11 lyiy ee 4] 
Was fOr Ho @reater SUID Thal Was JUsStIV due Hin) DV Peasolh Of the 
for a ' 0} - “ey t | orf E cst, {rs } ] ; . 11 
ntoresale cETVahces © alll Lbktt MoO aqdelense Wa Hetete to siuid sult of 
7 } ere ’ wn +Y } } ‘ Py } ( } 
defendant MaceDermot. because the defendants, Rennedy & Dur 
} } } } | 
knew abd were advised that the sum therem chaumecd wa hUStiV du 
} 7 | { 1,1 vat rill ccahidy . wey + | , | 1? 
dna that no detense to sard sult coulat POossPDiV Or JUSTLV De sup- 
i . . t 
] 14 ao aa ; a 3 ; 
ported, and no athena pl uta deren e could Have peeh Made without 
‘ =v t* im } s frat 9 
cd COMSTCPADIC All PPOTTTICSS CX PCI sc 
ry. i ie me See 7 MS Be { . } ee ae ee } 
Phisut hh cladatithoki to the nedvane Saran bisael Peed) Bbc OV aderend- 
" , - = 7 } : ; } 
int MacDernrot to satd Kennedy & Durr and that were represented 
} ; . : oD ae ! , 
bv the four note ned on by sarml MaeDermot. on the oth dav of 
. { 4 } , 7 j } 
Visireh Is {) there dial dye MOtTHer naValee not covered by 
) } : ’ ' 7" a See } . - a Eee , Dare 
(4) aid note Nor represented Dy then, Vis., ah advance of five 
] +? } <a ot \ 7 1} > ant t " ] } a | } | } 
fhrousahar (oe) ehoitars, hasnt Seid nd vance hele been Pbekete 


4 ] + .) ’ " a ’ ; tt? ] rot ‘7 ‘ + } aa ] ] ’ 
rebpetsadyt VincDerniot DUo a Tew davs prier to the sala oth day 


i 


aae 1) , ' i? 4] , 
taken and received a note of the sat Kennedy & Durr tor the sum 
cp = , rT . 

of five thousand (85,000) dolla but that satd tote by its terms was 
1 ‘ } +} } ad \] j lat is Bs al } > iy we » 

hot vet, of) sald oth dav oF Marci, ate or pavabte, and thererlore was 

a o © oak if «law eran becieeded monsaed mabel 

Hyaot PIC LULL 1} thi SULEL WH1CH) oll sala adaVv Was POUT AVALNStLE Sala 


IV 


. } Cs + 2? . a7 | a tare Pisdiprore os) ] 
And he further savs that the notes mentioned ii paragraph bX 


a eE' ti i j 
' 3 , 2.288 | - ee: es . a SR. 
A i>] COM paints bopdi. chbaa sued Olh tov J sept F Schonniicdt hd 
x 2 ste 4 eo Fa ote Riel pee a gi. re a 
¥ Jacobi. git ab lbhkewise 1()] UTS JUSTIN clLihii truly due iPOR Said de- 


ts. Nennedy & Dur 
rainy oe } ‘ ; Wess > j . | & <% t | 1, ‘ +. | "4 oD {| 
hast lroh the vear boba, or thereabouts, to the Vea Sie) THe de- 
fendants, Kennedy & Durr, had mace hare PUPCHASCS of woods Upon 
ie . i?) ; . ~~ } } — _ VV 1 = ane I," - ae ‘ 
credit from the firm of GrodeheauNx bros. & Co. mn San fLraneciseo, 
. p . ‘ : a j i 4 , } wil ] 
he Notes hh said paragraph- TN WON TCH TLONCE hal bcd) 


Durr executed and delivered to sata Godcheaux 


> \ , } | ate IMs ; + } , se ] ) | ’ ‘ 
Dros ra O I) Consecration of SuUel purchases, ahha Were i) the 
sudns that were truly due to sald Crodcheaux bro WV CoO 


; i 
. ae - } ; ad gy ‘ } 
27) upon said purchases, and for no greater sums, 
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St) GEORGE A. MORRISON ET ALS. VS. JOHN PURR ET ALS. 
Phat the amounts of the judements obtained upon — said 


suits of Selim it whl 1c] Jaco! IwWwere ho oerenter thin were yu st lV ( Lue 


, - ’ , ie z | P } 1, . 

VOM from adele ndants, Kennedy & Purr, Upon salad notes and by 
> . ? } r " b 9 ‘ ] ‘ i 

reason OF Sald purchases Tron | mdcheaux Bros. & Co. and that thi 


lefendants, Kennedy & Durr, knew and were advised that the said 


(Leeds brit} IN 
utns were justly due, and that no defense could justly or success: 
fully be interposed to th sald suits: and for this reason, and in order 
to save the useless expense of a hopeless litigation, no defense to said 
; . . . 
Wits was made, and the attornevs of said Ike nnedy & Durr tiled thie 
answers in said paragraph- IN & N mentioned. 
: . s ‘ 5 ° e 
And he furthes Ws that the si ittuchments mentioned in said 
rae wen reply VIE] CO] id ball, and thie clainis from which the Salhie 
rh dan mdebtedness due from thre uid Wy nnedy & un 
nting in the agereevate to one hundred thousand dollars (S100,- 
UGED) nereabvbouts 
TY { |] cf : Te 1715) hen iI ISTILY i fleqys pon tive 1) yyy vt. 
‘ I hy rea | Pill r 4 il} \ 1] 1} obtained 1y\ a 
eo lendant MacDermot, by virtue of his suit in said paragraph 
Vili deseribed: that 1 first two o lt attachments were at 
cl hment rhe I Ih the atoresariq i lo (pT) Li. Schanict ind y Ja- 
coblaoainst the de fen lanits Kennedy & Durr. and threat ia other foun 
attachments were levied and madeunder theorders and rules of an as- 
ociation of merchants of San lrancisco. and were held forthe benefit 
of all creditors of said Kennedy & Durr who were members of said 
association, and that these constituted at the time of sald Suit In 
aragraph VIETL of said bill mentioned the great body of California 
creditors (yt aad S¢ ned "aN Durr: thrat by reason ot the CNISTCH CE 
f th six attachments prior to his own the defendant MacDermeot 
could only protect his mteresis and obtain the best security for tlie 
Ultimate pavinent of the large amounts due to him trom the said 
Kennedy & Durr by making some purchase or arrangement with 
the creditors of said Kennedy & Durr whose interests had been se- 
cured hy said attachiments, and cl purchase of all the claims of ered- 
itors of Kennedy & Durr represented by the said attaching ered- 
LLOTS. That this defendant ) Informed ana beleved thrert sid 
? 
MacDermot did make such an arrangement, and that he purchased 
iQ himself all (| thie sid SIX attachments aud of the claims 
273 represented thereby, and that mn said purchase the said Mac- 
Dermot (ils this defendant Is informed and helreyve ss) did CA- 
pend the sum of twenty thousand (20,000) dollars cash, and did give 


} 


' ph c 
| His clerk. endorsed by himseli (Mac- 


— 
— 


Valrlous PPOMLSSOLY Hotes ¢ 
Dermot), amounting In the aggregate to thirty-one thousand (31,000) 


dollars, Makine a total out 

ot (O1.000) dollars. 
And this defendant avers that the said) purchase was made by 
lefendant MacDermot on his own account, and not by any arrange- 
Lh defendants, Kennedy & Durr, and not for their benefit or 


And he avers that thereatter, on the 25th day of March. 1879. all 


ot the property of said Kennedy WV Purr. Wiis sola uider exccutlons 
iIssulney out of said suits of Selamiudt os Kennedy WY Durr. and Jacobi 
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rs. Kennedy & Durr ; that at said sale the defendant MeDerniot 


1 i } else : sa ° 
Hhecame a bidder, : she \ SOobiieed to do, in order to protect hisown 
, \ , } } ] ’ ' +* 4 ; 4 {° {* as ; 
lhterests -and PUL ae 1 the SLTCL Pt PPCrty L¢)] the sum (){ Ortyv-Tour 


) { 
] ] ] ° } . . 7 
thousana SCV CE] . hunered and sixtv-three ,? J dollars. 


TI +] - ot — he asnteaee F » boo anc that +} “ ] 
bait the sar lenge? ease N OTE FEE, ATI Cilab LEPC Salat PUPCHASE 
e ‘ i 
; Ss - ry e } . aie re cee a 
Wiis. by detendant Mia be rmot, mmade entirety on tis own 4 
pre 4 ‘ 4 } . wud : 1} : 42 — i’ a % x ] ] ih. i’ } 
Zid COUNT. aNd NOT at all on aecount of or for Lhe beneht of de- 
| \ \ } { ‘ 
' 7 
hdaaht IMCHNCAYV & eee ()] erthey Ot Ue. 
} } ] } . } 1 
} é 4 ; + | i 
| let Lice Tae thod | Lie SAH art O ean (QIVISION Of} i) LOC} ()] 
} ‘ } , ] t T , ti ’ t { } | ’ ley Fg , aw \ 
t4 Odds Taito PaArCCIS Was Hot atl ail divected DOV cerenaant IMCTIICAY A 
i) » | 4} + | } i 17 1) 1 ! i ’ t | 
yurTT. OF DY LFICT OF UblCH), ail tikat it Wa ate ek Heuipoad = as 
] = | 1] j } : 
made the Sala tock of wood bk all al (Saad vVantace 
rts + ¢ } } ’ ‘ ? } + | ) | )} 
1 tag) Liye ded COOd WeFe Iti a ye cy j ie IViril]or, ()]} 
\j =e tr { 11} ‘ 0] 044% , me) Jays YZ? ] ‘ ¢ | én + | ; ] a , 
Nlarket street, in Salad citv of San PahkCcIsco | that The YOOUIS Were 
ior some tin Open {> Clit Is pection Of The publye PCHRCTALV. and 
7 . : | _ y - ’ } 
? 74 ‘ , 1 ’ ‘ > 63 ‘ ; " 
thasut cldliN PyOPSOT) Who ce PEC UR. UG? Decale F4 PuUrehase) til Lid] See; Pyiaad 


} ‘7 a > ] . - 4 , ; = } 
ATE IC notice therveol aha uni pol OPPOVTUTITS to inspeet said OCOTS 
4 ‘ 


- ' } j , 47 : } on ‘ —_ , 
and ascertain their vaiue and content Lilalt there Was no rensonh. 
} i" t } | } } ’ 

{hereiore why the methods of sal ndopted Should feave any such 

® } ; } } 
person Mm inoranee Of tly CXteHnt or Vaille OF the Goods Sol und 
} ‘ : } ’ ‘ ae ¢ , | ’ ' » 
Lhvent Lt} sclocting eueae (LCU Prryid it) pant Ssric PICLELOG Liye <hpeot tf 
| ‘ i}, 4] ree F I’¢?] 1} } } Te WAY (7) ye) | ly }? _ } } ] 
Who made The SAIC WaS CACKCISING DIS OW) O1T1lClal CISCPrPetvIOn, ana 
] ? } } } } 
was selecting Whit appeared to hint the best and most advantageous 


method, 
Thin rE TPOUR thre tlle OL Salet ta ist-mentioned prt chase Oj} snd Prop- 
j ‘ } F T ’ . + : ] 
erty by defendant MacDermot the said Mac Dermot condueted 
aia the busimess of Sid STOLES, hinhueed and sang tied flie same 
Mf é' o. ; 
wersonally, anid earriect on the sad business iil the said Store 
in his vay behalf and by means of his aveents and yplov 
IT) LIS OWD) Chalb ana )\ PICaiIs O18 } Iss cus lhis alle CLP Love CS. Hix 
° } , a +2 : omer 3 >} Se oe [ ‘ 
tlris defendant is formed aha DelIeVeSs threat sid Ni sve ‘De TMOt Con- 
} ] ‘ . } . . . 4 - 
ducted: and maintained the said business during said time in. the 
~ } , — 
hopes and ich es a Lilet he would 
] ] : } } } 
said business and the sale of the stock so bought by him, be en- 
abled fa) regain for Ly 11Ise 


ce 14° 
behalf of said business. w 


thereby, from the profits of 


{* ’ } 
f the are sums that he hiad pion pl Li 
ae oe. ; | 
ich sums (not including the | 3,000 
ag a3 } ’ . . ’ 
TOLmore Wen LO (| anid secured DV rn note. as aforesaid. on Wil c} 


vial lere- 
t hho 
aetion ()] suit had heen brought,) Were a nape hy the judy 
ment for thirty-one thousand seven hundred and twenty-five 73,3, 
(31,725753,) dol — Which said MaceDermot had in Mareh. 1S79. 
secured, and by 1 he sum of hityv-one thousand (->] IO)) dollars, CX- 
pended by the said MacDermot in. the caindleaie to himself of the 
hiss of the California cz recditors oft seid Kennedy NX 
That from the time of the said sale of Mareh 25th, IS79. the de- 
fondant MacDermot continued to Mahaeve and CaAPPry ofl the said 
business with the aforesaid plans and purposes until the 25d day of 
June, 1S79 
206 That the hopes of said MacDermot (as this defendant is in- 
formed and believes) were not fullfilled, and that nas sell 
time he failed to sceure from said business as large a SUM) as » had 
expected : that ain fact (as this defendant is mformed and eli Ves) 
he had, on said 25d day of June, S79, only been repaid therefrom 


Gre «care ts « 
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That bse lhrounts of tric judements obtained upon sald 

| ry than were justly due 
from fevin : healt. Kennedy & Durr, upon said notes and by 
reason of satd purchases from Godcheaux Bros. & Co., and that the 
defendants, Kennedy & Durr, knew and were advised that the said 


} } } - oc 
lins were justly due, and that no defense could justly or success- 
] y : . 
acne oe Interposed to thr Salad suits anid for this reason, and in ordet 
] . ’ } . . . | » : 
to save ti usele expense of vn hopeless Jitl@ation, no defense to > sid 
i ‘ 


suits was made. and the attorneys of said Kennedy & Durr tiled the 


4] : } : -_ secre el 
' bait Lie SIN attachments mentioned lt} Sella 
a tah) ae ees eT } = eT Se 

LT) [ | OF said bDlil, Na thre Clainas frown which thre Sallie 
rose. I presented cLii indebted ssadue from th) Salad Kennedy ray Dur. 


l { 
ne hundred thousand dollars (S1L00,- 


cill (vay Y 
CAD) QO] thereabouts 
Phat all of said attachments constituted Hens upon the property 
QO} ala loonnedy \ Dur prio) to any hen obtaied hy ie 
fA iy fendant MacDermot. by virtue of luis suit mm said paragraph 
VELL described: that the first two of said attachments were at- 
tachments made in the aforesaid suit f Jos ae [Schmidt nee Lu. Ja- 
coblagainst the defendants. Kennedy & Durr. and that the other four 
(tachments were levied and made under theorders and wer one Hh) dis- 


. } ] ® 
fort he | benefit 


mation of merchants of San lrancisco, and were held 
of all creditors of said Kennedy & Durr who were members of ead 
issoclation. and that these constituted at the time of said sult im 
pPaPaoTr. | Vibl ot sold byt] mentioned the real body of Calitornia 
ereditors of said Kennedy & Durr: that by reason of the existence 
of these six attachments prior to hisown the defendant MacDermot 
COU OLIN Protect fh bhite rest een Obtu thre best Security for thie 


fthe large amounts due to him from the said 
Durr by making some purchase or arrangement with 
the creditors of said Kennedy & Durr whose interests a been se- 


cured by said attachine hts, eunicl cl purchase of all the claims of cee 
itors of Kennedy & Durr represented by the said attaching cred- 
iors. That this defendant is informed and beheved that said 
MaceDermot did make such an rrangement, ana ee he pu chased 
iO himself all (>) thie Set1d SIX attachments anid of thre » claims 

273 represented thereby, and that in said purchase the nee Miaic- 
1) rraot (as thiis detendant Is Informed and believes) did Ci- 

pend thre “in of LWehty thousand (PO O00) dollars « ash, ana liq C1VE 
f tis clerk, endorsed by himself (Mac- 


vVarlous promissory notes of 
Dermot), amounting in the agerceate to thirty-one thousand (31,000) 
dollars, m lake “a total outlay ()] liability mcurred in said purchase 
of (51 000) win eur’s 

And this « i ata avers that the said purchase was made by 
cle fendant bene ()}) his own aCCOULL, ana Liat by any UPPahoe- 
ment with defendants, Kennedy & Durr, and not for their benefit 
account. 

Al cl | Cc Vers t hist thas reatter. (>) thie 2th day ot Miareh. 1S7%. i} | 
of the seaman of said Kennedy & Durr, was suld under exccution 
issuing out of said suits of Schonidt os, ike nnedy & Durr. and Jacobi 


| Peres © | 
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rs. Kennedy & Durr; that at said sale the defendant MeDermot 

became a bidder, as he was obliged to do, in order to protect lis own 

interests, and ancien the said property for the sum of forty-four 

thousand seven hundred and stxty-three | 

That the said sale was entirely bond fide, and that the said purchase 

was, by defendant Mae Dermot. made entirely on his own ae- 

274 count. and not at all on aecount of or the benefit of de- 
fendants, Kennedy & Durr, or either of them 

That the method of the sile and of the division ot nes ck 

ay 


ae = : 4-4; i. hese ae sites te 
SOOUS lito parcecis Was hot at ail diy hed Dy cbetey vl: dhts Nene 
] , ee ° } ] . 4 + tr a4 
Durr, or by either of them, and that it was not cout a method as 


} : 2 | ; ee : . 
mae the sid stock of woods sel] cll ahi disadvantace 


That the seid @oods were mm a store known as the “* Pavilion.” on 
Market street. Hh seu city of San Franetsco: that the eoods were 
for some time Open tO thie Inspection of the public generally, and 
threat any pre PSO] who des ied tO become cl purchaser ll said stile head 
ample notice thereof and ample opportunity to Inspect said good: 


. 1 4] ra ncaa owe, ; — ae 
and ascertain their value and eontents: that there was no reason. 
ry . a ] ; } ] = a : 
theretore. \\ Hy the methods ot ScL1LC adopted should Cave any suel) 
. . i’ ’ 4 , Pe ’ ’ } ‘ 
person in te@norance of the extent or valtle of the goods sold: an? 


} t ; } ’ . } ] f ’ ——— , 16 ; P mee sy 
that im selecting and determing upon said ol a the sheritl 
who made the sale was CACPCISING his own offieal discretion, and 
Tir. ‘ ‘ we | Ff i } as orl t hi] »} . hae ‘ ric] 
Wels selecting Wibetl dp pearec LO filth the best ana 


Host advantageous 
method 

That from the time ot sad het t-mentioned purchase of said pProp- 

erty by defendant MacDermot the said Mac Dermot conducted 

aes the business of said stores, hiahaged and controlled the same 
personally, and carricd on the said busimess at the said stores 

In his own behalf and by means of his agents and emplovees ; and 
thas defendant Is informed ana beheves threat said Mac Dermot COll- 
ducted and maintained the said) business during said time in the 
hopes nid expectation that he would thereby, from the profits of 
suid business and the sale of the stock so noua by him, be en- 
abled to 3 Onin for himsclt the larec SuUDIS thieit hoodie ac advanced 1 
fof said business, which sums (not including the 85,000 here- 
tofore mentioned and secured by a note, as aforesaid, on which no 
action or suit had been brought,) were represented by the jude- 
ergo for thirty-one thousand seven hundred and twenty-five 433) 

(31,72547,°,) dollars, which said MacDermot had in Mareh, 1S79. 
petit by the sum of fifty-one thousand (01,000) dollars, ex- 
pended by the said MacDermot in the purchase to himself of the 
mass of the California creditors of said) Kennedy & Durr. 

That from the thine of the sad sale ot Mareh 2 Oth, 1S7%. the de- 
fendant MacDermot continued to Madhaee anid pone on the said 
business with the aforesaid plans and purposes unt | the 23d day of 

June, 1S79. 
2760 That the hopes of said MacDermot (as this defendant is m- 
formed and believes) were not fulfilled, and that during said 
time he failed to secure from said business as larg@e a sum as he had 
expected; that m fact (as this defendant ‘ Informed and beleves) 
he had, on said 25d day of June, IS79, only been repaid) therefrom 
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a stl hot excecding twenty thousaned (20,000) dollars, [ Caving Un- 
meld to dim ; L balance of thirt y-one thousand (31,000) dollars, of the 
money na oi bite | 1) thre aforesald urchase ot the (' ‘Tein lbsoa ruin 
fendants, Kennedy & Durr, and also leaving unrepaid to 

Whole ame — $31,725 73 ~of the sums he. hae advanced to said 
kennedy & Durr prior to Mareh Sth, 1879: and this defendant is 
abieaaee ad helheves that said oe thereupon concluded 
and thought that the good-will of said business could not be thor- 
lized by titi phe ae the assistance of said Ken- 


°,) : . 7 
hat without their active CO-OPCTATION he would 


< i ! | 
is = 4 ! } re Pe 
with what he lad ureaddyvy is 


' 7 , , ? ie nae = : 2 : 
And this defendant avers that accordingly, a short time Drior to 


23d dav ot June. IS (9. esd C1 ¢ forredunt MacDernivot }) lO- 
Zhe posed to el fendants. Kennedy & Durr, that they should: ae 
“i , ] " 
PPO Fidtti a resale and retrndister to thehr of the whole bus 


= 
— 
—) 
-_ 
—" 
— 
om 
— 
_ 
— 
~ 
— 
— 
-~ 


} ] : 
haha DLromaise to conaduet it to ther hest aie 


7 | : ‘ . ‘ ; . ‘ } 1 _ . ace " 7? ‘ 
, HG LO pears him theamount r presented OV HIS rudemient Of So 25 Pao 
o ' . , 

, } ] ] ‘>T (ME = Pee = . : ! ate iy 

‘ ane al othe ee ee ee 

i 
. } } 1 | ' . in y . gene 

heretofore mentioned: that the defendants. Kennedy & Durr. ac- 


| 


} , ° . * . 
eopted sad aie and so agreed and promised : hd me Consideration 


a 8 ] . 4 ] . . } . ] ° ’ 
Ol the said ae@reenrent cLbved Ub eke standing, aha On seek ter 
{ ” p E 1] . ; ?. 
MacDernmot did ei ane treads fe) tO the : pe I 
Durr all of said store fixture: 


thas : the de- 
cennedy «& 
sand good-will on said 2 Yd davio f June. 


ee etal 


a 
~e 
y 
~~ 
~~ 
— 


eatter the defendants, Kennedy & Durr, received, prior 


{ 
_ + } . | x? 4 ] +? a foe ‘ ‘on j y ‘ 
to the 13th dav July. ISSO. laree advanees from dcetendant MaeDer- 


e- wre ‘c328@e*--'e rm 


< - . . * eS : ¥ , } 
mrOt, OL OPCh account, and that the same were made by the satd 
| i F PY Aes De ee {* | asia aie } ' 

Mave Wormot (as defendant 1s 1 formed apes believes) beenuse [hie Sahn 


Were Necessary for the most efficient Carry ine on of said br 
the success of which, as the chief creditor thercof, the said MaeDer- 

lead ae Very. — terest : — the sid adlcaaeon were hy de- 
fondant: Kennedy 1) Ir, USCC | 1 the pour hese of woods, 
° 


 GO0UdS SO nents Ee d were sven t to their said stores and ; 


—— = 


nd me 


+) 
ct 


“Ff 
= 
——— 
a 
— 


] 

‘ to the stock of woods there offered for sal 

; 205 That many thousands of dollars were thus advanced and 

: expended, more than $25,000 having been in this manner 
: received from said MacDermot and paid for goods to the complain- 
, ants, Ef. GB. Claflin & Co., alone, in addition to large sums paid by 
aid Kennedy & Durr during said interval between June 25d, 1879, 
| 


and July 15th, 1880, to other firms and persons. That defendants, 
Kennedy & Durr, had accepted said _ fog —— and hac 
made the — therewith connected, because they, at t] 
ot “1d offer, were of 


<<—7er @ 


the time 
the Oplon threat by <ooeptiaed it the ‘V would he 
able to pay off all the.debts of the said firm and to re-establish the 
sald firm on their own behalf and on a sound 


| and secure basis. 
Phat in this they were, before said 18th day of July, 1SS80, disay- 


coco s 38 


pointed, Phat not olly they had been unable, out of the profits of 
their management of said business, to repay to said MacDermot 
any of the sums due to him and. by him expended prior to the 23d 
) 
{ 
' 
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day of June, 1S79, | uit t the ‘YY Were CVCF uhable to repay to him any 
of the laree SUDMS ly him advanced tO them subsequently to said 
23d day of June, and they became daily more indebted. 
That prior to said Tsth day of July, ISSO, the defendant, 
279 MacDermot ceased to make any further advances to said 
Kennedy AY Durr, ane thie (1) sid day the sid MacDermot 
brought suit (as heretofore allee d) for the recovery from sald ken- 
Hedy & Durr of the sunis of Miowiey advanced by him theretofore 
and subsequently to said 25d dav of June, 1S79. 
That the total amount Which he thus sued to recover was S46,794 


nd this said defendant avers that said sum of 846.794 was no more 
] had been be Pe ee - a - yee 
Lfial) Pad Heel (| LIne Salah Perro AdVANCeCE AS ATOPCSAIC. allel Was 


justiv due to said defendant MacDermot. That there was no CqUI- 
table or just defense therefor to said action brought on sald 13th « day 
of July, and no legal defense (as defendants, Kennedy & Durr, were 
ady ised nicl 
CA PCH se of a useless 11 lo: ition, the said WK hnnedy : Durr atte mipted 
to make no defense to said action; but, on the contrary, by their at- 
torneys, caused to be filed an answer to said asia se and an offer 
to allow judement to be entered against them in said action for the 
sum therem claimed, which was ecntiensts done, and said Judg- 


} ae } } fo , 
wheved), and that, therefore. anilin. order to save thre 


ow 


ment entered and rendered. 
And this defendant avers that exccution was duly issued on 
ZV) said judgement, and that im consequence thereof the whole 
stock of goods of said Kennedy & Durr, with the fixtures, 
vood-will, Cte. Were sold “ul public suction by thy | 
and COUNTY of San lh reineisco. Ol the Lith day ot Aap LSS0. and 
sce a sid sale the defendant MacDermot beenme the pure laser. as 


{ 
bh nhet ited } oy] bicl of 4] int of SSO.5S83 82 
Lt a% ore stated. and pron a Pylei QO] the amount of So yi oe 


~ 
4 
ee 
— 
_ 
a 
— 
— 
wee 
— 
_— 
ns 
—— 
— 
— 
—_ 
~~ 
— 
ao 


iWitmec, 
stated 11) colnplainants: bill herem: and as to the said sale this de- 
lendant savs that the same was conducted and made entirely in good 
faith and ae iestly, and with the plan of realizing therefrom the 
larecst possih te sup of honey, and that the manner of conduct tine 
suid: sale was neither deceptive nor hurtful to 
sale: anid aus tO snd manner of the eonduet ( 
division of sald stock of eoods Ito number of 
11) complainants: bill, the defendant avers threat the said manner was 
hot cssentially different from: the manner in which the sale hereto- 
fore Leserl bed Was condueted (>) the Poth day of Mareh, S79: threat 
there Was auiple thine for eoneral lispection Ol said woods by the 
public, anid cunple opportunity for anv POCrsoll desiring to purchase 
the same to make ah accurate estimate of the amount and 
28] value thereof, and that the sa 
wforesaid known as the “ Pavilion,” and that the manner of 
conducting said. si ci and of dividing said goods into lots and par- 
many of the defendant 


aan 
Xe prospects of Salad 
suid sale. and the 


) 
] ! 
ley reve ots, as charged 


! 
1 sale Wa conducted at the stores 


eels, Was hat ab gant’ Lee L by this defendan t, or by 

fas this defend: Peery ee ere ee 

(cls { bis Cie If Lit ‘uit is mformed ov Eber TM IC’ VOCS), yL1i 4 es { ected \ Eide 

sheriff of the city and county of San Francisco in the proper exer- 
i 


cise of lis official jude ment and diseretion. And this defendant 
cLVers 


} 


at after said judement had been obtained and entered in 


t 
favor of defendant MaeDermot in the action begun by him on the 
12—SS7 


~) 
- 
aoe 


~ ~-06Uh fhe 


--+-@ oo -3@p —-<++7- ee. 6 


oo 73t 
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[Sth day of July, 1SSO,and prior to the sale last aforesaid, a bill was 


filed in the superior court of the city & county of San Francisco, by 
| HW. 2B. Claflin & Co., complainants herem, to enjoin the said 
l the execution of the “ae judgment; that the said bill 

suit was based upon substantially the same charges and allegations 
of fraud that appear in the bill of <nusienaiia herein; that a fall 
: | 1] sahiegs: aie of all said 


—— 
~ 


——! 
_— 
_— 


a } 1 } . P yi % } ari &} ] } 
ne Ol; SIG aAetTION Was had, and a 


charges and allegations, by said superior court: that after said hear- 
Ine (and an examination of the books) of said Kennedy \ Durr, thre 


1 


} | . + } *.)} , | yy i ‘ Lae ai] vy 7 ‘ ( ‘|. {}y, im? Lv. ‘ hey aout 
MIUNCUO pravead fOr Th sara Dili OF Miessrs. Claliin a O. Was Gehied 


nt } i } 
(Tidl LITE Saie allowed to proceed, 


252 Phat two other similar injunction suits were brought in 

sald s Uperior court, to restr - said execution and sale, Upon 
substantially the same charges and the same allegations of fraud as 
in the bill of the complainants herein; said suits being brought by 


other creditors of the firm of Kennedy & Durr. and that a= full 
hearing was had in both of said suits, and after said hearing, and an 

° ° Ss Md > « , ~ : . ' — ’ " o> a : - 
examination of the books of Salad hKenne “Ly W urr by th eC sald COUPL. 


ihe Injunctions prayed tor by the It spective CO niplain: Wits in said 


[ 
suits were de nied, and the sale last referred to allowed to proceed. 
And this Fan avers that all of the nsactions between cde- 
tendants, Kennedy & Durr, and defendant ¢Dermott, referred to 
herein, were had and made in complete Boone faith, and with no 


purpose Whateve 4 of hindering, delavin me, Or ar frauding the COll- 
plainants herein, or any other creditors of said Kennedy & Durr, or 
any Persons whomsoever. and foro purpose other than the Purpose 


herein, In this answer of this defendant, referred to and explaimed. 


XXYV. 


— , a oa ay eee 
And this detendant. turther AnNSWerine to the adileged Hid- 


PLY ly sal fantc « 39°72 7? ; ; POY | | 

L209) ditional facts and circumstances in PaPragray il » &. . M4 of com- 
] . A 2 1] : < » 17 fe 
piaMaht ll, alleged as evidences of thi alie@ations of fraud 

it) cLidl 1] clays 


believes) investing and loaning money; but denies that the said 
MacDermot is unscrupulous, or that he never lends money without 
security 

4. Headniits thata committee of creditors of said Kennedy & Durr 
was appointed on or about the 14th day of March, 1879, but he de- 

tl ie defendants Kennedy & Durr, on being requested 
objected to do so any longer than 
y themselves of the propriety of 
the demand of said creditors. H admits that the three books in 
sald paragraph XAXXAITV of complainants’ bill mentioned, were pro- 
duced by said Kennedy & Durr. He denies that the cash books 
presented the Appearance of having been purposely soiled 
and damaged, and denics that the ledger’s appearance sug- 
eested that the entries had all been made at One time, al 
avers that all of said) books had been regularly kept by 


» } } d " 

produce then DOOKS, hesitated pete 
Fs 

ae | 


Was proper and necessary to. satl 


— 
ai 
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sald. Kennedy & Durr, and the seni therem all made at 

254 the time of ther respective oceurrences, or thereabouts, exc pot 
uch entries as had been transterred ae the books in which 

they bed been first made. And he says that the ledger of the same 


CC] 
INennedy and Durr was a merchandise ledger, and did not 
to contain any detailed statement of their accounts other than mer- 
chandize accounts. 

That in the said book the aceount of the said Kennedy W —— 
with the defendant MacDermot appears with a statement the 
Severn PronUssory notes OW tO snd Vii Le rhieot by said ~ tlie 
& Durr: that in said statement there isan erasure and correction, and 
that said erasure and correction were made at the time of the 


origina entry of said) account. — as to the account mn said 
ledger of Ik. Hi. Jones & Co., this defendant savs that the same was 
not written In purple ink, as in coma bill alleged, but was 


y 
a } 


Writcen i blacl aye Ink: nnd that the other accoulhit ! OOK Were 1 
purple mk: the Ue the sald account ol ko HH. Jones & Co., and the entries 


thereof, were made by this defendant personally, and that they were 


made in oa different ink from the rest, because having accidently 

made the first entries of sard account im said different ink. 
. ae | Fe : { af ne ; > > ‘ 
ZO) tiiis defendant thes rea iter continued LO do so [or the PUPPOSe 


of uniformity. 

C. lle denies thr at no answer coul hy Seu committee be obtained 

from said Kennedy & Durr as to where they had procured the other 
hooks, othe ‘Ty than the cash-book., 

d. Headmits that Messrs. Fox & Kelloge appear 


— 


— 
a 
a 
~ 
~— 
} 


attorneys 
thre Various parties mentioned im subdivision I of said ] 
NNNTV. That they were not the regular confidential ad- 
VISe rm of defendant MacDermot, but appeared for him in said suits 
schidte rs. Kennedy & Durr, and Jacobi vs. Kennedy & Durr, 
ecause he, t defendant, MceDermot, had occassion, in purchasing 
the outstanding claims against Kennedy & Durr, as heretofore ex- 
plained, and in satisfvinge himself of the validity of said claims, to 
aseertam, not only from said Kennedy & Durr, but from Messrs. 
the legal advisers of said Kennedy & Durr, that the 
dd were valid and beyond dispute. And the said 
lox WY Nel iOfge ap ypeared fom dolls hts, Kennedy WN Durr, 1) thre 
said suit of Mareh Sth, 1879, brought by defendant MacDermot, for 
the PCasOn that sid ION WN iKelloge Were the eeneral attorneys of 
sald Kennedy & Durr. 

SH f, He says that the retranster of said stores by MacDermot 
to defendants, Kennedy & Durr, was on the 25d day of June, 
IST9, made because, (as this defendant is mformed and believes), the 
defendant, MacDermot, had found it Lnpossible tO Secure from — 

business while managed by himself, the repayment of the sun 


eo , } , . } } a . + } > {° *s eoeed ¥ 
adireCaay ad anced by him ais fHeretolore CX] eaned : nnd ccaieee 


re Pa- 


ie: dy We oBines 
GA IN CLIO: 


Challis SO PUL 


— 
~e 
f 
~ 


Kennedy & Durr were not on said 25d day of June mdebted to any 
one other — said MacDermot, in any amount other than an mcon- 


stderable one, and beenuse, (as this defendant is informed and be- 
heves), the said MacDermot felt and was of the opinion that he could 
get a repayment of said advanced sums, only in case the said busi 


--@e-8 @ ewer 


eoweeorrr- 


--* +~ee -@ 
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hcss hould ay PAT Aa \\ itty Prva’ IK tI ana mere antl K howl Loe 
than lie himself possessed and that the sata Som ay & Durr. ly 
their long acquired experience and skill in said) busimess, would 
able to carry it on suceessfully and profitably, and to repay to lim 
all threat he had yell | Out 11) COMIC tion witl } said busimess, and als ad- 


vances to Kennedy & Durr 


ff. le denies thirst bef re thie { ne when defendant. Thos. [. 


Kennedy, went to New York ino 187%, the said Kennedy & 
Durr were the ostensible aves 


its of defendant, Mac Dermot, and 

saves that from and after said safd 25d day of June, they were 

the real and. ostensible owners of said pm and denies that 
they were in collusion with defendant, cDermot, or that there 


cur , . ; +} } ’ ’ } 1} J } , } \ [ | ) i 
Was Ho appareciit change Ik thre Yrelationshilp ay LWeenh Salad Waciver- 
xe } 


} } ly 4 re , D Vea yee 11) 7 +: ye . }3°1) VY 
mgOtL alla defendants. Kenn avy WwW wurr, UNtli AM! thre retuVyy of “Hid 


mits that in Aueust, 1879, defendants, Kennedy and 
| | ave any money, or any 
means of getting money, NCC] mt from the sale of the goods of sad 
stores, or from det neon Aah ines Mnot, but he says that at said tine 
the said Kennedy & Durr were the owners of said stores and @oods, 
ind that the same were not then claimed by said MacDermot. 


i 


Ce admits that shifer the transter aforesaid of “1d Store Lo Ken- 


i ’ ] 'yr } } SP * 2 ? ,* a 76) ve oa i } 

nedyv & Durr, the book KECDC) Of silat STOLS Was al } PsotL W ho tread heel) 
; ios oy ] } : } 

theretofore emploved In said stores by defendant, MacDermot, and 


eLedlpits thisat seid bOOK KC Cpe liq Cit live LQ) silicl = ae ie il] hie 


‘ } 
protits and net rec Ipots of sard stores 


' j " - {" l ators 

J: He denies that after said transfer of said stores to cde- 
apelin aan ae a 2 ae , 
258 fendants, Kennedy & Durr, the defendant MacDermot pur- 


\ 
chased an hisown name from Rosenbaum & Co. or from any- 
bod Vs @GHy Poods for retail or other sale at seid SOLVES, Or that any 
goods so purchased by him were placed in said stores or there sold. 


KK. Jle denies that (to the best knowledee and belref of this defend- 


y °) ‘ ‘ 
ant) the said MacDermot, on any occasion prior to the 13th daw of 
fF } ’ , 3} a ‘ ue : idan: ; . x ee . +> J 1 ori ° 
July,and subsequent to the said transter of June 23d, 187 pe rsonal ly ’ 


( 

or at all, Lave orders to anv of the Iniplovees of said stores as to ar- 
rangement of goods, or as to anything else connected with said busi- 

ness or the man: lcment thereof 

m. Tle admits = between June Ist and July 15th, 1880, the de- 

fendants, a — hac Lert tai mpOoneV OF Mas of raising 
money except from efe ndant MacDermot, or from-sales of goods in 
src SLOLES | but eine awe crea ce ehable them tO pay off all 
the debts that they did) pay off; that it is not true ey bie pail 
| ts in the State of Califoanta, « except four, or that the 
by them exceeded at all the rece I} : from “the sales 
during said periods. And denies that by iciekisdae WEE 
25+) nabled to evade the Insolvent | aWs of the State of Califor- 


A 


fd. LHe admits threat the dete na: init Jos. ie nedy, Is cl brother ot 


defendant, Phos. TH. Kennedy, and that he was regularly emp loved 


} 


ran! sic STOLrCS both by the defendant. Mac Di Prot, wr 1) thre Lore: 
Were the property and under the managcemcnt of sald i aliniciainn 


ee 
ce 
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and by defendants, Kennedy and Durr, when they had the manage- 
macht ane ownership of said stores; and that he Was sO cm ployed ()}) 
account of fis skilland experionce in satd business. 

0. He demes that there was any composition of Kennedy & Durr 
with ther creditors, and savs that defendant MacDermot on his own 
behalf (as heretofore more fully set cut) bought up the claims of said 
creditors ; but says that the whole purchase and settlement by defend- 
ant MacDermiot of said claims of creditors was conducted as herein- 
before set out and alleged. 

» Tle admits thatat the time of the retransfer of the said stores to 
Kennedy & Durra great part of the money advanced by defendant 


MacDernot. in the purchase of srid) clatms and of) the liability 


incurred, had not vet been repaid to him, but avers (on his 
tf) that said MacDermot had reecived 


Information and belize 
wane from the sales dn sard stores a repavinient of a considerable 
part of said advances, and belteves (as herembefore stated) 
Heat the stock of eoods li Sul STOVE would lye sufficrent, with Cale- 


til 
aan Ppa eMehe, i@) POP aN i () Piddy) cl | (>) lis cai Vel lice . cL ihe 


—) 
— 
— 
~ 
— 
an. 


expenditures. 

(J. He dentes (on his information and belief) that Messrs. Fox & 
IK cllove are, or Were at any time, the contidential advisers of defend- 
ant, Mace Dermot. 

r. Tle admiats that the sale of the store and goods made on March 
2oth, IST), was made mn six or seven lots or departments, as alleged 
1 subdivision Roof paragraph NAANEV of coimplaimants’ bill, but 
he denies that such division was Injudictous or cli wd vantagveous LO 


ata poorer rate: and 


! ] ] .. Pe: | 
fo thre sale. or calculated to make the OOS SC] 


denies that said) method was selected by defendants, Kennedy & 
Durr, and defendant, MacDermot, or in any collusion or confeder- 
ation. 

N. [le adinits threat thie sale Of thie store ahead eoods miaide Ol) the Lith 
dav of August, ISSO, was miade In seven or eight lots or dk pariments, 


as alleged in subdivision S of paragraph NAAEV of coniplameants’ 


“eo ] { ] ; , : 2 Ie ak a aid ea a +7 . 254 “ee : 
load. ehen he dente: thirst SUCi) GIVISLOLL Was rryurcd ie hKOUS O] enl- 
| +1 | F 7 : . ‘ dd orf ‘ 1’ } . ‘ . 11 ° 
ty] culated to PaKEe thie woods SCli ct a low Heure, eid denies 


that the said method of sale was selected or directed by de- 


fendants, Kennedy & Durr, and defendant, MacDermot, or by any 
of them,or in pursuance of aay collusion or fraudulent confederation. 

f. Tle dentes that stnee the said Lith day of Auvust, ISSO, the seid 
business has been conducted by said MacDermot with said Kennedy 
& Durr,or that said Kennedy & Durr have acted or appeared as the 
avents of sald MacDermot, or have purchased, in the name of said 
MacDermot, or have controlled or been concerned with the manage- 
ment of said store, or the emplovees thereof, in any way whatsoever, 
ov that defendant, MacDerniot, has personally appeared at said stores 

ae 


ee ae re s ‘° ee me, me 
ho Pore tian prior bo sald sie of c\ucust Lith. LSS. 


] ] a. {* Tat are 5 : ae Se : 

vw. Tle denies that the defendants. NRMennedy & Durr. have been 
- 6} ‘ ) + . , hn , » " ~~ e . > + | ; Y _ + | 7 

envaved im trving to procure stnhaiicr or other stores tor the sale of 

oe. »* . 4 , :; 1 i 

thre sii VOCS? edie qdehles that thev have done “O)., €1 De Lr with >} 
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GEORGE A. MORRISON ET ALS. VS. JOHN DURR ET ALS. oY, 
Oy] Bill of Revivor and Supple meent. 


In the Cireuit Court of the United States, Ninth Cireuit. and District 
of Californin. 


(rrorGe A. Morrison, Joun Terria an, and Joserm C. ALEXANDER, 
comprising the firm of Morrison, Herriman & Co.; Joseph Beekel 
and Benjamin ff. Beeckel, comprising tie firm of Joseph Beckel & 
Co. and Thomas Drew, Complainants, 

ve PSUS 
JouN Dturr, Surviving Pargner of the tirm of Kennedy & Durr 
Joseph Kennedy, and Charles F.MacDermot, Defendants. 


To the judecs of the cireuit court of the United States for the dis- 
trict of Califormia : 

(rcoree A. Morrison, John Herriman, Joseph c,, Alexander, 

Joseph Beckel, Benjamin FL Beckel, and Thomas Drew, of 

>? the CIty anid COUNRTLY of New York, citizens of the State of 

New York, bring this their bill of revivor and supplement, 

in behalf of themselves and all other creditors of Kennedy and 

Durr who shall contribute to the expenses of this suit, against Jolin 

Durr, Joseph Kennedy, and Charles I’. MaeDermot, of the city and 

county of San Francisco, and citizens of the State of California: and 


thereupon your orators, by way of supplement, complain and say : 

That on, to wit, the —— dav of March, A. D. ISS], the original 
bill was filed in this cause, wherein it was alleged that defendants 
therein, Thomas TH. Kennedy and John Durr, were and had been 
copartners during all the times in said original bill mentioned 
under the firm name of Kennedy & Durr. 

That proper process and subpeena was duly issued out of this 

court, and on. the day of March, A. D. 1SS1, said writ 
305 of subpoena was duly served on satd Thomas HH. Kennedy by 
the marshal for the district of California. 

That on the 2nd day Of April, A.D. 1SS1, the said defendant, 
Thomas IT. Kennedy, died, leaving the defendant, Jobn Durr, the 
sole surviving partner of said firme of Kenndy & Durr. 

That in said original bill certain relief is sought to be obtained 
and praved for against the defendants, Thomas TH. Kennedy and 
John Durr, as said firm of Kennedy & Durr, of and concerning the 
partnership transactions of said firm, all which said matters and 
things in said original bill contained are hereby referred to and 
made a part of this supplemental bill as fully and particularly as if 
herem stated, 

Under the circumstances aforesaid the said original suit and pro- 
ecedi nes agaist sald Thomas uA. Kennedy have become defective 

and abated, and the above-named complunants are desirous 
| that the same should be revived, carried on, and prosecuted 

between the parties to this suit in the manner herematter 
prayed, 

Wherefore, may it please your honors, your orators pray that the 
said suit as to said Thomas H. Kennedy, deceased, and against said 

15—SS7 


y 

; WO GEORGE A. MORRISON ET ALS. VS. JOHN DURR ET ALS. 

; firm of Kennedy & Durr, and all orders and proceedings therein as 

| to said Thomas IH. Kennedy and said firm of Kennedy & Durr, may 

stand reyiyed and be in the same condition as if the suit had not 

3 become abated by the death of said Thomas TH. Nennedy, and that as 

° to the said Thomas Hl. Kennedy and the said firm of Kennedy «& 

Durr, the said suit be continued against said John Durr, the surviy- 

Ine partner of said firm. 

And that your orators have such other, further, and proper relict 

| as in equity and good conscience they may be entitled, or the nature 

; OF thelr case mav require 

CHAS. W. BRYANT; 

Solicitor tor Complainants 

, O00) (}ondorsed :) Serv1es oo by py this 19th day O] 
July, A. D. 1882.) Edward . “Pringle, solicitor for deft: Mac- 

. Dermot. Fox & Kellogg, solicitor- for deft Durr. Chas. W. Bryant, 

olicitor for complainants. Failed July 19. Issz. LS. B. Sawyer, 

, clerk. 

| SO} Order that Commission Issue and that Bill of Revivor be Filed. 

3 At a stated term, to wit, the July term, A. D. 1SS2, of the cireunt 


° court of the United States of America of the ninth judicial court im 
; and tor the district of (‘aliformia held at the court-room in the city 
s ? a . 4 ee . “ sy ; : ° ] F — 

and county of San Franciseo, on Monday, the Sist day of July, mn 
ie FREE! Sa ns nee Lae hundred and cighty-two 
, 


: Present: The Honorable Lorenzo Sawyer, circuit Judge. 

GEORGE A. Morrison ef al. ] 

‘ US, ~ No. 2072. 

Thomas TH. Kexnnepy et al. J 

Qn motion of Chas. W. Bryant, Esq., on behalf of complamants, it 
: ° is ordered that a commission issue to Joss ph B. Nones, ™ Duane 
3 strect, In the city, county, and State of New York, to take the 
' 207 testimony of John W. Clark, EE. | a Suleer. and \ Wines S 
Dunn, under mterrogatories filed, and that the 9th, 10th, and 
l2th direct interrogatories to be admunistered to eaeh witness by 
' complamants be stricken out, and that the word “tenth,” on line 
two of the 11th interrogatory, to be propounded to each witness by 
complainants, be stricken out, and the word sixth be inserted in 
, lieu thereof. It is further ordered that a bill of supplement and. re- 
vivor be filed, and that the said cause be revived and continued as 
to Thomas IT. Kennedy, deceased, and the firm of Kennedy & Durr 
against the defendant, John Durr, partner of said firm. 

| [ hereby certify that the foregoing is a full, true, and correct copy 
; of an orlgmal order made and entered in the above-entitled action. 
Attest my hand and the seal of said circuit court, this 4th day of 
February, A. D. 188-4. 

, [ SEAL. | L. Ss. B. SAWYER, Clerk, 

13) rE. D. MONCTON, Deputy ¢ Terk. 

3 
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GEORGE A. MORRISON ET ALS. VS. JOIIN DURR ET ALS. Cy) 
SOS Knvollinve net. 
United States Cireuit Court, Ninth Cireuit, District of California. 


GEORGE A. Morrison et al., Complainants. ) 
us . No. 2572. 


JON DURR et al. Defendants. 


The complainants filed their hil] of complanit here ())) the Ot], 
day of March, LSSL, which is hereto annexed. 

A subpcena to appear and answer im said cause was thereupon 
issued returnable (>}) the firse Monday of April, ISSI. 

The defendant, Charles I. MacDermot, appeared herein on the 

Ith day of April, ISSL, by Edward J. Pringle, his solicitor, 
jy) On the 50th day of April, ISSI1, the exceptions of said cde- 

fendant MaeDermot to portions of the bill of complannt 
herem were filed, which are hereto annexed. 

On the 2d day of May, [SSI,a demurrer of John Durr and Joseph 
Kennedy to the bill of complaimt herem was filed, which ts hereto 
annexed, | 

On the 5d day of January, 1882, an order was made and entered 
here overruling said demurrer ana exceptions, cl certified COPY of 
which order Is hereto annexed, 

On the 5d day of April, 1882, the answer of Charles I. MacDermot 
was filed herein, which is hereto annexed. 

On the 10th day of April, 1882, an order was mede and entered 
herem overruling the demurrer of the defendants, Kennedy and 
Durr, cl certified COPY of which order IS hereto annexed, 

O10 On the 22d day of April, 1SS2, complainants’ exceptions to 
the answer of defendant MacDermot were filed herein, which 
are hereto annexed. 

On the 5ist dav of May, 1852, the answer of defendant, John Durr, 
was filed herein, which is hereto annexed. 

On the fifth dav of June, ISS2, two replications were filed hereim, 
Which are hereto annexed. 

On the 19th day of July, 1882, a bill of revivor was filed herein, 
which Is hereto annexed, 

On the 31st day of July, 1882, an order was made and entered 
herem that a Commission issue to take testimony, striking out por- 
tions of the interrogatories, and that a bill of supplement and revivor 

be filed, a certified copy of which order is herete annexed. 
so | Therentter a final deeree was filed and entered herem, im 
the words and figures following, to wit: 


1? Decree. 


tastated term, to wit, the February term, A.D. 1854, of the 
circuit court of the United States of America, of the ninth judicial 
circuit, In and for the district of California, held at) the court-room, 
In the city and COUNLY of San Francisco, on Monday, the 4th day of 


LOO GEORGE A. MORRISON ET ALS. VS. JOHN DURR ET ALS. 
re February, in the vear of our Lord one thousand cight hundred and 
By lehtv-four. 
‘ Present: The Honorable Lorenzo Sawyer, circuit judge. 
GEORGE A. Morrison ef al. 
ZZ VS, swe. Sars. 
Joun Durr et al. 
4 This cause came on to be heard at the July, 1SS82, term of this 
court, and was argued by counsel, and thereupon, upon considcra- 
tion thereof, it appearing that there is no ground for relief agaist 
| defendant MacDermot, as against whom alone relief was asked, 1 
: is ordered, adiudeed, and decreed that the complunants’ ball 
. 5 4 BS herem be, and the sanie hereby is, dismissed : and it is further 
| ordered that said complainants pay said defendant MacDer- 
1 , mot, lis cests in this behalf expended, to be taxed 
iz (Sigiied) LORENZO SAWYER, 
: U s. ¢ mowed Judge, Ninth Jud’ Cort. 
| { indorsed ~ hiled alnidl CVC 7 he bruary 1. ISS t as ». [3. Saw ve r. 
: clerk 
i 5 
| 14 Memorandiun of Costs 
UNITED STATES OF AMERICA: 
: Circuit Court of the United States, Ninth Circuit, District of Cali. 
fornia. 
Gio. A. Morrison ef als.. Plaintiffs, 
} Us, 
JOHN Dturn et als., Detendants. 
Memorandum of Costs and Disbursements 
Disbursements : 
Hs Comunisstoner’s fees In taking testimony SO15 00 
i To C.W. Bryant, Esq., pP its’ solicitor, being 3} 
the costs of taking testimony, the further 
; "ie, et ror iS 80 Obj. to & alld. 
® Witness fees—Gumpel (expert testimony) yO OO oy. to dis ‘ad. 
' Pattee (expert testimony). 2) OO - ee: 
Wertheimer, Walsh, Delaney, Talbot, Crow- 
ley, Beanes, H. Smith, and Hetrick (2 days 
each, at S150 per day)_. yak Se eh ct a ti ia . 24 0 
Barnes, Napthaly, S. V. Smith, Booth, & 
Robinson (1 day each, at $1.50 per day) 4 020 
> Witness French (5 days, at 81.50 per day) L 50 
Lo i 
' Solicitor’s fee ()]) taking depositions (17 wit- 
- 4 nesses for def’ts, and 50 witnesses for pl its, 
| Wt Be WE oi een cm ace RED Be 
| ' 
| : SOTO 30 
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S55 PO 


ae nn a es 


Total ptarta SONI ete oe SHOS OO 
eee at...<. =. ERI M To OO dis’d 
S50 OV 
L. S. B. SAWYER, Clerk 
315 UNITED STATES OF AMERICA, Pi 


Leistyiet (if Catifornia. City ane Carnie, of NU 1) bpaneciseo. } 


> ud We ure Z, |? rinele, being daly SWOT), (Le Poses and s Bike he 
thre ettorhe Vv foo the defend: hi! AY Fire Dern 1a] 11) thi above niitled 


} 
4 
oe p _ eo a } 
CAUSE, anid cls such Is better Informed relative to the dbove cost eulid 


} : , } ] : ; 1 . 
lis Sbursenn ‘tits thian the sard defendant : Chiat the tems Wn the above 
: } ; } ‘ ey Fe 4 
mrenrorandum contained are COTTect tO the Dest of this de PORTE S 
i 
} ‘; - ’ a4 aa = ee A — 
knowled@e and belief, atid Libel the sada disbursenielts have been 


4 eG april Trad 1 the sald ¢: , 
Necessarliy McuUPrVved TW) the salat Cause. 


EDWARD J. PRINGLE 
Subscribed and sworn to before me, this 9th da lebruary, A. 


LD. 1388-4. 


FY. D. MONCTON. 

(Copiussioner of {| S Crrewié ¢ Olrt, Ke. 
(Ienidorsed:) To Charles M. Bryant, Esq., solicitor tor pl’! 
will a ( take notice threat ()] 1 Monday, the Lith Ciel 

O1t ruary, A. D. 1854, at the bain: of 2 oclock p.m, I will upply 
to the clerk of said court to have the within memorandum 

of costs and disbursements taxcd pursuant to the rule of said court 
In such case made and provided. Edward J. Pringle, attorney for 
deft) MacDermot. Feb. 11, con. to 2 pom., Poth. A copy of the 
Within is hereby received, this 9th dav of February, A. D. TSS. 
(‘hieis, WV. Bryant, SOLLCLLOL for complainants Iiled t hid: Oth dav of 
lhebruary, A. D. 1884.0 L. S. Be. Sawyer, clerk, by I. D. Moncton, 


deputy clerk. 
317 ( Ti rhs ( ertificate. 


Whereupon said) pleadings, subpoena, orders, mete: decree, and 
memorandum of taxed costs are hereto annexed, d decree be Iho 
duly signed, filed, and enrolled, pursuant to the sechvatioe of said cir- 


cult court. 
Attest: [SEAL | a Ss. 3. sA\ \W bY ER. Bi? rh. 
By F. D. MONCTON 


Midorsed: Enrolled papers. Filed 4+ February, iss4.0 LS. B. 
Sawer, clerk, by Tf’ Do Moneton, deputy clerk. 
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lay GEORGE A. MORRISON ET ALS. Vs. JOHN DURR ET ALS 
ct ‘ Opinion { Oral Decision.) 
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States. District of California 


Morrison vv. Durr ef al 


T e FY F ‘ > ) { 
VIONDAY. hebpuary tae 1834 
ee. Bs Ri a ci i ee ee 
AWYER, CAPOUUL M1dee (} 4 PIVePInNY bh) OFQI (1% ISO?) 
ryyy aia <S 2 a pie a aad } fy ; Pa 
hae record dh thi LET | Volubious, ane It lias OTVell We SOME 
; : 
troubie to Come to a COHNCIUSION Chtlrely Satisiactlors 
riy} , ’ re . Lt os 6 ‘ 
it) ult Is a DL hn eau —1 creditors’ bill—to reach funds in 
] ! ’ rhe \ t ; es, 1] } . ] res = 
Chie pheddye Ol MacWVermot. Which are wlegwed TO have been WTatau- 


ee tr |; pe ee ee eS cee 4% 
eeee' and unlawfulin Obtained DV bienlis of cCollustohn with the othes 


defendants, Nennedy and Durr. The main facts, stated briefly, 
aside from the charges and denials of conspiracy and fraud, ete., are 
bout as follows: Kennedy and Durr were doing a very large mer- 
cantile busimess in the citv of San Francisco. and, on the 15th 
i Miaarch. 1870. il laren nunbhes of San le renecisco prernne: attached 
thelr POOUS There were six attachments suits. in ¢ ich ot which the 

property was attached prior to retire cronity by MacDermot. 
19 Phe amount of these six attachments was very nearly a lun- 

dred thousand dollars Maced rrneot brought sult (>)) four 
Drolnigssoryv notes forthe sum. of prepirian pe rT an intyv-one thous: brid 
dollars, there beme six attachments ahead of lim vail he beme the 
only remaining admiutted creditor ja California. There was a con- 


» J ’ > ; | rts } j wie : } : ‘ ? + 
sderable hMount of aceoninModation totes. but whieh were cladmed 


ia 
() have been fresaure 


i 
t mt . oy . ‘ — a * : } . "<6 - 
uiently put am erreulation. and to be invalid. 
Upon an answer, admitting the amount claimed to be due, jude- 
ment was ente read tor Vine Dr rniots debnwnd. Chere Were SOTMNEC three 
thousa na dollars | 

] + 
were brought. 
Attey Vince Dermot attached ; ric obtamed hs 
eRe . + } 
rangement by Which 


ue to creditors 1n New York, upon Which no suits 


A 


udement, he made 
he eee Hased t hae demands of the first two 


~ 
— 


a 4 ) . ; ; } ’ 
ich ins a creditors. Willehl amounted fo about forty-seven thousand 


viving his own promissory note therefor, which le after- 


wards discot uunted for SIS.SOO.00 cash 

[n those two suits yucdements were afterwards entered, the de- 
' 3 | ' nee - oe 
fendants haying answered, admitting that the amounts Clatnied 


were correct and justly due. After purchasing those two judements, 
MacDermot sold the stock of goods On exceutions issued thereon 

for an amount somewhere In the netehborhood of forty: 
20 four thousand dollars, ana eeneer ased the vroods 11) liitiise If 
His own judgment was left unsatisfied. Te afterwards pur- 


chased t ic de hs ands of the other Credltors, ¢ * oe }) | thisat of Janes Koen- 


= =, Oe } . : ae ; . } } }] Le . i ig i Seer 
hneay, Whicilh Was fo. SECVe]) thousnnd (Olas. gil thie rage OF t 
ryyN > . e 
centsonadollar.  74J heamount of prior Hens so purchased was ra 
i 


one hundred thousand dollar Thus he paid eighteen thousnnd 


eight hundred dollars cash for the two claims diaving the first lien. 
} } ? } 

and gave lis notes UMOULTINE to somewhere about thirty thousaud 

dollars, for the remaining claims canines pavable at differen 


times. He gave notes of his clerk endorsed by himself, which he 
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afterwards paid. Kennedy & Durr compromised the notes claimed 
ice he yold at ten cents on the dolliar. pavable at some time In) the 
future; so that MaeDermot cont ws all of the indebtedness ex- 
cepting the three aie ge dollars in New York and the seven thous- 
and dollars claimed by Joseph ~ ian tl brother of defendant. 
Thomas Kennedy. After purchasing the goods and all the interest 
of Kennedy «& Durr In the store, according to lis account, desiring 
to avail himse If of the eood- will of the store where it and the eoods 
Were aud he continued to sell the pe at the store where they 

then were, and Up to the 25d of June ae had sold eoods 
32] enough to pay off about twenty bt usand dollars of lis ad- 

Vahces, OF what Wits about SI ullici lent to coi his advances for 
the purchase of the first two demands in suit and something over. 
[fe then made an arrangement, according to his and Durr’s account, 
witli Kennedy X Durr, by Which he i" Sole the goods LQ them. be- 
lieving that they could handle oes goods more advantageously than 
he could, and would be able to go on successfully with their busi- 
hess, Upoti their avreement to pay * Mm the amount of the 1 ndeb ted- 
ness then held by him against thenn. 

And he made this Arrangement | That they should deposit the 
het proceeds ot the foods, eitte l axe ving thie CX PCHSses, from day to 
LO dav, with lim as their banker, and thre hn draw out 0 PIOnMeYV cas 
It Was wanted to carry on the busimess.  ITle said that he did this in 
evood faith; that he beleved that it would) be an sivedaane to him 
the Way of Security, and that they would be able to prc him all 
his demands, which was all he « lesired, and he was desirous of help- 
Ing them start in business again. Controlling all their just indebt- 
edness, he thought it would be safe. Kennedy then in) August 
went to New York, ped off all lis New York creditors in full out of 

proceeds of sales already made, amounting to about three 
$22 = thousand dollars, and represented to his creditors in New 

York, as they testify, that he had made a compromise or sct- 
tlement of his affairs, and was prepared to go on with his business. 
According to the testimony of New York merchants, they, relying 
upon his statement and the statement herematter referred to, al Hewed 
to have been made by MacDermot to Clark in dhe carly part of May, 
at once sold him goods again upon credit. [Le first purchased goods 

August, and the store and goods had been turned over to Ken- 
nedy and Durr by MacDermot on the 25d of June. Kennedy and 
Durr went on buying and selling goods in their business, as they had 
done before their failure, depositing the net proceeds with MacDer- 
mot, as had been agreed, MacDermot, When they wanted honey, 
pay ine over and advancing more money to them. It went on that 


| 


Wav for about fourteen months, unti July, 1880, when the drafts on 


MacDermo nia pet do by nm had — rably exceeded the de- 
Post . Kennedy Pee Durer diss noe lare ely overdrawn. [le had made 
aid advanees to enable { lier to vo on with ther business, and 


he had paid out during that time over two lundred and. fifty thou- 


said dollars. the Checks hoy which ure produced 11) (> vide WCE 
Se At that time he found that | hey wor fifty Ix thousand dol- 
lars overdrawh. and le con luded that it was time for him to 
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close Uy}? his aceounts: that they Wey COTO Le pre) 1) clelt 1a) him 
lstenad of @ voettine QUt. Le. therefore, rote aby oaittaredirrend “uit 
for ft for ty-six thousnnd dollars, thie Lysate bare of ae el vane : then re- 
naunineg unsatisted., ening: and Durr before purchasing mor 
voods, had paid up ther three thousand doliars mndebtediiess i New 
York, but there was a leans: anniinid ot ia aes for woods soled 
Ubseq auntie tigen meee eee ees ng be Meaclivermot 
sold As eoods (1) his ] 1Wdeme hit obtained for thi betlsunece of say ch dae 
due ap for ~aeoa  conania five hundred an ohtv-three dol 
lars. at al bape 1), public, sheriff sale. and thev were tr rh ltt ly aie 
sclf. The New York creditors, as appears in the testimans ierh 
hy various suits In the State courts to SO} the sie b MVD. tO, On) 
the same grounds of collusion and traud alle@ed in th before 
] } = ] : } } ; aa 4 
LHe Sale Was made: hut tiie (ecisions OF The COUrts Were « “nihst 
them, and thev failed to do so. Complamiuits, Morrison & Com 
pany, Claim that there was a conspireey between Mac Derniot | 


Ke ‘hhh reddy anid Durr LO Got credit for si larere Mount of Moor 
324 and in the mode pursued appropriate them to their own us 

And it must be adimitted, under the cireumstances, that there 
Is SUSpIClON—Very strone SUSPICION- attending portronss of the trans 
actions. But mere suspicions are not proof. When we come to tal 
all the fey ‘ts into conus! deration, there w;: Is hol hing 11) thea vdnnvit toa celts 
of MacDermot that might not have been honestly and td cntire wood 
faith performed. ITe might honestly and with entire good faith 


have been desirous of helping his friends long, behevinge threat they 


, 


would aye able. with his AIssSIstalce and forbearnnee., to suceesstully 


carry on them busimess. Phe only question is whether thev were 
honest transactlons—whether MacDermot did, in fact, act im good 
faith, or whether there was a conspiracy to obtain these woods in the 
Way and \WV ith the intent alleged ly complatants. 

Alt thie alle eratlOns sian lil] as to isa seve and fraud dre Very 
directly anid posit Ive ly lenied MacDermot admits the main facts 
the transactions in his answer, ‘lei he distinetly and directly 
denies everything W1 th a usion and fraud. He explains 
rat all. dis acts were pre rlormed 

in entire @ood | mith. The complaimants did not see fit to put 

e290 him upon the stand. They thought proper to take his testi 
mony in the form of an answer to the bill, and they took it 
with all the disadvantages arisine from this mode of proceeding, 
where the parties are competent withesses, and can more effectively 
li ag nana be examined oraliy as a witness. The charges 
the bill, as to collusion and fraud, are squarely met,and no testi 
MmOnvV as lo the facts In issue is offered awalist it, except the circum, 
stances surrounding the case. Durr also denies the allegations of 
the Dill as to fraud and collusion, and fully supports MacDermot all 
the way through in his answer. Kennedy is dead, and we do not 
know what he has said upon the subject. In) New York the testi- 
mony as to what Kennedy said and did is all on one side, and by 

one party to the conversations had,and that party an interested party 
We cannot have Nennedy’s account of the transactions. MaeDermot 
Was not present, and isnot bound by Kennedy’s acts. Mr. MaeDermot’s 


} a ; ie y ° : 
the transactions fully, a declares 1 
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answer ts evidence on all those pomts where charges are made as to 


his participating ma fraud, or as to his collusion, and he has met 
them squarely; and they must be overthrown by other evidence 
equivalent to two witnesses, or by one witness and other 

326 evidence which is equivalent to another witness. There is 
one other item of direct testimony outside of the surround- 
me clreumstances. Mar. Clark testifies that before the fifth dav of 
Mav, Ise. at the sugeestion of ennedy, he called Upon Mace Der- 
mot and asked him about the atlas of Kennedy & Durr, and Mae- 
Dermot told him that they had settled up with their creditors ; 
threat they were Ina position to YO On: and that Mar. Clark could 
seit ly se] thom woods (1) credit ta) any dmroult they mnuehit desire. 
but MacDermot flatly and squarely denies this statement of Mr. 
Clark: that ait occurred before the 5th of May, if at all, evident, be- 
CLUS Gn left on or before that day, and at that time these trans- 
achlon byewhich INchnedy & Durr re purchased the woods had not 
been consummated.  Theattachments were levied on the fifth day of 
March, and this conversation was on or before the fifth of May, 
While the goods were not sold and turned over to Kennedy & Durr 
enti) the 2od of June. MacDermot admits scelng Clark once, but 
only once, and he positively asserts that he never had any con- 
versation or interview of the purport stated by Clark, or any- 
thing like it. Even im the way stated, it did not necessarily 

sal follow that it was) fraudulent. And the statement Is only 
relevant to show fraud, for it 1s on that eround this suit to re- 

cover, and on no other eround Call a PeCOVerY be had under the pro- 
visions of the Civil Code, unless the representations are in writing. 
They charged that MacDermot on that first attachment sale got one 
hundred anid twelve thousand dollars’ worth of e@oods, sO) threat he head 
a daree stock to turn over, much more than enough to satisfy his de- 
mands, if sold) out m the regular course of busiiess. MacDermot 
admits that they were worth more than he paid, a sold out regu- 
larly at retail in business, but claims that he paid all the goods 
were worth when sold at sheritPsale. leverybody had a chance te 
bid as wellas he. At the time that MaeDermot turned them over 
all the goods unsold which he had purchased were returned. Ile 
owned himself all indebtedness which could) possibly embarrass 
them business, except a seven-thousand-dollar demand, owned hy 
one of Kennedy's brothers, and the three thousand dollars in New 

York. 

It was understood that that three thousand in New York should 

be patil Up oul of the proceeds of sale, and it Was) soe 

ey paticl Ul}. There was a laree stock of woods, and he might 


— 


well have thought it safe to allow Kennedy & Durr to go on 
with the business, and that they might work out, and thus they 
would be able to recover and pray all advances ane safely purchase 
more voods. If he made such statement as Clark states, it might 
have been honestly made. The questions are, was it made at all, 
Which MacDermot denies, and, if made, was it honestly or fraudu- 
lently made? Kennedy is charged with making various represen- 
tations in New York. But a conspiracy is charged, and the con- 
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spiracy should be —— on one part of MacDermot by testimony, 
independent of the declarations of the other alleged conspirators, 
| 


before their declarations ean basis as agaist MacDermot. With- 
out Kennedy's statements, and other acts made and performed out 
of the presence of MacDermot, and, so far as shown by the evidence, 
without his eesty or knowledge, to connect MacDermot with a 
CONSpITracy, t} lone IS ere evidence Upon whieh ; L CONSpIracy Calli POSSI- 
bly be found, and it is flatly dented by the ie fendant. There is no 
other testimony tending to connect him with a conspiracy 
2S) excepting the circumstances attending the transactions, which 
are not necessarily inconsistent wit th honesty and @ood faith. 
One of the New York witnesses testi fics that Nennedy gave hima 
statement of the affairs Ot thr fivini: threat Kennedy told him he head 
about ninety thi usand dollars: worth of woods, and about ten thou- 
sand dollars 11) cash. Miakine ¢ 1e hundred and three thousand dol- 
[ers Wi I}. how, how much those voods were worth hiust depend 
upon testimony. The truth of his statement depends upon. the 
value of the woods. 
It is claimed by complainant that Kennedy had goods worth one 
hundred and twelve thousand dollars when MacDermot bought 
them at sherii sale. [le had sold) some ~ rot noes thousand 


dollars of his advances out of them, when he oned to Kennedy 
& Durr: but it is understood that he had ates eht more to keep 
up lis assortmn nt of stock, so as to sell more oe ageously. One 
of the creditors testified that Kennedy sed’ he had Hel y-tWo thou: 
sand dollars’ worth oft goods anid ten thr yusand cash. They had 
then been in business again from June 23d,and this was in Aucust 

so that this probably was cash from sales on hand. That lis 


Habailitie S at Sali I: Pahieisco Were twenty-two thouusahad C1o an 
~ ot ) hrrvael l aria] tarty 1\ l,~}] yam Virass tt, ¥ le tay thousand 
dei} nundred ana TOrtv-slX Gollars, New OVrk two thousand two 
hundred anid ss venty-three dollars, composition notes thirty 


thousand four hundred and s venty-six, auetion bills three thousand 
SCVeD hundred and e1ohty-six dollars, making 11) all fiftv-nine thou- 
sand three hundred and elghtyv-two dollars. Now, who did these 
San Francisco indebtedness belong to? It does not appear from the 
statement testified to, but it Mav have been held by MacDermot, by 
MacDermot bought the indebtedness all in and made the notes 
and he held the all indebtedness thus purchased. They were not 
INennedy’s notes, and the thirty thousand and twenty-two thousand 
San [francisco indebt tedne Ss Wis nearly the amount of the Kennedy 
& Durr indebtedness so held by MaeDermot. And it does not ap- 
pear that they owed any others at San Iraneisco except the auction 
bills. Even dsennedy was not so far out of the way in- his reputed 
statement as to his indebtedness, and MacDermot was, according to 
his Statement, to recelve lis pray out of the goods as the 4, | Were sold. 
The testimony is that it was MacDermot who purchased in the in- 
debtedness, he bene the sole creditor, and in a position LO SC- 
30] cure himself, and he might honestly think it safe under the 
circumstances for them to go on with the business. MaeDer- 
hot certainly had as good a right to trust Kennedy & Durr as the 
New York creditors had. And he did trust them to a much 


GEORGE A. MORRISON ET ALS. VS. JOHN DURR ET ALS. LOZ 


lareer amount then anv Ole of them. [le paid out on their. ae- 
count, mcludinge receipts from them on deposit, over two hundred 
and fiitv thousand dollars,and when he finally attached his demands 
for advances were targer than those of any of the others. If, havine 
heen 0 last ti) attach onee, he took better care to Secure himself thus 
time than the New York creditors, it was no more than he had a 
riehit to age provided he acted in entire vood faith. On the first 
Occasion to mene himself he Was compelled tO purchase nearly « ie 
hundred thousand dollars of prior Hens. There is some question 
made on the thirtv-one thousand dollar judgement 

There is some suspicion about that. But that was his old jude- 
ment, not a demand account, since the first failure. and it was on ree- 
ord and notice to the world when all the matters now in issue oecur- 
red. The New York ereditors never asked MaeDermot about this 


judgment,and he never made any statement in regard to he 


339  “MacDermot said he had advanced five thousand ne a war 
back in TS6S,and it was with those very funds that Kennedy « 

Durr ortginally started mn business. Now there is nothing at all to 

Indicate ad COMSPTPaey prior tothe failure 1}) Mareh, Ls79). [tf MaceDer- 


mot had been conspiring at that time, he certainly would not have 
been the very fast to attach, and the indebtedness which was then 


due in New York was all paid up before any of the present claims 
of complamants arose. Kennedy, in New York, does not specially 


Say anveline about the thirtv-one thousand dollar judgment. [le 
only nentioned the amount of huis indebtedness without particular- 
IDV, eXCcepl is stated, T ay complainants ( mine 7 AYE ic Dey PMoOt as 
to this thirtv-o1 thoinaad dollar secon lt was them testi 
hiowvy Mot Cross-eX an dnation, Upon any matter called OUL Or eCX- 


ainined on by detendant, and he testified that if was the result of 
that five thousand dollars loan, which bore a large intexyest at first, 
according to the CUSTOTL he re of the terms, ana has hever been pad 
STLICE ISOS, and the clerk confirmed him Oy} threat position, ana there 
Is no direct testimony to the contrary. That was testimony brouelhit 


* . + + . t , + \ ] ] 

Out hy the complainant | think It MUST He COMNCedeA 

epeved } j ee | ; } - ; . } } - , 
K; 5 5 trier the re ois some cdiftieultv about that. and that the ClT- 
. . a >. , . Be ° 

Cllbnstances are hot Without SLISDICION. But the dlrect testl- 


17 , ; 

mony is all One Wav At the time of the second attachment in 

August, ISSO, as T said before, the New York merchants undertook 
° ’ } 

to stop the proceedings Upon the Sahhe yrounds ads TLOW alleged cs 


, 
' 


‘the bey S1S for CU] sult able relief, and failed in) the state courts. Mae- 


Derniot offered to | heir attorneys that if they would take oe Posl- 
lon he would release to them twenty thousand dollars of his de 
mand. But the proposition was declined. These are the cvenera 
facts, so far as admitted. On the whole, I am not satisfied that con- 
spiracy and fraud have been proved, and [shall have to dismiss the 
bill as to MacDermot, though, as I said before, there are any st 

picious circumstanees, and T have had a good deal of difficulty 
In coming to a conelusion; but the fraud and conspiracy are dis- 
tinet I v deni read, aia the proot IS 1S1 ithic ient to overeome thes denials 
pon ‘the ot the ‘l side. If the commplaimant wanted to examine Miic- 
Dermot and Durr further, they were entitled to do it, and the 
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circumstances that they did not examine them is against 
them. Vhev chose to rest Upon the answer. to the bill 
of discovery, and they must take the demals subject to the 
ules of chancery practice im such cases.  MacDermot was not 
put upon the stand by either party, except as to the two points men- 
tioned. Phe defendant only examined him to contradict Clark and 
complainant as to the basis of the $31,000 judgment obtamed by 
MacDermot. His testimony was given in his answer to the bill of 
discovery, Wherein he denies all fraudulent acts and any conspiracy. 
As he met the allegations of fraud and conspiracy squarely in his 
answer, there Was no occasion for him to go upon the stand im lis 
own behalf until] evidence suthcient to overthrow his denials had 
heen introduced by complainants. Durr also expheitly denied all 
conspiracy or fraud and all the allegations upon which the equities 
of the bill rest. The acts performed by MacDermot, as stated by 
MacDermot and by Durr in their answers, are such as night be per- 
formed by an honest man in good faith if he was seeking to aid a 
friend in business or to fairly secure himself. It would be a truit- 
less task to LO overanad discuss all the circumstances disclosed 

330 in the evidence claimed to be suspicious and relied on to es- 

tablish fraud, and I do not attempt rt. ° 

[t is sufficient to sav that in my judgement the proof on the alle- 
vations of fraud and conspiracy, and such as are intended to estab- 
lish a trust as against MacDermot, is msufficient to overthrow the 
explicit denials and statements of the answers of MacDermot and 
Durr: and that there must be a decree CIsStiissine the bill as woaist 
MacDermot, the only defendant agvalhst Whom relief is prayed, with 


i . 
eosts. and it is so ordered. 


~~ 
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Endorsed: Delivered in open court on Monday, February 4th, 
Iss4. L. 8. B. Sawyer, clerk. 


*)>e) ¢ ‘ - . 
yep) CONMLIMLISSIONL. 


The President of the United States of America to Joseph B. Nones, 

Greeting : 

Know ve that we, in confidence of your prudence and fidelity, 
have ap pointed vou COMMISSION eL, and ly these presents do CVE 
you, Joseph B. Nones, full power and authority diligently to exam- 
Ine upon their a al oaths or affirmations, before vou to be taken, 
and upon | the interrogatorics and cross-interrogatories hereunto an- 
nexed, 

John W. Clark, ES. Jaffray, and Wim. S. Dunn, as witnesses on 
tue part of the complainants, In a certain cause now pending unde- 
termined in the circuit court of the United States, of the ninth judi- 
celal @lreuit, m git for the district of California, wherein Creorge 

pees: etal. are complainants and John Durr, surviving part- 
ner of the firm of Kennedy & Durr ef al. are defendants. 

‘And we further empower you, Joseph B. Nones, to examine on 
the same behalf, and in like manner, any other person or persons 
who may be produced as witnesses before you; and we do hereby 


i<S. 
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require you, Joseph B. Nones, before whom such. testimony 
may be taken, to reduce the same to writing, and to close it 
up under your hand and seal directed to Lorenzo S. B. Saw- 
ver, Clerk of the circuit court of the United States, of the ninth ju- 
dicial circuit, Ino and: for the district of California, at the city of 
Salt lfraneisco, as soon as hay be convement after the execution of 
this commission; and that vou return the same when executed, as 
above directed, with the title of the cause endorsed upon the en- 
velop of the commission, 

Witness the Honorable Morrison Ro Waite, Chief Justice of the 
Supreme Court of the United States of America, this 31st day of 
July, in the yvear of our Lord, one thousand cight bundred and 
cighty-two, and of our Independance the 107th. 


[SEAL | L. S. B. SAWYER, Clerk. 


~~ 
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OO lyreement. 
ln the Cireuit Court of the United States, Ninth Cireuit, District of 
California. 
G@koRGE A. Morrison ef a/s., Plaintiffs, 
t's, 
Thomas PL. Kennxepy ef a/s., Defendants. 

It is hereby stipulated and agreed that interrogatories ninth, 
tenth, and twelfth of plaintiffs’ interrogatories to be admiaiffistered 
tol Ss. Jatfrav, Win. Dunn, and John W. Clark, to be stricken out, 
and that literrogatory eleventh of said Mifterrog@atorics be amended 
by striking out the word “tenth,” and insertine in leu thereof the 
word “ sixth.” 

CHARLES W. BRYANT, 
Solicitor for PP ij. 
KODWARD J. PRINGLE, 

Dated July 29. 1882. Solicitor for Def't. 

(endorsed :) Piled July 51,1882. L. 8. B. Sawyer, clerk. 
epeve? luterrogatious to JW. Clark. 


In the Cireuit. Court of the United States, Ninth Circuit, and District 

of California. 

GbkorGe A. Morrison and Joun TeRRIMAN, Josep C. ALEXANDER, 
comprising the firm Gof Morrison, Herriman & Co.; Joseph Beekel, 
and Benjamin I. Beckel, comprising the firm of Joseph Beckel & 
Co. and Thomas Drew, Complaimants, 


PEPSUS 


THuomMas EH. Kennepy and Joun Derr, comprising the firm of Ken- 


nedy & Durr; Joseph Kennedy and Charles I. MacDerniot, De- 
fendants. 

lnicrrogations © be administered LO John W. Clark, of the city and 
county and State of New York. a witness to be examined under 
the annexed commission in behalf on complainants mn the above- 
entitled suit. 


AQ Kirst. What is your Nalic, age, occupation, and place of 


business ? 


iat a+. «& ve 
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Second. Did you know the defendant im this suit, Thomas A. 
Kennedy, in his lifetime? If vea, how long did you know him. 

Third. Do vou know whether the firm of Kennedy & Durr, 
named in the above suit, -came indebted to any person or firms do- 
ne business mm. thie CIty of New York in the month of March, A. D 
ea Ri ee lf Vea, to what Persolys and firms were they so indebted, im 
What sums to each, and on what account. 

Fourth. If, in answer to interrogatory “third,” vou sav that the 
firm: of Kennedy & Durr were indebted to any person or firm im 
New York in the month of March, A. D. IS79. Do vou know 
whether such indebtedness has been paid? If vea, when was it 
paid, by whom, and at what rate on the dollar? 

Rifth. Tf, im answer to mterrogatory “fourth,” you say that such 
mas TT. Kennedy, did any conversa- 


Indebtedness Was pala by Phom 

fon) Occur between you and id Kennedy cil the time ? If Ved, 
what Was suid rae threat conversation ? 

seo Sixth. State whether said Thomas If. Kennedy had a con- 


t 


versaution with vou in the month of August, A. D. 


| . ¥ ISe9, con- 
COYhnine the filiddiclal aflairs of thie firm of Kennedy AN Durr’? If 
vea, What was said by him at such conversation ? 
If, i answer to interrogatory “sixth,” vou say that 
Thomas If. Kennedy mentioned the failure of the firm of Kennedy 
& Durrin the month of Mareh, A. D. S79, state, as particularly 7 
vou can, all that he said concerning that subject. 

Mighth. Tf, i answer to titerrogatory “sixth “or “seventh,” vou 
say that said T 


Seventh. 


, [” ee R (* Rin ’ — i 3s 
homas 1] INCHHeCAYV Spoke Of a settiement with euil Lis 


California creditors, state, as particularly as vou can, all that he said 
concerning that subject. 

Ileventh. HH, m answer to interrogatory “sixth,” you say that any 
person or firm opened accounts with and did) seli goods upon credit 
to sald firm of Kennedy & Durr, who were the persons and. firms 
that opened the accounts, and tor how long did the sales upon eredit 
continue ¢ 

Thirteenth. Did) you have any conversation with defendant, 
les Pf MacDermot, concerning the firm of Kennedy & Durr, 
about the month of May, 1879? If Vea, Sel forth the same fully uid 


a 4 a 48 


and at large in vour answer. 
2AY rourtes rth). Deo you know. Or Cahlh Vou Sq forth aAhy other 
matters or things which may be a benefit or advantage to the 
! | her of them, or that may be ma- 
terial to the subject of this, vour examination, or the matters in 
question In this claim? If yea, set forth the same fully and at large 


Mvties ab issue lh thls Cause. OFT elt 


I your answer. 
CHAS. W. BRYANT. 


Nolicitor for Conplarmant. 


( endorsed cs Service by COP made this 19 dav of July, LSS. led- 
ward JJ. Pringle, solicitor for det’t MacDermot. ox WV Kelloge, S()- 
heitors for deft Durr. biled July 19, 1882. LS. B. Sawver,. clerk. 


such Indebtedness hes been 


GEGRGE A. MORRISON ET ALS. VS. JOHN DURR ET ALS. 11] 
40> Interrogations tt) Wyn. N Ditnen. 


ln the Cireuit Court of the United States. Ninth Cireuit. and District 


of Californis. 

(eorGke A. Morrison, JOUuN pr ae ra JosepH Co ALEXANDER, 
comprising the firm of Morrison, Herriman & Co.; Joseph Beckel 
and Benjamin I’. Beekel, cor mpl sine the firm of Joseph Beckel & 
(‘o., and Thomas Drew, ¢ ‘omplainants 

Merstus 

Thomas TH. KenNepy and Jouwn Durr, comprising the tirm of Ken- 
nedy & Durr; Joseph Kennedy and Charles FL MacDermot, De- 
fendant 


[nterrogatories to be administered to Wim. S. Dunn, of the city, 
county, and State of New York, a witness to be examined under 
the annexed commission in behalf 
entitled suit. 


f «of complainants In the above- 


> 4 lirst. What is your name, age, occupation, and place of 
residenee ? 

Second. Did you know the defendant im this suit, Thomas A. 
INenmedy, mn his vonipongnle If yea, ee long did vou know him ? 

Fhied Do you know whether the firm of Ke nnedy & Durr, named 
in the above suit, were indebted to fer persons or firms domg bust- 
ness In the city of New York, in the month of March, A. D. 1879? 
If yea, to Wheat Persolrys and firms were they so mndebted, in what 
suins to cach, and on what account ? 

Fourth. Tf in answer to interrogatory “third” you say that the 
firin of Kennedy & Durr were mde bted lo any Pcrsoll OF firm in 
New York, in the mont th of March, A.D.1S79, do you know whether 
pud? If yea, when was It paid, by 
Whom, and at what rate on the dollar. 

itth. If mn answer to literrogatory “fourth 7 Vou say that such 
indebtedness was paid by Thomas A. Kennedy, did any conversa 
tion oceur between you and said) Kennedy at the time? If yea, 

What was said at that conversation ? 
AD Sixth. State whether said Thomas H. Kennedy had a con- 
— versation with you in the month of August, A. PD. 1879, con- 
eerning the financial atlas of the firm of Romneds & Durr. It 
vea, What was said by him at such conversation ? 

Seventh. [, mm answer to interrogatory “sixth,” you say that 
Thomas I. Kennedy mentioned the failure of the firm of Kennedy 
W Durr in the month of March, A. D. 1579, state as particularly as 
you can all that he said concerning that subject 

hiehth. If, in answer to interrogatories “sixth” or“ seventh,” you 
say that said Thomas HH. Kennedy spoke of a settlement with all of 
his California creditors, state as particularly as you can all that he 
sald concerhin: .y that subject 

Eleventh. If, in answer. to Interrogatory “sixth,” you say that 
any person or firm opened accounts with, and did = sell goods 
Upon eredit to said firna of Kennedy & Durr, who were the persons 


se ge ete @+@ os Mose 


‘ ——- 


L112? GEORGE A. MORRISON 


and firms that opened the aeecounts. 


ET ALS. VS. JOHN DURR ET ALS. 


and for how lone did the sates 


upon eredit contmue ? 


Thirteenth. Do you know, or can you set: forth, any other 


$46 matters or thines which mav be a benefit oradvantage to the 


>) 


parties at Issue In this cause, or either of them, or that may 


be material to the subject of this, VOoUur examination, or the matters 


In question in this cause? Tf yea, set forth the same fully and. at 
large in your answer. 
CHAS. W. BRYANT, 


Nolicitor for Complainants. 


(ISndorsed :) Service by copy made, this 1th day of July, PSs2. 
Mdward J. Pringle, solicitor for deft MacDermot. lox & WKelloge. 
solicitors for deft Durr. [led July 19, 1882. L.8. B. Sawver, 


clerk. 


47 luterrogations af I 


*) 


S. Saray. 
In the Cireuit Court of the United States, Ninth Circuit and District 


. — : 
‘6? ; a B« 
Of ( adilOorhila., 


Grorce A. Mornrisox, Joun Terria asx,and Josepi C. ALEXANDER, 
comprising the firm of Morrison, Herriman & Co.; Josepn Beck eb 
and Bensamin Pf. Becket, comprising the firm of Joseph Beckle 
& Co., and Tiromas Drew, Complainants, 

MepeSUS 

Thomas TH. Kenniepy and Joun Durr, comprising the firm of hen- 
nedy & Durr, Josep Kexnepy and Crarces FL MacDermor, 
Defendants. 

Interrogatories to be administered to fas. Jatfray, of the city, county, 
and State of New York. a witness to be examined under the an- 

hnexed Commission mM behalf of complamants In the above-cntitled 


sult. 

SAS First. What Is your name, age, occupation, and place of 
residence ? 

Second. Did you know the defendant m= this suit, Thomas I. 
Kennedy, m his lifetime: if vea, how long did you know him ? 

Third. Do you know whether the firm of Kennedy & Durr, 
named in the above suit, were indebted to any persons or firms 
doing business m the city of New York in the month of March, uA. 
D. IST9: if vea, to what persons and firms were they so indebted, 
In What sums to cach, and on what aceount ? 

Fourth. Tf, mn answer to interrogatory third, vou say that the firm 
of Kennedy & Durr were indebted to any person or firm in) New 
York in the month of March, A. D. TS79, do vou know whether 
such indebtedness has been paid; if yea, when was it paid, by whom, 
and at what rate on the dollar? 

hifth. If, in answer to interrogatory fourth, vou say that such in- 
debtedness was paid by Thomas TH. Kennedy, did any conversation 
occur between you and said Kennedy at the time: if vea, what was 


aid at that conversation ? 
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OAY) Sixth. State whether said Thomas EH. Kennedy had a con- 

versation with vou in the month of August, A.D. 1S79, con- 
coming the financial affairs of the firm of Kennedy & Durr; if yea, 
What was sud by him at such conversation ? 

Seventh. If, lH) answer to Interrogatory “metn” Vou say that 
Thomas EH. vennedy mentioned the failure of the firm of Kennedy 

Durr in the month of March, A.D. 1879, state as particularly as 
you can all that he said concerning that subjeet 

lighth. Tf, in answer to mnterrogatory “sixth or seventh,” vou say 
that said Thomas IT. Kennedy spoke of a settlement with all his 
California creditors, state as particularly as you can all that he said 
cOnCcCrnINe threat subject. 

Mleventh. If, in answer to interrogatory “sixth,” you say that any 
po rson or firm Ope med accounts with ; ana Ata set] eood- Upon eredit 
to, said firm of Nennedy & Durr, who were the persons and firms 
that opened the accounts, and for how long did the: sales upon credit 

continue ? 
et) Thirteenth. Do vou know, or can you set forth, any other 
matters or things which may be a benefit or advantage to the 
parties at issue in this cause, or either of them, or that may be ma- 
terial to the subject of this Vour edulis Or t the matters 11) ques- 
tion in this cause? Tf vea, set forth the same fully and at large in 
your answer CHAS. W. BRYANT, 
Solicitor for Complainants. 


(endorsed -) Service ly COPY made this 19th day of July, LSS2. 
Mdward J. Prmele, solicitor for defendant, MacDermot. Fox «& 
Kelloge, solicitors for deft Durr. Filed July 19, 1882. LoS. B. 
Sawyer, clerk. 


a) ( POSS- ite rrogations ty J 1} Clark. 


In the Circuit Court of the United States, Ninth Circuit, District of 
California. 


(ironqae A. Morrison ct a/s.. Plartitls. 
PePSUS 


Thomas I]. Krennepy ef als... Defendants 


Cross-interrogations to be administered to John W. Clark of the 
CItV, COUNTY, and State of New York : 


First. Tiow do you know the matters and things which vou have 
stated in reply to interrogatory third, fourth, sixth, cleventh, and 
fourteenth? State particularly with reference to vour answer to each 
of said interrogatories, 

Second. State when and where the conversation, if any, you have 
referred to between you and the defendant MacDermot occurred, 
and who was present at such conversation, 

Third. At whose suggestion was this suit) commenced, and who 
pays the eXpenhsecs thereot ? 

EDWARD J. PRINGLE, 
Solicitor fi Or De} "t Mae Dermot. 
15o—SS7 
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PIL (Iendorsed :) Service admitted by copy this —- day of 
July. ISS2. and stipulated that the within be filed in time on 


ti] 
Monday, July 51, 7°82. Chas. W. Bryant, solicitor for pl'fts. 


y ‘ s . TY ay . 
( rOSs-LiterrOgations Ae) 1} iS. Dinan. 


In the Cireuit Court of the United States. Ninth Cireuit and Dis- 
trict of California. 


GEORGE A. Morrison ef alii, Plamtifls, 
PCTSUS 
Thomas TH. Kennepy ef alios, Defendants 
C‘yoss-interrogatories to be administercd to W.S. Dunn, residing in 
the city, county, and State cf New York: 
first. How do vou know the matters and things which you have 
stated in reply to interrogatories third, fourth, sixth, and cleventh, 
cmd thirtecth ? State particularly with reference to vour aliswer to 
each of said interrogatories. 
Second. At whose suggestion was this suit commenced, and who 
pays the expenses thereof ? ) 
EDWARD J. PRINGLE, 
Solicitor for Deft Mae Derinot 


ed (endorsed :) Service admitted by copy this aaemetne day of 
July, 1882, and stipulated that the within be filed in time on 

Monday, July 51, LS8zZ. Chas. W. Bryant, solicitor for pl its riled 

July 31. 1882. L.S. B. Sawyer, clerk. 

ey) CP OSS- [nterrogation ty Ie NS. Jatiray. 


[In the Cireuit Court of the United States, Ninth Cireuit and District 
of California. 


GEORGE A. Morrison et. als... Plaintifts. 


THOMAS H. KENNEDY cf als.. Defendants. 


(‘ross-interrogatories to be admiuinistered to [.S. Jaffray. resid le 


in the city, county, and State of New York : 


lirst. How do vou know the matters and things which you have 
stated In reply to interrogatories third, fourth, sixth, eleventh, and 
thirteenth? State particularly with reference to your answer to each 
of said interrogatories. 
Second. At whose suggestion was this suit commenced, and who 
pays the expenses thereof. 
| EDWARD J. PRINGLE. 


Solicitor tov i i Mac De heal. 


(Ieindorsed :) Service admitted by copy this — day of July, 1SS2, 

and stipulated that the within be filed in time on Monday, 

4) July 351, 1882. Charles W. Bryant, solicitor for pits. Filed 
July 31, 1882. L. 8S. B. Sawver, clerk. 
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[. Lorenzo s. 13. Sawyer, clerk of the eireult court oft the United 
States for the district of California, do hereby certify the foregoing 

] 4 ‘ 7. ; “ a 
to be a full. true. and correct copy of the interrogatories, exeept In- 
terrogatories ninth, tenth & twelfth, which were stricken out by st ipuls L- 
tion of COU 1, cross-Interrogatories fone stipulation aforesaid in the 
therern entitled cause. 

Attest my hand and seal of said cireuit court this 31st day of July. 
A. D. 1882. 

ISEAL. | L. s B. SAWYER. Clerk 

may Notarial Alet. 
‘ey {) } 
| | cp ULLOT. | 
[UNITED Strates oF AMERICA, Southern District of New York 

STATE OF NEW YORK, 
Cty ane County ot New York. } 

Dy this public instrument be it known to all whom the same doth 


{ 
— . & . , — y > AY 
()] Pilea bE cLTLN Wise COICeTHIL. Civirt Di Joseph 3. NOHeS, 2 


> SN 


he = 7% ¥ : a 
PSEAL.| hotary pubite m and for the State of New York bY Ietters 


patent under ‘reat seal of the said State, duly comunis- 

joned and sworn, dwelling in the city of New York,do hereby cer- 
tify that under and by virtue of several acts of Congress of thr 
ited States authorizing notaries mtublic to take and certify oaths, 
rmations, and acknowledgments in certain cases, thereby giving 
and granting to notaries public full powers and authority to take 


Ons aha to ao such other lhh relation te evidence to be 


GCHosit H 1¢*| 
, . } - : . , ry - ] ‘ ; j : ee , pas = : ’ 
used lh the courts of the Cnited States, in the same anaes anid 
241 t | ahaa [> 1 ; } t . |. vo } J 
With toe same efleet as Conmhitsstoners to take acklow!l ledements of 


bail and afthidlavits may now lawfully take and do, did call and 
cause to be and personally appear before me, at my office, No. 91 
Duane street, in the city of New York, in the county and St tate 
aforesaid, John W. Clark, Edward 8. a and William S 

305 Dunn, witnesses on behalf of plamtiffs, of sound mind and 
memory and of lawful age, as stated ie the annexed testi- 

mony of said witnesses for the plaintiffs in thisaetion, in a cryil su 
now depending in the circuit court for [the] 9th district court of 
the United States for the State of California, wherein Creoree ‘A. 
Morrison, John Herriman, & Joseph C. Alexander, comprising the 
firm of Morrison, Herriman and Co. Joseph Beckel & Benjamin IF. 
Beekel, COMPTISING the finn of Jos pti Beckel WN Co.: anid Thomas 
Drew are plaintiffs, and Thomas H. Kennedy and John Durr, com- 
prising the firm of Kennedy & Durr, and Charles It. MaeDermot 
are def cpt and the said witnesses, being by me first carefully 
cimined and cautioned, and duly sworn to testify the truth, thre 
wails truth, and nothine but the truth, in the matter of controversy 
iforesaid, | did then carefully examine the said witnesses, who did 
thereupon depose and testify as follows, as by the annexed deposi- 
tions will appear. 


seetideeenteenememenaaeemnamemeee 
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5 IT Deposition of John 1” Clark. 
Unirep STATES OF AMERICA. 


In the Cireuit Court of the United States, Ninth Cireuit and = Dts- 
trict of ( ‘aliforniaa. 


Grorck A. Morrison, Joun Herrin an, and Joserin C 
ALEXANDER, comprising the firm of Morrison, Perrt- 
man & Co. ; Joseph Beckel and Denman I. Beekel, 
comprising the firmofJoseph Beckel & Co., and Thomas 
Drew, Complainants, . No. 2572 


VErSUs 
Tiiomas H. KenNnepy and Joun Drew, comprising the | 
firm of Kennedy & Durr, and Charles If) MacDermot, | 
Defendants. | 
Deposition of John W. Clark, the first witness who, havine been 
] 
1 


| ee | 
by me first dulv sworn necording to law. & as stated in the annexed 


Caption VW CloOsINnge certilcate, G1 depose & answer the tollow- 
ot) Ing mterroewatories KY CVoss WitCrrogw@alories, as TOLLOWS, On this 


} 


Oth day ot August, A ££) TSR? 


Int. 1. What is your name, age, occupation, and place of busi- 
ness ¢ 

Answer. My name is John W. Clark: Tam sixty vears old; my 
occupation Is that of salesinan; my residence is at Mount Vernon, 
in the State of New York. 

Int. PL. Did vou know the defendant in this suit, Thos. Pf. hen- 
nedy, in his lifetime? Tf vea, how long did you know him ’ 

Answer. Tdid. To was intimately and confidentially acquaimted 
with Thomas Hl. Kennedy from about June, 1875, up to the time of 
his death. 

Int. LIT. Do you know whether the firm of Kennedy & Durr 
named in the above suit came indebted to QnY persons Or firms 
doing business mn the city of New York in the month of Mareh, A. 
D. IST? Tf vea, to what persons and firms were they so indebted, 
in What sums to each, and on what account ? 

Answer. [do know that the firm of Kennedy & Durr named 
in the above suit were indebted in the month of March, A.D. 1679, 
to the following firms doipe business in the city of New York and 

In the amounts respectively appearing In this, my answer, 


>t) | opposite their haliaes. 


Morrison. Herriman & Uo.._....__.......__...._... .. SL 4G4 18 
Oe ns ss ec ee ce eel leak IT? Of 
Bs I MO Rk niece cncinwann, ae ae . {ae ae 


All these indebtednesses were for merchandise sold and delivered 
by said respective firms for said respective amounts to the firm of 
Kennedy & Durr. . 

fnt. PV. Tf, im answer to interrogatory third, you say that the firm 
ot Kennedy NX Durr Were indebted to any Dersoll Or firm 1) New 
York in the month of March, A. D. 1879, do you know whether 
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such indebtedness has been paid? Tf yea, where was it paid, by 
Whom, and at what rate on the col | 

Answer. IT do know that the indebtedness specified In my answer 
to the third direct Intcrrogatory Were pac: they were all Paid Over 
about the oth day of August, IS79, at the rate of one hundred cents 
{))) the dollar: l hey WeEFC ill pert by Thomas I I. Kennedy of the 
firm of NWennedy & Durr, defendants in this suit. 

Int. V. [fin answer to nterrogatory fourth, vou say that such 
Indebtedness was paid by Phomas TH. Kennedy, “i any Cconversa- 
tion occur between vou and said Kennedy at the time? If yea, what 
Was Said at that conversation 7” 

Answer. There was a conversation between Thomas H. Kennedy 

and meat the time of the payment referred to mm my answer 
5 to the fourth direet Interrogatory - it was had in the store of 

Morrison, Herrinan & Co.im the city of New York. Thomas 
HT. i ennedy stated to tre on this occasion that the flim of Kennedy 
& Purr, of which he had been a member, had compromised and 
settled all them San lranetsco Indebtedness (except that of Gaodchaux 
POS, Ww Co... which latter ble total Hie, CONST tee of accommodation 
notes nade by Kennedy & Durr to Godchaux Bros. & Co., anount- 
ine to some SOLOOO) at Hity cents on the dollar. and that thev hal 
settled and compromised the tidebtedness on these Godchaux Bros. 
& Co.s notes at ten cents on the dollar lle also told me that the 
partn of henneds VX Durr Herel prc tcl Charles ee, Mac ye rmiot, one of the 
defendants in this suit, all that the firmof Kennedy & Durr had ever 
owed said MacDermot,and that he, Nennedyv,and his partner, Durr. 
had gotten the business which they formerly had owned back again 
from MaceDernivot. and that they, Ix Hedy wW Durr, were then per- 


(* Ww wes ee, + c poe? ee 

foctly solvent, and had oa surplus capital of nearly fifty thousand dol- 
|. . . i *)} >) j ate \ ‘ “|! lie) | yhaty = Tj ot Be fs.) om ? i? a> é hy ra “s 
adits OVE] clLil@dt aAbIO ( il PLVIOOTLILICS EEC B2iSVU Stetca tU Tikit ill this con- 


° . ‘ ] ° ‘ry a ] , ] . ee ; 
Versatllo rthisit t he ane iol enneds ran Yury tine reopenen accounts With 


38 13. Tathina& F (), Wholhad offered tonccomnodate them every wav 


possible, beth as toselling IK nnedy & Durr eoods on a credit, 
»>py end 49 “dj = r > Beye I tae } > 
ted nid also accepting Kenmedy A Durr s draft on them, IT. B 
Cliath & Co. fle also told me that the firme of Kennedy WX 


Durr had reopened accounts with ES. Jaffray & Co., and ALT. 
Stewart & Co. and American [Hosiery Company, and, to my knowl 
cdee, the tirmof Kennedy & Durr, aiter said pavinents . New York 
creditors as above, opened accounts wit h Peter Decrnistene Mdward 
Bodart & Co., Harris Bros., Rice and Stiefel, Thomas Drew & Co., 
Joseph Beckel & Co., Eloitstadt Bros., and WA. Drown & Co., all of 
New York, = accounts on credit, which continued unt July, LSS0. 


Int. Vi. State whether said Thomas " iNennedy had a conver- 
sation ime you In the month ef Aueust. A.D. 1S79, concerning the 


financial affairs of the firm of Kennedy. & Durr. Tf vea, what was 
sald by him at said conversation ? 

Answer. He, Thom mas HT. Kennedy, did have a conversation with 
mein the month of August, .\. ID. IST, concerning the financial a 


fairs Of the firm of Kennedy & Durr. It was the same conversation 
as that which I have set forth in mv answers to the fifth direct: in- 


rg 
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terrogatory, and - repeat inv answertothe said ith adireet mterrogwa 
torvasand for this iv answer to the sixth direet literrogvatory. 

4 Int. VEIT. Ito in answer to interrogntory sixth, vou sav that 
4 he ; : y YF :” : I. . ; 7 y . a ; . Br { : > 
Phomas Lt. MCE TITICCLY Pile ifroned Lilie fadiudre of the firm of 

a ae en! @ 1, , a a my i a7 +4 820 

Nennedy & Durrin the month of Mareh, A.D. iS¢2), state, as peil 

, PP heat = 1) 4] 1, 2 oie oeewee ee TEE 

ticularly as vou can, all that he said concerning tirat subject. 

4 bs oie ; ¥ Tr ; 2< } J . , et : he 2 a = 

AnSWer. Mhomas i] INCTIT« 1 \ CLECL Vd hittorn thre MdLitdre Ol Kennedy 

7 ° ;* e 
(Y Durr at the time of the pavarent i} <7 forth Ith INV ANSWeE?S LO 
the fiith and sixth direct Merrogvatoriles, TW Manner as ft Dave stated 
; , . vce a, wees —art i ls ascusre : »4? se _ 6.7) 
lh thV Answers to Salad tTith ahd SIXth dGvect Wterrovatories, anid | 
; y ‘ ) ‘ ’ ‘ eid) ttt] 4 ye ix t] Asnant : %.s¥*?? u* 6 1a ore ‘ | 
repeat mv answer to said WIth and SIXTH GTVeCt Mterrovatories as ary 
| : ] i : . > - ‘a " ~ i oe e ’ 
fOr This HIV abswel to the se vrenth direct Merrow atory. 
] r “ + : a. 4 ] ?? . * ‘ * i | 
fat. VIEL. [fan answer to interrog@atories ixth” on seventh. 
ie aia mcs Ue = a eo | i. ). a +4] :, cil 
VOU sa Lhhat sald ghotmas fi. Wenn Spoke Of a ScttieMmMent with 
eh in me rts , > ae " } } ee | — ee 0% ac ) a + | ‘ 
ail fiis Catitornia credit “tate, as particularly as Vou Cali, ali that 
he sald concerning that suppect 
\ i , 2. ox ’ te) i 4 ry) 1) rh) ry ti t7] 
ATS We PhOohheas Tt. IN Parad rated to Mme COMNCePhbAEe the Settliec- 
—e . { |” : eS ee j ] ] vat } i} ’ 
maven VWliieh his { Phy ¢ Wome WW JU) had Made With thE 6oLhen 
Se + \ Pye , 3) 7 , 134 rr} 7 | "4 sa ea ] } I } 1) ie By Bl 
‘ere ee i fcllle Pe, ( et Zi LY ‘se \\ cl ; i\ 4 Leith 4 i} ¢ ci th] iii Wy clll- 
oyie™ j (* 4%) 7 we 4 : R . ‘ = . . 
ytd.) swer to the ith direet mite matory. ih manner as { lisa 
] ae tt ve Ae ie i es ; ' ’ } 
, stated n mV snd answer to said Tithe direct mterrovatory, ane 
] 4 | son Sait fags . , Yes +] 
[ repeat mv ahswer to said ith direct WMterrogatoryv a and for thi 
} } i. : , 
mV answer to the eloht- direct miterrogvatoery. 
itil Al. If, an answe tO TAterro@atlory iNtit, VO av that abv per- 
< ‘ ‘ , i 
‘ ; tas 7) ,) } 1y9\7 sva4 . . | rc ee 1] ! } } Py 
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A hnswer. he e were firms Wh SOC woods 7 Par) Credit to WeHnedS 
¥ 1. =e) ] 4 | mal ’ ; H sna ‘ > ee | + y 4 seller 
WN Dur subsequent tO nid at tlre tlre OF THe! pavinents to New York 
ee i + oi 4 Rharg | " am ‘cr . ke ro | > ty +.» 
CYrCGILOPS I) August, rose: they were the same Hrmsas -£ have stat | 
— ' ee ] ek ee | | — Te »» , a sic , ] oh) 
himv answerto the filth and sixth direct interroentorles. wack | repeat 
- — a ttl)» E aoadl a Ge ey ere ee ar ee 
mV ahswer to The THU aNd SIXTH GIeCh DterPrOR@ALOLTITES, Th) revare 
t « thy, fy py ‘ -i }* Tye? | 6. ] } awed *ysege } } re. » gey? lit a Ss Rg ?) 
LO UIC TIPTS Wrlo Peopehned aha Opened aAaCCOUNUS OF CPC WIitih GANCTI- 
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niv ahswei to the eleventh Girect 7] 
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Merroevatoryv 


| | Ve any conversation with defendant. 
O60 Chas. ff. MacDermot, concernme the firmof Nennedy & Durr 
about the month of May, IS79? Tf vea, set forth the same 
fully and at large in vour answer, | 
Answer. [did have a conversation with Chas. Ff. MeDermot, one 
C] thie ar fendants here, CONCernING the firm a Kennedy NX Durr, 
about the month of Mary, Isa Charle I’. MeDermot told me on 
this OCCASION that Kennedy WY Dur defend LLItS at rein, WEEE ll rielt 
again; perfectly solvent and responsible for all they would buy of 
Morrison, Herriman & Co, or others; that they, Kennedy & Durr, 
were all over their business troubles, referring to their failure in 
March, 1879, and he, MacDermot, said to me then, viz., at the con- 
versation fam now testifving to: Sell Kennedy & Durr all the goods 
you can on the usual credit; you will lose 


} 


‘ 


rothing hy doing SQ. 
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MacDermot also at that time asked me to help Kennedy & Durr all 

| could when they Came to New York 11) the Way of selling them 

cvoods and eettine them erecdit. Ile also told meon this occasion 

that Kennedy & Durr had settled with all and every one of their 

San francisco creditors, and had made arrangements to buy the 

Godcheaux accommodation notes at ten cents on the dollar. and the 
: 


OTE % Persons they nie tO Settie wit! 


" a7 ye 1+ mS ' + LS } . a Me = ] ] ] j | ] 
York creditors. and that INCTLDE (1\ W Purr had plea (dd their then 
New York ercditors one hundred cents on the dollar. and 


4 MaeDermot also told me on t 


ms ocension that there would be 
absolutely Pha?’ clea | 


“eee ee ae oe 
liek Wilatsoevyver to WEOPTISON., 


MwreeCYT O1 ANY Ki 
[lerriman & Co. or any body else in selline Kennedy & Durr. as 


Morrison, [lerriman & Co., whom | represented, had thirtherto done, 
and that we would, as would all others. certain 
all future sales that Morrison, Herriman & Co. and others might 
make to Kennedy & Durr 

Int. NIV. Do vou know, or can. you set forth anv other matters or 


hy ae Se eee 2 oe . aimee. aE ‘co pa a | oe ; Z ; 
thines which mav bea benefit o1 aaivahtage to the parties at ULE 


vet our money for 


dn this eause, or either of them, or that may be tnaterml to the sub- 
ject OF this’ your examination, or the matters in question dn this 


, 


‘ of. A rec ‘ . + ? oe + ; 1] ° ‘ bg 4 } . .ars ; 3 ‘ > 
me ! It yea, set forth thie same fully anid at tare’e Ti VOUur alswel 


NEW York, WEDNESDAY, lug. 9, 1SS2 


; al ' ae ay : ee ae feat ™ 

| LLPOUTT) the takines of further testimony in this cause ‘til to-mor- 
rh] i a he hic , 1 } 4 ) , ’ ] ) | } } ° } , } +) 

row, Phursday, 10th Aue@ust, PSS at 10 o'clock a.m. at my office. 


No. 91 Duane St... corner of Brondwav. New York citv 
he Fe 2 | tcl EEA yee. Sees Seed ()i aren WHY. ih (*\\ Ok cEDy 


7 | , ” 
, , | , : 1) , ehh, , 
Met PUrSstant to apove edpourninent, When same Withess a 


Pcaread Or eNabislhatlon ane furthes tested, as follow : 


Answer. At the time of the suspension of Kennedy & Durr 

San francisco representing Morrison, 
Herriman & Co., one of the plaintiffs herein, and as seon as 
I learned of the suspension of Kennedy & Durr, and of their having 
notified Morrison, Elerriman & Co. of thie seme, and obtained from 
them Powe! of attorney to act for them in the Premises, called ()}) 
Thomas I. Kennedy, at his store on Market street, San Francisco, 
to ascertain facts concerning the failure. TP asked) Kennedy what 
Was the cause of this suspension, and he, Thomas TH. Kennedy, told 
me that the firm of Kennedy & Durr had been attached by one 
Joseph I. Schmudt, and L. Jacobi, on claims arising out of assi 
notes, assigned to those parties hy (rodchaux Bros. & (‘o.. of San 
Mrancisco, Who had also failed and iade said assignment the day 
before therr, Godchaux Bros. & Co.-, failure. Ikcennedy told me that 
these notes in which his firm had been attached were fraudulently 
issued and assigned by Godchaux Bros. & Co., and were obtained by 
Godchaux Bros. & Co. without any consideration. He then stated 
to me, in answer to mV question cs LO how Crodchaux Bros. W (oO 


aS It} thie Clty Of ®a 


, 
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came Into POSSCSSTION of sard alle eed fraudulent notes, that when the 
firm of Kennedy & Durr were on Third (3d) street, San [francisco 
and before they were on Market street, Godchaux Bros. & Co. camic 
to them and induced them, Kennedy & Durr, to take the store on 
Market street, promising that Godchaux Bros. & Co. would keep 
suid Kennedy & Durr stocked with the woods of said) Grod- 
BOD chaux Dros. & ('o.. to the amount of S4O.000. or as much Ore 
as they, Kennedy & Durr, might request of them, Godchaux 
Bros. & Co., all amounts unpaid six months after delivery to bear 
Interest at the rate of ten per cent. per anu 
Kennedy told me the firni of INecnnedy & Durr did so open a 
store on Market street, and were s stocked hy Gaodchaux Bros. & 
LA. and efter (1) oe level been “OTIC dealin ‘t's he tWeelh the two firnis 


Grodchaux Bros. & Co. were in the habit of requesting and obtain- 
me at various times notes signed in blank for the accommodation ot 
Crodchaux Bros. & Co., and without any consid ration being given 
therefor, except part mdebtedness for @oods delivered by Godchaux 


Bros. & Co. to Kenn dy XV Du Tr lo nitble (Crodchaux Bros. & Co. to 
have sud hotes cashed hoy the benefit Ot ( rodchaux Dros, NX 6... and 
that when Godchaux Bros. & Co. failed, theyv—Godchaux Bros. & 
(‘o.—had in sean saree some of said notes siened im blank, som 
ft which they, sald Godchaux Bros. & Co., the Gay before they faated, 
filled Out SO aS TO mike t the agereeate a nrount of them PS ]47,550.80, 
which were the notes that Crodchaux ‘ae & Co. transferred to 
Schmidt & Jacobi before referred to, and on which Kennedy & 
Durr had been attached and caused to suspend. 
Thomas HT. Kennedy further stated to me at this conversation 
Which was had either the day of the failure of Kennedy & 
970 Durr, or the day after, viz., about 17th March, 1879, that the 
eround for his assertion that these notes were fraudulently 
issued by Crodch: 1UX Bros . & Co. Was, thieat all the firm of Kennedy 
Durr owed Godchaux Bros. & Co. from thet first dealmes to- 
evether to the date of their, Godehaux Bros. & Cos, farlure, was 
$17,990.80, notes In Judgement Schinidt & Jacobi, and whereas this 
amount cove red the gross Indebtedness of Kennedy & Durr to God- 
chaux Bros. & Co., as the same cl}? — oe their books of Kennedy 
& Durr, Guidi Bros. & Co. had issued ane disposed of and 
cashed other notes of Sanede a & Durr to upwards of So0,000 more 
than the indebtedness of Kennedy & Pune te Crodehaux Bros. & Co., 
prior to the issuing or transferring of the 847,550 ,5%, worth of notes, 
and thisat the ISSUING of these $47 5 . IO) So worth of hotes Was 1) de- 
fraud of Wennedy & Durr, and were issued and transferred without 
the knowledge of Kennedy & Durr 
Thomas ae Kennedy then further stated, at this conversation 
with me, “PH fix these people so that they don’t get the best of me 
in the Schmidt & Jacobi notes. T have arranged a plan with Mac- 
Dermot (referring te Chas. If. MacDermot) by which T shall confess 
judgment to MaeDermot on certain friendly notes large enough to 
COVErP everything, SO that MaeDermot Coal Ch ahead oft these people 
and protect me.” Ele, Kennedy, told me that these notes to Mac- 
Dermot Were miade simply as a COVET, and solely for the pur- 
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Dil pose of saving Kennedy & Durr, and not for the benetit oi 
MacDerniot, and in order to prevent the Crodchaux fraud im 
ISSUING the Schmudt& Jacoly Hotes to vield adhy benefit LQ. holders of 
them. Kennedy told me = that MacDernot advised him LO elye 
notes and confess judement to him, MaeDermot, for the purpose 
above stated. . 
The agreement and understanding between Mac Derniot lid Ken- 
nedy, as Kennedy told meat this conversation, would be carried out 
In a day Or SO following. The next day [ saw Kennedy acain, anid 
he told me that the Godehaux notes had been bought by MaceDer- 
miot for S1TS.000, nial luu@lied cut lis vetting the best of Crodehaux ay 
Schnidt & Jacobi by threatening them with prosecution for fraud, 
and at the same time told me that he, nennedy, had made the notes 
he told me about to MacDermot, and Ma oDermot had attached, and 
nba day or so Kennedy & Durr would confess judgment to Mac Der- 
mot, and im that way MacDermot would be able to protect Kennedy 
& Durr, and that I need have no fear, but that Morrison, Herriman 
& Co. would vet ONE hundred cents to the dollar, as would al: 
other New York houses. At a subsequent conversation with sa 
Kennedy during the month of March, 1879, the said Kennedy to 
me that the store was opened in the name of Charles I. MacDermot 
as proprictor, MacDermot having purchased everything at 
the sale under the execution issued in the Selhmiuidt & Jaeobi 
suits on the claim urisine out of the notes which MacDermot 
had purchased for eighteen thousand dollars, and in which suits 
Kennedy & Durr had virtually confessed judgment by admission in 
their answer for the entire amount of 847,550 °) or thereabouts, but 
threat Kennedy Ay Durr Were to have it back when they para NI ac- 
Dermot what they owed him, and that MacDermot’s name was used 
merely asa protection Lo Kennedy & Durr. Between the 2Oth of 
March, 1879, and the 5th day of May. 1879, while | was in San Fran- 
cisco, | had several other very contidential talks with Kennedy, he 
being on most intimate terms with me ina business way. He talked 
about the failure, and it formed the chiet, f not the only, subject of 
our conversation; and at the said conversation be told me thai 
Kennedy X Durr hreicl pail Mae Dermot the last dollar he or his firm 
owed MacDermot, meaning Charles Fo MaeDermot, and this) hen- 
nedy repeated to me in August, IS79, in the city of New York, as | 
have testified In my answer to direct interrogatory Vo Kennedy 
then asked me to go to see Charles Ff. MacDermot and talk with him 
about matters concerning the failure of Kennedy & Durr, which I 
did, and [T had with MacDermot the conversation which | 
oY have testified to Thad with him = im mV abswer to the 5th 
direct interrogatory. MacDermot not only told me, as T have 
testified in my said answer to direct interrogatory 15, but lie, Mac- 
Dermot, in no way, at any time at which [either saw him or talked 
with him concerning Kennedy & Durr matters, ovany other matters, 
intimated or suggested that there was anvihing at all due him trom 
Kennedy & Durr. 
When Kennedy came to New York, in August, 1574, I.on the 
representation of Kennedy & MacDermot, heretofore testified LO. 
16-—S887 
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there, on the faith of said) representations solely, sold to) Wken 
nedy & Durr goods to the amount of over $12,000 on a credit 
between Aueust 5th, 1879, & June 16, 1880, and indueed by faver- 
ai report William A. Duan. Harris & Bros., and Joseph Beekel & 
Co, and the American iloisery Co., and others to sell goods to said 
Kennedy & Durr. Inthe following spring Joseph Itennedy repre: 
senting kennedy & Durr, came to New York, to Morrison, Herri- 
man & Co., with aletter from Thomas TH. Keunedy, asking me to 
assist him, Kennedy & Durr, all T could. 


JOHN W. CLARA 


AuGusr 10, 1882 
[ adjourn the taking of further testimony in this cause ‘til to- 
morrow, Friday, August lith, 1882, at 10 o'clock a. im., at my office, 
No. 91 Duane St... New York city. 
| J. B. NONES, 
N. Public ry Comer. le. 


374 Avaustr I1th, 1Ss2. 
Met pursuant to above adjournment, when the same withess 
ign appeared for further examination, and further deposed as fol- 
lows. 
J. B.. NONES, 
N. git Conner, cle, 


Continued.—He, Joseph Kennedy, being as said Thomas Ken- 
hedy represented to me, the buyer for Kennedy & Durr. Having 
faith ia them, Morrison, Herriman & Co., of which firm Tam sales- 
man, sold them freely, having no suspicion as to anything wrong, 
until in June, S80, Kennedy & Durr made large purchases of Mor 
rison, Herriman & Co., having the goods sent by express, incurring 
ereat and extraordinary expense, and being contrary to busines: 
custom. ‘The last bill he purchased for Kennedy & Durr from Mor- 
rison, Herriman & Co., amounting to 8'20,°%, heavy goods, he re- 
quested me to send by express, and when IT suggested the goods 
Were too heavy Lo ship threat Way, he, Joseph Kennedy, requested hie 
to send the woods to his brother A. I. Kennedy, in the city of New 
York. and these very goods I have been informed, and verily believe, 
were sent from there by express to Itennedy & Durr, in San Fran- 
cisco, California. 


JNO. W. CLARK. 


Taken, subseribed, and SWorn to before me. it the time ana [ place | 
aforesaid, and at the place aforesaid. 
[SEAL | J. B. NONES, 
Not (ry Public «& Special Conon yr named in the Dedinciut 
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340 The cross-exanination of Jounx W. Chrark: 


XN Int. f. How do you know the matters and thines which you 
have stated tn reply to iterrogatory third, fourth, sixth, eleventh 
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& fourteenth? State particularly with reference to your answer to 
each of said interrogatorics. 

Answer. | know the matters and things which I have stated 
reply to the 5d direct interrogatory, because FP sold the goods of Mor- 
rison, Herriman & Co., amounting to STAGES), myself, to Kennedy 
& Durr, and Thomas TH. Kennedy, on or about the Sth of August, 
paid io me the tbove amount for the said goods; at the time that 
he paid me he admitted to me that Kennedy & Durr were indebted 
to iT. B. Claflin & Co. in the amount of S172,45, and also admitted 
to ime then that oye & Durr were indebted to ELS. Jaffray & 
(‘o. in the amount of S1L575 3%), both for goods sold and de livered., 
and Kennedy told me the n “ine he had paid these amounts to these 
parties, nid l Was Stl bseq 1 ntly told by re ages itives of both of 
suid named firms of HH. B. Clafln & Co. & E. oft: ay & Co. that 
Kennedy had paid) them satd amounts. — | bt (hie matters and 
thines which IT have stated in reply to the fourth direct interroga- 

tory in the same wav as [I do those which I have stated i 
376 reply to the third direct interrogatory, and T repeat my auswer 
as to how IT know what T have stated in reply to the third as 
my answer as to how IT know what [ have stated in reply to the 
fourth direct interrogatory. 
know the matters and things which [ have stated in re ply to the 
sixth direct interrogatory, because the statements which Tallceed 
were nade to me by Thomas FE. Kennedy—were actually made to 
me personally, and T know that the firms which I allege opened 
accounts with Kennedy & Durr _ so because Thomas H. Kennedy 
admitted to me that said firms had opened accounts with Keunedy 
& Durrat that time, and this admission of Kennedy was corrobor- 
ated when TP made my ei guirtes of said parties, and T did make 
such enquiries by said parties telling me that they had opened ac- 
counts with Kennedy & Durr. IT know the mattersand things which [| 
have stated in reply to the direct eleventh - terrova tobe 4 In the same 
way as 1 do those which [havestated in reply to the sixth direct inter- 
rogatory, and [repeat my answer as to how I nies what I have stated 
I rey "y to the sixth as my answer as to how [ know what [ have 
Sti ated | Ih FC }) ty to the eleve nth. | know thre matters an] things which 
[ have stated in reply to the fourteenth direct interrogatory, becaus 
all the conversations & statements which [, in my reply to seid four- 
teenth direct iaiterrogatory stated, were had with me, were 
B77) lohad and made with me and to me individually and pursuant 
personally, and T believe, and still believe, what Kennedy 
told me was true, and [T had direct and personal dealings with 
Joseph Kennedy and sold him the goods T have testified P sold him, 
and gave personal directions for shipping, following his instructions 
fo rie, and the eoods which [ testified | sold LO Kennedy WV Durr, 
amounting to 812,000, T did sell on the credit, solely and purely Ol} 
the faith of the representations made to me by Thomas HH. kennedy 
& Charles FE. MacDermot, and on the same faith T recommended 
Kennedy & Durr to other firms whom Joseph Kennedy admitted to 
me, personally, had sold them, Kennedy & Durr, freely, and also 
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ie fourtecnth direct miterrogatory, 


N dnt. PP. State when and where the conversation, 1 any, you 
have referred to, between vow and the defendant MacDermot oc- 
curred, and who was present at such conversation. 

Answer. Thad the conversation which [ testify to as having had 


With Charles Fo MacDermot at lis office,in Montgomery street, San 


lrancisco, California. T dont remember who was present outside of 
MacDermot & mivgelf 

sisi XN Int. 5. At whose suggestion was this suit commenced, 
and Who pays the expenses thereof? 

Answer. This suit was commenced at the suggestion of George vA 
Morrison, John Herriman, & Joseph C. Alexander, comprising the 
firma of Morrison, Herriman and Co., and Joseph Beekel and Benja- 
mun fe. Beckel, comprising the firm: of Joseph Beckel & Co., and 
Thomas Drew, who, in addition with other creditors of Kennedy & 
Durrin New York, do, as [am informed and beheve, pray all neees- 


sary expenses fhereior, 


JNO. W. CLARK. 


Taken, subse. ibed, and sworn to before he, al the thes ania place 
| L, Old ti | . Oth, & Lith August, iSS? 

[SEAL | J. B. NONES, 

f rae Special (WII NUISSIONC) 
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New York, Aug. Lith, bss2. 0 ft adjourn the takings of further tes- 
timony in this cause ‘til to-morrow, Saturday, Aug. 12th, 1ss2, at 
lO oclock a.m. at my office, 91 Duane street, New York city. 

J. B. NONES, 
iV Pub... N. - 1 y Comper 


‘ 


SYR I | 


New York, 12 August, 1882. Met pursuant to last adjournment, 
® no withess appearing, Pagam adjourn the taking of further testi- 
mony ti this cause ‘til Monday, the If August, 1552, at 10 o'clock 
a. mi., at my office, No. Ol Duane street, N.Y. city 

J. B. NONES, 
N. Public, No ¥., Comiv'r 
IIT. 


August 4th, 1SS2, (Monday). Met pursuant to last adjournment, 
& no withesses Uppearias for examination, | aoa adjourn the tak- 
ing of further testimony in this cause “til to-morrow, (Tuesday,) 
August Loth, 1S8S2, at LO o'clock alma, at mV office, No. 91 Duane 
St.. N. York city 
J.-B. NONES, 
N. Public & N.Y. Comm’r. 
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LSS2. August both. Vet Pursuant to The above edjOUrninn nt. ahd 
HO WITHESS appearing for cXammination, PF agaim Ld POUL the takine 
of further testimony in this cause ‘trl to-morrow, Wednesday, Aue. 
$2 ‘ } , . P : 
lOth, at ten o'clock alia. atamyv office, No. YL Duane street, No York 
city. 
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leranination Or] L. iS. SAU AY, 


os 
‘ 

ISS2, Aue. 16. Met pursuant to above adrourniment, wien b£d- 

ward S. Jatlrav iv peared before me for examination. who, bere by 

: ] eo a ’ ap, © oe ; 

nie duly SWortl) according [o> tawy, aha us hereih stated. did UeCpose 


and answer the direct and cross-interrogatories propounded to him 
as follows, viz: | 

SSO) Miehteen hundred anid C1LONTLV-TWO, Auenst 14) Then hex 
personally came Edward S. Jaffray, who being by me duly 

sworn according to law, & as more paticularly stated im the annexed 

caption & Closing certificate, did depose and answer as follows 

frit. I. WWolient Is VOUT Dadi age, occupation, ana place of resi- 
dence ”? 

Answer. My name is Edward 8. Jaffray; Tam 66 years old: by 
occupation ao merchant, and the senior member of the firm of IK. 8. 
Jaffray & Co., Who transact business at No. 550) Broadway, in the 
city of New York. l reside at No. 615 Oth avenue, m the city of 
New York. 

Int. TfL. Did vou know the defendant im this suit. Thomas [] 
Kennedy, in his lifetime: i vea, ow long did you know him: 

Answer. [Thave known Thomas TH. Kennedy from: about ihe 
day of June, 1873, that being the day he purchased the first bill of 
voods from E.S. Jaffray & Co, | 

Int. PIL. Do vou know whether the firm of Kennedy & Durr, 
named i the suit, were indebted to any person or firms doing busi- 
hess mn the city of New York, in the month of Mareh, A. D. S79: 

If Vea, to What Persons and firms were they <o imdebted, in 
Os | What sums to each, and on what account? 
Answer. The firm of Kennedy & Durr were owing Er. S. 
Jaffray & Co., in the month of Mareh, IST), the sum of 81,575.59, 
for dry goods and merchana!s: ourchesed from them: T know of no 
other midebtedness. 

Int. IV. Tf) inanswer to interrogatory third, vou say that the firm 
of Kennedy & Durr were indebted to any person or firm in New 
York, in the month of Mareh. A. Do EST, do vou know whether 
such indebtedness has been paid; if vea, when was it paid, by 
Whom, and at what rate on the dollar’? 

Answer. Kennedy & Durr paid Eos. Jaffray & Co. the 81,578.59 
they were owing them in) March, 1579; they paid one half of that 


~ idleiasbvdetstmaniientenctined eter 
ee padihoustunenatpudegionaaaiietcetenteeea te 


IPG GEORGE A. MORRISON ET ALS. VS. JOHN DUR 


amount July 5th, S79, and the other half August oth, 1874; T know 
of no other payments. 

fnt.V. [fin answer tointerrogatory “ fourth,” vou that such in- 
debtedness was paid by Thomas Tl. Nennedy, did) any conversation 
occur between vou and said Kennedy at the time; if vea, what was 
sud at that conversation ? 

Answer. | hadaconversation with Thomas I. ftennedy sometime 
during the month Of August. 1S79, respecting the finanetal con- 
382. dition of Kennedy & Durr but donot now remember whether 
the conversation between Us Was on the oth day of Aucust, 
IST9, the day the last paviment was made by kennedy & Durr to 
H. §. Jallreyv W Co. 

Int. VI. State whether sid Phonias IT. Kennedy hac a conversa- 
tion with you in the month of August, A. D. ISTO, concerning the 
the financial affairs of the firm of Kennedy & Durr: if yea, what 
Wals Said by him at such conversation ? 

Answer. Mr. Thomas A. Wennedy stated to me sometime during 
the month of August, 1879, that the firm of Kennedy & Durr had 
filed in) business, and that they had) compromised and settled all 
their debts: that they hed parle Mien Chas. PF. MeDermiot, and were 
not owing him anything. Te sad the firm of Kennedy « Durr 
could have paid ther creditors a much lareer Pperechtagre Upon ther 


Bg ‘pe : ( 
clatms than therm creditors had agreed to necept frou. them. snd 


that after all thefr compromised debts and every other aelt they 
were owing Was paid they would have a surplus im thei busi- 
following statement of their 


ness of SEL262.89 he then rma 


then financial condition, which To reduced to writing tn his pres- 


we OL & 
Stock of merchandise, worth | 07 S32. 84 
Cash ov hand Oe Ss: ads ase ej dll a Saaremaa hae IOSTZ di 
103 O45 || 
pie) Laabilities 
fin San kraneisco Se Ae ogee B22 546 Zi 
in New York......... ees 2 Ric te 
Composition notes _. DO ATH 69 
Auction bills — i Pr ee 3786 OO 
= YQ Ss? $y 


[fo also stated threat lis entire buUuSTHeSs CN PCHses would amount to 
thirty thousand dollars per annum, the personal expenses of himself 
and Mr Durr to five thousand dollars per annum: that his store 
rent would be seven thousand two hundred dollars per annum : and 


that he expected to sell three hundred and fifty thousand dollars of 
merchandise the coming vear. Relying upon the statement of Mr. 


Kennedy we opened an account with fis firm of Kennedy & Durr, 
and sold them large amounts of goods upon credit. 
Int. VIET. Tf in answer to interrogatory “sixth,” vou say that 


| 
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Thomas TH. Kennedy mentioned the fuilure of the firm of Kennedy 

& Durr in the month of March, A. 1). S79, state as particularly tus 

vou can all that he said Concerning tliat subject. 

~ Answer. i have stated in my answer to the “sixth” interrogatory 

all that TT can now remeniber of the conversation between Mr. Ken- 
nedy & mivself respecting the failure of Kennedy & Durr. 


‘ e 
f Oot Int. VILL. [fin answer to ite: rrogatory ‘‘“oomtn” ee “seyv- 
4 enth,” VOU Say that said Thomas IT. Ive hnnedy spoke of 2 sct- 
' tlhement with all his California creditors, state as particul: uly as vou 
ean all that he said concerning that subject. 

Answer. Mr. Kennedy stated that Jus firm of Kennedy & Durr 

P had settled with all their creditors, and had made a laree amount of 
money by compromising their debts; he particularly mentioned Mr. 
Chas. F. MacDermot as having been paid by them, and that they 
did not owe him anything. 

Int. AT. Tf, in answer to mnterrogatory “sixth,” you savy that any 
pPersol OV firm opened accounts with, and dic sell eoods Upotk eredit 
to, said firm of Kennedy & Durr, who were the persons and firms 
that opened the accounts, and for how long did the sales upon credit 
continue % 

Answer. The firm of IS. Jaffray & Co. opened an account with 
Kennedy & Durr, and sold them good- upon credit from the 13th day 

a tos of August, 1879, until the 15th day of June, 1880, amounting in the 
aggregate to thoviv-four thousand one hundred and ceighty-three & 

jo) dollars, and) aev paid on account of the voods sO pur- 

7 oso Chased from us the sum of nineteen thousand five hundred & 


SeVENTV-SseVCH & a6 dollars, and the ‘VY HOw owe Us the balance, 
amounting to fourteen thousand six hundred and five & “1 dollars, 
besides the terest thereon. Of my own knowledge, | “de of no 
other person who opened an account with kennedy & Durr. 

[nt. NTT. Do Vou know or ean vou set forth any other matter on 


a 


thine Which May be a benefit or advalitage to the parties at Issue 
in this cause, or either of them, or that miav be material to the sub- 
Ka ae ject of thus your examination, or the matters im questo In this 
cause? Tf vea, set forth the same fully and at large in vour answer. 


Answer. | do not know of anv other matter that [now remember 
threat are material Lo the questions “il Issue 11) this Cause. 


RFODWARD S. JAFFRAY. 
(‘ross-exatmination of Mr. Epwarp S. JArPFRAY 


ian XN Int. I. How do vou know the matters and things which you 
+ have stated in reply to interrogatories third, fourth, sixth, eleventh, 
and thirteenth? State particularly with reference to vour answer 
ce) each of said Interrowatorics. 
OH Answer. The answer tomy third and fourth mterrogatories 
[ obtained from the books of accounts of FE. S. Jatfray & Co.: 
the answer lO my sixth, eleventh, and thirteenth Mterrogs ALOLles, SO 
far as the statements made to me by Thomas I. Kenne “ly are COn- 
cerned, are made from a distinet recollection of the conve sation 
between Mr. Kennedy and myself, and also from statements made 


pitectestbite aunt: Loe tee tree et nie een 
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by said Kennedy, and «critten down by me and copied by one 
-ceredit. clerks of our firm in the books of statements of the | 
financial condition of our creditors. 
X Int. I. At whose sugeestion was this surt commenced, and who 


—s 
‘ ‘ 


} 


pt Vs thie CX PCHses thereat. 
4 oT A? | | |: an 
AMSWe] do hot KILOW. 


EDWARD 8S. JAFFRAY. 


Paken, subseribed, and sworn te before me, vais T6th day of 
Lue’st, ISS2, at the place first aforesaid, 


[SEAL] J. B. NONES, 
N. Public N. yr. A’ Commer. 


Notarial Mectings and Adjpournnients. 
VI 
| lf adjourn the taking of further testimony 
in this cause till to-morrow, Thurscsy, Aue’t 17th, 1$52, at 10 o'clock 
a.m, at my office, YL Duane street, New York city. 


J.-B. NONES, 
N. Public N. y and Comer 
VIL. 
ISS2, August L?th, (Phursday). Met pursuant to above adjourn- 
ment, and no witnes: appearing for examination, T adjourn the 
taking of further testimony in this cause -til to-morrow, Friday, 1Sth 
oft August, LSS. at lq) Oo clock A. m.,. ae my oflice, No. {)] Duane 
street, New York city 
J. B. NONES, 
N. Public N.Y. & Com’r- 


VIL. 


August Tsth,(Priday). Met pursuant to above adjournment, 
lO Withess appearing for examination, I again adjourn the 
further testimony im thi: 


cl cIne of S cause -til LO-IMOrrow, Saturday , 
Aug. TSth, 1882, at my office, No. 91 Duane St., New York city. 
J. B. NONES, 
N. P. New York & Com’r. 
[X. 


[SS2, Saturday, August 19th. Met pursuant to last adjournment, 


and no witness appearing for examination, TF again adjourn the tak- 
ing of further testimony in this cause -til Monday, August 21st, at 
10 o'clock a. m., at my office, No. 91 Duane street, corner of Broad- 
wav, New York city 


J. B. NONES, 
N. Public N. Y. & Com’r 
- < 


ISS2, Monday, Aug. 2Ist. Mct pursuant to last adjournment, and 
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ho withess appearme for examination, T again adjourn the 
OSS taking of further testimony mm this cause -til to-morrow, Tues- 
day, the 22 of August, 1SS2,at my office, No. 91 Duane street, 
New York city, at 1Q a.m. 
J. B. NONES, 
N. Pub. & Con’y. 
X | 
IS82, Tuesday, Aug. 22d.) Met pursuait to above adjournment, & 
ho Withess appearing for examination, | again adjourn the takine 
of further testimony in this cause -til to-morrow, Wednesday, Aug 
25d, ISSZ. at LO o'clock alm. a iV office, 1 Duane street, N. York 
CIty 
J. B. NONES, 
No Pub NOY. de Comer 


NIT. 


ISS2, August 25d, Wednesday. Met pursuant to last a‘journment, 
& no withess appearing for examination, bagain adjourn the taking 
of further testimony in this cause -til to-morrow, Thursday, August 
24th, Pss2, at LO o'clock a. m., at my office, 91 Duane St., N.Y. eity 
J. B. NONES, 
N. Pub. No ¥. & Com’r. 


AIT. 


ISS2, August 24th, Thursday. Met pursuant to last adjournment, 
& no withess appearing for examination, Lagain adjourn the taking 
of further testimony -til to-morrow, Friday, August 25th, 1582, at 10 
oclock a. m., at my office, No. 91 Duane St. 
J. B. NONES, 
N. Pub. WN. ¥, Comer. 


389 1882, August 25th, (friday). Met pursuant to last adjourn- 
ment, When Willams. Dunn presented himself for examina- 
tion as a Witness In this cause, & having been by me duly sworn 
according to law, & as more particularly stated in the caption anid 
closing certificate hereto annexed, procecded as follows: 
J. B. NONES, 
N. Public N. ¥. & Com. 


Eeramination of HT” S, Dunn. 


ISS2, Aueust 25th. Then came Wilham S. Dunn, a witness in this 
cause, Who being by me duly sworn according to law, and as more 
fully stated in the caption and closing certificate to these proceed- 
Ings, deposed and answered the following direct and cross-interroga- 
tories as follows : 

Int. 1. What is your name, age, occupation, and place of resi- 
dence ? : 

Answer. My name is William S. Dunn; Tam 42 years of age; i 
reside in the eitv of New York, and [am a merchant, and member 
of the firm of H. B. Claflin’& Co. 

L7—SS7 


- eee mh at: 4. lpg entre tse hind inet, 
" a oa pe ms = 
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fut. TE. Did you know the defendant in this suit, Thomas I ore 
nedy, in his lifetime; tf vea; how long did you know him ? 

Answer. I knew the defendant, Thomas H. Kennedy, in his life 
time, & was acquainted with lim for perhaps the 56 years next pre- 


cedine his decease. 


OW) Int. 111. Do you know whether the firm of Kennedy & Durr, 
named in the above suit, were indebted to any persons or 


firins doimnd business il) the cltvot New York 11) thie month ot March. 
A.D. 1879; if vea, to what persons & firms were they so indebted, 
in What sums to each, and on what aceount ? 

Answer. Kennedy & Durr were within my knowledge indebted to 
divers {iris ae thie ne specified, but thei merchandise lnddebted 
hess was very Hieht, and [ cannot remember in whose favor that in 
ess existed. 

Int. IV. If, in answer to interrogatory “third,” vou say that thi 
firm of INennedy & Durr were indebted to any person or firm in New 
York in the month of March, A. D.1S8S79,do vou know whether such 
indebtedness has beet paid ; t Vea, when Was if pad, by Whirom, 
und ra What rate on the dotlar 

Answer. Myr. Kennedy told he when he Came to New York after 
the failure of Kennedy X Durr threat all his merchandise indebted. 
ness had been paid m full,and that all other indebtedness had been 


} 
i 
Pg 


: , : | eee ee Se 2 4h 
arranged hy COmMpromise i a Way satisfactory to tim. Phe letter 
} . . 4 ; . ’ 4 ‘ ,e ‘ on 
Which covered the remittance to my tirm was dated June 206, 187%), 

it ] - Teylyabit' 4 ; a ey 
apd it is appended herecto.as Exhibit A. At the time of their fail 


ure certain merchandise shipped Kennedy & Durr were in transit 
and we received a telegram from them instructing us to have them 
reshipped to C. F. MacDermot, and a copy of the letter addressed 
Kennedy & Durr in response to their [letter] appended to my 
deposition as Exhibit B. 


o0] exuipir A.—J. B. Nones, N. Publie & Com’r 


THOMAS H. KENNEDY ‘"THE PAVILION.” JOHN DURR 
17204. KENNEDY & Durr. S df. 


Wholesale and Retail Dry Goods, Nos. 834 and 838 Market strect 


SAN Francisco, June 26, 1879 
Messrs. H. B. CLAFLIN & Co., New York. 

Dean Strs: We have pleasure to inform you that our late finan 
G1al difficulties Ale all settled Uy). Knclosed please find check for 
one hundred and seventy-two ;é5, which was purchased Jan. 3d, 
1879. 

We heave agin LO thank Vou for the confidence Which VOU Pe Pose 
In us, and for the many kind favors you have shown us, even in our 
troubles. \We will remit you for Mr. MeDermot ac. in a few days. 

We are paying all New York bills in full. We send by this mail 
to Jaffrey. Be kind enough to inform Mr. O’Brien that the writer, 


narnia 
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Mir. Kennedy, will be in New York about Ist of August, and wi 
write to him in a few days. 
Yours very truly, KENNEDY & DURR 


! (4 a: A is \’ JA=L en Sy 2 
(Draft on Lazard Freres; No. 2456; for $172;4,.) 


— 


5392 Eexuipir B.—J. Bo Nonts, No Pub. d& Con 


Ht. B. Clarpiin & Co 


{ 

= 
Y Y 1? ] ‘ y a iN . . 
New York: Church St... Worth St... and W. Broadway 
T ] re } } 
Mignehester: [25 Portland ~treel 
i) - ea ; } _ 
Paris: o Passave Saulmet 


Lyons: IS Plaee Tholozan 
Zurich: Bauhofstrasse 


; Mos’r KENNEDY & DuRR, San Francisco, Cal 


>: a ae ele eee Ros — en ? marem F , ie = | i 
Dear Srrs: One PacKkaLee of merchandise recently chareed you 
’ 9 , } . , j ’ a | > oie ] } } 
went through to your elty, but the other three were returned to u 
i} . os } , Y rele y T +) ‘yg,eee etek k : cary + By ’ > Ff ] — a | BE. 
awhhidd ALTIVed Vesteraady. bl) ACCOPUAANCe With Vout! (CIC UVapPihic ACLVICeS 
= I 
we have reshipped to C. FL MacDermot Vo deem 1 proper tO 


ncdiVise vou of the lnatter that vou mMav receive them 


. P ° } } 7 } . 
Cour frst thought Was LO ship direct to yourselves, but deemed 11 


better to carry out your Instructions 
Yours truly, (Sign 'd) H. Bb. CLAFLIN & CO 
Copy 
=m... “- aie 
O00 Int. V. If in answer to interrogatory “fourth” vou say 
that such indebtedness was paid by Thomas H Kennedy, did 
ahnv Conve sation OCCULT between VOU and the said Kennedy ‘ut the 
tran If vea, what was said at that conversation ? 
Answer. [T eannot remember the details of the conversation with 
Vly. Kennedy. , 
lit "gs F State whe ther sard Thomas LT. Kennedy had ad COonVversa- 
wo 8, tion with vou in the month of Aueust, A. D. 1S79, concerning the 


seeranen ial dtlairs of the firm of Kennedy XW Pum If vea, what 
; ' 
was said by himeoat such conversation 
y 4 ; {’ 1QO" as. r a 
Answer. Upon the dth day of August, 1S79, Mr. Nennedy stated 
} 4e ; } 
yime that the assets of the firm, taken ; 
1 ] ] e437 i] . 26 
d and three thousand six hundred and forty-five J, dollars, 
| Ly <y4 } 7 » li: | , | tig. ayy it ’ +)) ‘ ! ‘ 7. ] y*¢ ag) hay Iw 
(i that thell lOItIesS Were hitv-1iie Lhousahnad thre MULT ree 
Ll wighty-two 7 


an ) 
i U 


a 


Saree ” as 
it fair values, Were one hun- 


} } 7 ° 
dollars. and that they had a surplus in 1 


i 


rd 
a“ 
! 
as 
wa 
ww 
‘ 
—_ 


business of fowrty-four thousand two [hundred] and sixty 
dotlars. 
Int. VIET. [fin answer to Interrogatory Siyih you say that Thomas 
Hf. Kennedy mentioned the failure of the firm of Kennedy & Durr 
in the month of March, A. D. 1S79, state as particu at 
S94 you can all that he said concerning that 
Answer. IT cannot remember distinctly the conversation 


had with Mar. Kennedy, and Tam unable to reply to the interroga- 


} 
‘ ae ‘ ‘ 
clUPriy as 


SUDTECCK 


nee 


een 


= 


Int. VIII. If in answer to interrogatory “sixth or “seventh” 
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vou say that said Thomas H. Kennedy spoke of a settlement with 
all his California creditors, state as particularly as Vou Can all that 
he saicd Concerning that subject. 

Answer. I can say nothing in reply to the Sth mterrogatory nor to 
the Lith Interrogatory, except as | have already stated, 

Int. XI. If in answer to interrogatory “sixth” you say that any 
Person Or fin opened accounts witli, and did sel] woods Upon credit 
to, said firm of Kennedy & Durr, who were the persons and firms 
that opened the acCOUTS, and for how lone dic the sales Upon eredit 
continue ? 

\nswer. For my answer to this the 11th interrogatory PT can only 
repeat the language of my answers to the foregoing interrogatories, 
to which I refer. 

Int. NITE. Do vou know or can vou set forth any other matters 
Qo} thiane's which hei V be a henetit ()]' ndvantacve ice) the parties cil 
Issue 1 tliis Cause, Or ( her oft them, ay threat may lye material ce the 
; subject of this VOUr CXalination, OY thie hatlters 11) question 
395 inthis cause? If yea, set forth the same fully and at large 

In vour answer. 

Answer. [ have nothing further ce add thre Wheat [ have already 
testified to. 

W. S. DUNN 

Subseribed W sworh to before Me, al the Lillie nial place aforesaid, 
this Both day of August, A. D. 1882 
[SEAL | J.B. NONES, 

Not. Pub. & Conver 


(C‘ross-1nterro@atories : 


XN Int. [2 How do you know the matters and thines which vou 
have stated in reply to miterrogatories third, fourth, sixth, and 
eleventh and thirteenth? State particularly with reference to vour 
agMswer to each ot sald lnterr wratorles. 

Answer. All my knowledge as to the indebtedness of Kennedy 
& Durr, at the time of their first failure, was derived from conversa- 

tions had directly with Mr. Kennedy, and my knowledge of 
296 thetfactsof the case is derived almost entirely from records made 

at the time, especlally so in the matter of the represen ta- 
tions made ly Kennedy at the time of his visit to New York, in 
August, 1879. | 

XN Int TL. At whose suggestion was this suit commenced, and who 
paves the ¢ NX pehses thereof? 

Answer. t do not know at whose suggestion this suit was com- 
menced, nor do T know who pays the expenses thereof. 


W.S. DUNN. 


Subscribed & sworn to before me, at the time and place aforesaid, 
this 25th dav of August, A. D. LSS2. 
[SEAL | J. B. NONES, 
Not. Pith... N. ee Av Com 7. 


~~» 


~~ 
ca 
el 
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Sy CVosing a, rhifroeate 


UNrirep Strares of Awerica, Southern District of New York: 


Sprare or New York, 
(ity aye Conny of Ne ih York. } . 
Dy this public imstrument, be it known to all whom 
[SEAL] the same doth or may in anyvwise concern, that [, Joseph 
b. Nones, a notary publicin and for the State of New York, 
by letters patent, under the great seal of the said State, duly com- 
nuissioned and sworn, dwelling in the citv of New York, do hereby 
certify: That under and by virtue of several 
United States, authorizing notaries publie te take and certify oaths, 
aflirmations, and acknowledgements im certain cases, thereby giving 
and granting to notaries public fail 


} ‘ ate ting ‘ ! “ i ee pee 
MePOSTTLOLIS, anil to do s GC hy other dets WW related to evidence, to he 


ets (of ( OWPeSS OT the 


nie ] i io 
Powers eLlici auth mtv to take 


. ’ ’ . 4 j 
used Ink the courts of a [° hited! States, in the same highher, and 
° ‘ 7 . . \ } } : 
with the same effect, CODMMISSIONerS to take acknowiedecments Of 
*% 1 @ 3 : } a 5 | ’ : 
bail and affidavits. mav new lawfully take and do: 


a certiiy that the reason for takin om thre foregoing depositions of 
the said witnesses, John W. Clark, Edward S. Jaffray, and William 
S. Dunn, is that the same were necessary for the plamtiffs in the 

sald civil suit, in the capiion mentioned, which satd caption 


BOS Is strictly true, and that the said witnesses live in New York 

itv & county, and Mt. Vernon, WV esteliester county, & all of 
which said domiciles are in the State of New York, more than on 
hundred nitles from San Franetsco, 2 se of California, the place of 


trial of said eivail suit. 

[ further certifv that notification was given to the adverse party 
to be present at the taking of sald depositions, and put imterroga- 
tories, if the Vv should think | t.and that neither of the said adverse 
parties, hor any attorm al thems, residing OF being within one 
hundred miles of New York city, county and State aforesaid, at the 
time of taking said depositions were present, tee said) depositions 
were taken on direct and cross-Interrogatorics pr pou inded to them 
In writing attached to annexe! dedimus us prepared my advance by 
the respective attorneys emploved in this action, and of record. 

[ further certify that on the «lates hereof [was attended by thie 
aid witiess at any office, Ne. 91 Duane street, m the city, county 
and State of New York aforesaid; that the witnesses, John W. Clark, 
Kdward S. Jaffray, and Willian S. Duna, were severally first care- 
fully examined and cautioned and duly swern by me to te stily the 
truth, the whole truth, and nothing but the trath, and that the pre- 
ceding depositions of said witnesses, John W. Clark, Edward 

frav, and William S. Dunn, were reduced in writing by 
399 myself, and by chief clerk, in) my presence and 

der my Immediate notice and direction, and after be- 
Ine carefully read over to and ap ooeres by sald)  withesses, 
John W. Clark, Edward S. Jaffray, and William S. Dunn, were by 
them respectively subscribed ino my presence, as the same appear, 
and T have retained the said depositions in my possession without 
alteration for the purpose of sealing up and directing the same, with 


ET ALS. ' 
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this certificate of the reasons aforesaid for taking said) depositions, 
with my own hand to the court for which the same were taken. 

[ further certify that Tam not of kin or of counsel or attorney to 
ano one of the parties in said civil suit, or in any way interested in 
the event thereof, 

Given under my hand and seal of office this 2oth day of August, 
A. D.-1882, in the 177th vear of the Independence of the United 
States. 
J. B. NONES, 

Notary Public. N. V.. and Spe eal Conmissioner apporite 
by thie anneced Dedinius. No {)] Diucaine Slrect, f OPHOP af Broadway 


/ 


Fee, S41, pd by pPttr 
MORRISON, HERRIMAN & CO 
J. B. NONES, 

N. al rae Comer 


OU) (ioidorsed :) Recerved and filed September 2d, 1Ss2 Ly. ©. 
: I} Sawyer, clerk hy é. I ( Ben it’, a purty clerk ( Yoened 
and refiled Sept. 15, 1582. L. 8. B. Sawyer, clerk, by J. le. O Beirne, 
deputy clerk 

1()] Stipulation. 


fn the Circuit Court of the United States for the Ninth Judicial Cir- 
euit and District of Calitornia. 

GEORGE A. Morrison et a/s. vs. Journ Derr ef als 

[ft Is stipulated nd theabove entitled enuse that the testimony taken 

on behalf of the parties in the above entitled cause before Comunis- 

sioner O Beirne ts taken, subject to all 

vancy, competency, and admissibility, as if the objections were stated 


he taking, save only any objections as to the form: of 


legal objections as to its rele- 
al the time of t 
the questions. 
San Francisco, Aug. 19, 1882. . 
CHAS. W. BRYANT. 
Solicitor for ( oniplarnarnts 
EDWARD J. PRINGLE. 
Atty for Lift Mac Dermot. 
LO. s ln the Crreuit Court of the United States. for the District of 
Californian. 
GEORGE A. MORRISON cf al.) 
VS. yo. Soze. 
Jounx Durr ef al. 


De positions Oy 1] ITNESSE Ss tor Complainants “iad [ spondeits. 
e ‘ A i 


1() Deposition ot Ledward Hlartivicn. 
[mn the Circuit Court of the United States, Ninth Judicial Cireuit. 
District of California. 
GEORGE A. Morrison et als. vs. Jounx Derr «? als. 


Be it remembered that. on this‘eighth day of Aueus:, A. D. 1882. 


Lt 


I 
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at mv office in the United States Appraisers’ building, mn the citv of 
San Francisco, personally appeared before me, Joseph i. O' Beirne, 
i commissioner duly ap pont ted hy the circuit court of the United 
States for the ninth J udicial circuit mn and for the district of Cali- 
fornia. the witiresses, Whose names ere heremafter-set forth. on be- 
half of the res] 
(‘harles WV Bivant, lesq.. appeared 7 solicitor on behalf of niin 
gene and 1. J. Pringle, busy Jon echalf of respondent MceDer- 
hott. 
And said withesses having been by me first duly sworn, to tell 
lL nothing but the truth, in said cause 


cables parties to this ACTION. 


the truth. ace Whole truth. an 
did depose and say as follows, that is to sav: 


LOS examination-in-chiet of Epwarp dlarrwick by Mr. Bry- 
ANT 

(The deft MeDermott, objects to the evidence of this witness, on 

the ground that no notice has been given of the taking of his testi- 


mony.) 


I. Do you know the def’ts in this action, John Durr, Charl 
De rio Sand TP homes II. Kennedy, deceased ? 
A. Yes 

(). Z, Hs ave you —_ Int the employ of ahy of the def’ts at the 
‘Pavilion ” at the store on Market St., Number 832 ? 

A. Yes, | 

Q.5. When were you employed at that store 

A. T left their employmenta year ago last April,and T went there, 
[ think, about the second Christmas before, as near as | can exactly 
remember : about two vears and three months altogether in the em- 
ploy of the: tore, eatled the * Pavilion.’ 

(). 4. pee the people who owned that ? 

A. Yes, sir. 

Q.5. Were you there in the vear ISSO, at the time of the failure 

Kennedy and Durr in that year’? 

\. Yes: TP was there during the two failure 


(Q. 
I. Me 
\. 


a 


QJ. 6. Were you there in—— 
A. {Interrupting.]| In that first one T was there, ves 
Of (). i. Were vou there in the store at the time of the second 


*) 


failure 

A. Yes, s! 
Q. 8. Do aa ee anything about the payment of the men in 
the store before the farlure, thy employees before the last failure ? 

A. Yes, | 

@: 9. State What vou know about it: what occurred about their 
bemg paid off, if anything, before the last failure? | 

A. We were pad on the day, l think: as near as Tecan remember 
It was on the day we first heard of it ¢ yes,sir; we were paid on that 
day, that evening, and Mar. Kennedy notified us who were dischareed, 
that Kennedy and Durr existed no longer, and that we were dis- 
chareed 
() LO. Do you recollect the attachment of the store? 
A. I recollect the store being attached ; yes, sir. 
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Q. 11. Was this payment of the men before the attachment of the 
store, or after? 

A. That IT couldn't positively says TP think it must have been; I 
think, as nearas Pecan recollect, we wer paid somewhere about eleven 
oclUk in the forenoon. 

(). 12. Were all the men paid at the same time ; state of your own 
knowledge ? 

A. I know there were three or four; those who worked m= the 

SALLE department i Which I was emploved Were pata : aul 
LO) least T saw them go Up to the desk to LCT them MOneY, 
(). 15. Was the store under attachment then ? 
A. That I couldn't say, sir: TP didn’t see what time the store was 
attached: but we heard of it, of the rumor, in the afternoon. 

(). 14. In the afternoon you heard of the store beme attached ? 

A. In the afternoon we heard the general, floating rumor that the 
store Was attached, and in the evening Mr. Kennedy called us one 
side and told us we were all dischareed : that the store of Kennedy 
‘and Durr no longer existed; that we were discharged. 

Q. 15. What department were you in at that time? 

A. In the dress eoods department. 

(). 16. Did vou do any buying for the store ? 

A. No, sir. 

). 17. Did Vou 2o to work afterwards in that store after this time? 
A. Yes, sir; we were put to work the next day to take stock. 

QJ. 18. Did you go to work—I mean did you work for any one 
afterwards in the same store ? . 

A. Yes, sir. 

() 19. ifow lone ? 

A. I think it was about three weeks afterwards that the store was 

opened again, under the management of FL M. french, and 
L060) Mr. Delaney was employed as manager, and he engaged me 
to 20 to work, Mr. Delaney did. 

(). 20. How long did you stay there after this sale? 

A. I staid there from that time the store was open for about nine 
months, as near as [ can renrember 

Q. 21. During that time did you seo Mr. Thomas H. Kennedy or 
May. John Durr frequently ? 

A. IT have seen Mr. Kennedy fresuently, but I have not seen Mr. 
Durr. 

ie. Ze. Where did you see them ? 

‘A. Well, T have seen Mr. [xe hnnedy occasionally in the store; come 
an and J<tss out. 7 


(QJ. 25. Did you see him doing any business around the store ? 


A. No, sir. 


(Mr. Pringle objects to the question, cls leading. The question Is 
withdrawn.) 


(). 24. Do you recollect any circumstance about a strike of the 
employees of the store ? 


A Yes. SIP. 


he 
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(). 25. Do you recolleet any conversation, 01 anything that Mr. 
Kennedy said to the employees at that time, that caused it ? 
A. No, sir; the reason 


Mr. Prinaue: We object to that as leading, and as Involving the 

conclusion of the witness. | 
(). 26. By Mr. Bryanr: When was this strike ? 
107 A. It was, I think, about—it was in March, I think, as near 
as I can recollect about a voar ago last Mareh. 

(). 27. What was the cause of it 7 

A. There was a notice mserted in the Papers that the store would 
keep open Gin the advertising columnj—that the store would keep 
open until nine o'clock, and the first Monday evening, I believe, 
some staved and others would not; we all organized together the 
next dav, with the conclusion we would not work. 

(). 28. Was there anything said by Mr. Itennedy to the employees 
of the store at that time? 


Mr. Princgue: We object to that as incompetent and irrelevant, as 
against the defendant, Mar. McDermott, and as hearsay testimony. 


A. No, sir; Mir. Kennedy was not in the store at the time. 


Q. 29. By Mr. Bryanr: You say he was not inthe store? 

A. No, sir; we drew up a paper addressed to the manager 

408 of the store, stating that we refused to work after six o’clock, 

and on our going out at night the manager called us up, Mr. 

Irench, and told us that those who refused to work after six clock 

would not be required any further; and [| believe were all dss 
charged, or paid off and discharged. 

(). 50. Do you recollect secing Mr. McDermott about the store ? 

A. At what time? 

Q). 51. At any time. 

A. Before the—— 

(). 32. After the failure. 

A. After the failure—-I think T have seen lim, yes, sir. probably 
two or three times. | 

(). 33. And betore the failure did vou ever see him about the 
store ? 

A. Very seldom. T have seen hime probably once or twice. Tle 
came into purchase something—eloves. I have seen him once or 
twice at the gents’ furnishing counter. 

Q). 54. Is that all the times vou ever saw him in the store before 
the failure ? 

A. IT couldn’t be positive as to the number of times T have 
KOO = seen him. = T know he has been very seldom in there before 
the failure. 

(QJ. 55. How often do you think you saw Mr. Kennedy in the store 
after the failure ? 

A. Mr. Kennedy, I have seen hin very often. [have seen him 
often; yes, a considerable number of times. Tle has been backwards 
and forwards there a considerable number of times. 

Q). 56. Was it nearly a daily occurrence ? 
1S—SS7 
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(The question is objected to as leading, and is withdrawn.) 
A. Certainly: T should think once or twice in the week : [T couldn't 
a Mositlve tis to the number Ol times. of course: In doing miv bytISI- 
sometimes. IT wouldn’t see him. and sometimes, of course, | 


eouldn’t tell the number of times. 


(). 37. State as particularly as you can how often you saw 
IX « hnnedy In the store after the failure. 

A. The PUD er of times? 

(J. 38. Yes, stp. as particularly as you can recollect,and what you 


Ness 


Moy 


saw him dome. 
a 2 » } } , " ] ’. 3° 7 . 
A Well, at an average, ! should say he was in there twice a 


W O¢ 4 
Q). 359. Did you see lim doing any business ? 
LL 0) \. No, sn 
(Question objected to, as leading. (Question withdrawn.) 
(). 40. After the first failure did you see Mr. Kennedy, or were you 


in the store”? 
A Yes. S]] 


(). 41. Who conducted the business, then, nominally 


thie conclusion of the Withess. With 


+) 


(Olrected to. as Involyine 
drawn.) 


(). 42. After the first pein ind for three months after the store 
was opened, who conducted the business at the store ? 
\. Mr. Kennedy. 
/. 45 Was there ahy one else t 

A. Mr. Durr. 

(). ff. In thesummer of 1879, state what was the amount of stock 
inn the store. 
A. I don't know, siz 
). 45. Can you answer whether it was a large or a light stock ? 
A. That is, the sumn rafter the 


] 


( 


(). 46. [Tnterrupting. | \fter the first failure? 
Ay really don’t k “halt I don't think It Weis Very heavy . threat Is 


ny opinion. . 
Q). 47. In the summer of ISSO, before the second failure, do you 
know what was the size of the stock ”? 
A. Before the second failure ? 
41] (). 48. Yes, sir. 
A. I don’t know, sir. 
Q. 49). Do you know whether it was a large or small stock for that 
store 7 
A. IT should say it was a reasonable working stock for a store of 
that size 
(). 50. Betore the second failure? TI was asking that. 
A. You said before the first 
Ol. Before the second failure; the summer before that 
A. | should think if Was a very fair stock ior a store ot threat SIZC 


eg 


Mr. Princiue: This question and answer | object to, because it 


a AN Rh ie NEES IT ute OR OA re 
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does not appear that the witness had any knowledge of the size of 


the stock. 


A. [Continuine.| T had no means of knowine what the exact size 
pas > 


or nearly exact size Was. 


}. 52. 
A. Dry goods clerk. 
(J. 55. Can you estimate the valuation or qualities of the stock in 


(). 52. By Mr. Bryant: What 1s your business ? 


ad 


the store you are working m1 * 


A. Well. T eould form an estimate if T were called Upor to 
fl2 0 do so.) Tf Po was sent mto a store to appraise the stock, [could 


probably ford cil) estimate: if would he miore or less (rue or 
t at the time I dichn’t, tor the simple reasoli-——— 

Q) O4. One moment. What was the amount of stock inthe store 
in the summer of ISSO, before the second failure, compared to what 
it wes a vear before ? 

(The same objection renewed by deft MeDermott.) 


\. Well, that is a question T would only give you my impressions 


Q). 50. Certainly ; that is all Tam calling for. 

A. T couldn't tell really anything about it, because T was not in a 
position in the store where T would know anything about it, more 
than my own department. JT should think the stock, as near as I 
Call judge—vou Meahh a corresponding perlod of the Vear previous ? 

(). ob. Yes, SIT. 

A. | should think it was about the same, possibly might be a lit- 
tle more; but IT should think .abeut the same, as near as IT ean 

judge. 
1s} Q.57. By Mr. Princie: That is at the time of the two pur- 
hases—what time are you speaking of ? What are the two 
times you are speaking of ? 

A. I think the summer previous. 

Q. 58. Phe summer previous to the last failure you speak of now ? 

A. The summer previous to the last failure; yes, sir; that is the 
only two summers Twas employed in the store. 

(). 59. Phat is the summer previous to the last failure the stock 
Was pretty nearly the same as at the time of the failure; is that it ? 

A. As far as my observation went. 

(). 60. By Mr. Bryanr: You don’t know then what the size of 
he stock was mm the summer of ISS0? 

A. [ do not, sir. 

(). 61. Did you have any conversations with Mr. Kennedy about 


). 
the farlures in ISSO ? 

Mir. Prinaur: We object to that, as hearsay testimony, and incom- 
petent as against the deft VieDermott. 


\. With reeard to the failure ? 
7 

’ Oa. 1 Cs. ~— 

\. No, sur. The last failure ” 

63. Yes. 
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A. No, sir. 
114 Q. 64. Did he ever say anything to you about his indebt- 
edness in New York ? 


(Deft McDermott makes the same objection. ) 


A. No, sir. 
Q. 65. Do you know anything about the books of the establish- 


E <> 


ment ! 
A. No, sir. 
fa } } 
(). 66. Do you know anything about the 
A. No, sir. 
(). 67. Did he ever say anything to you about making any settle- 
ments with his creditors ? 


os 


lestraction of the books? 


(The same objection, and also that the question is leading.) 
\. No, sir. 
Cross-examination of Epwarp TLartwick by Mr. PRinGie 


Q). 1. In whose employment are you at present ? 
A. J.J. Obrien & Co. 
() 2. What is their business, and where do they do business ”? 
A. They are retail dry goods merchants on Market street. 
Ll [ really do net know the number. [T don’t know as [ ever 
looked. It is located bet ween— 
().5. It is west of Dupont, is it not” 
A. It is between Stockton and Powell. 
} Olrien’s busimess Is pretty nearly the same as that of what 
was formeriv the “ Pavilion,” is it net? 
A. Yes, SI. 
). 5. The same class of business ? 
A. Yes, sir. 
Q. 6. When you say, in your examination-in-chief, that after the 
first failure Kennedy & Durr still conducted the business, what do 
vou know of the facts about that: upon what is that based ? 
A. Mr. Kennedy acted in the capacity of usver on the floor, anid 
Mr. Durr was in the office. 
Q. 7. What was Mr. Durr doing in the office, as faras you knew ”? 
A. As far as I know he-paid me whenever I wanted my salary. 
(). S. May. Durr? 
A. Yes, sir. 
(Q).9. Mr. Kennedy, you say, only was actin 
A. The usher is the man who receives the Persons and con- 
L1G) duets them to the counter. Well, Mr. Kennedy was general 
business manager as well as usher. | 
Q). 10. Those are all the facts, | understand you say vou know, that 
Mr. Kennedy was on the floor receiving purchasers, and Mr. Durr 
paid Vou VOur money ¢ 
A. That is about all, sir. 
Q. 11. Mr. Durr was not the cashier, was he? 
A. No—well, I really don’t know what position Mr. Durr—he 
used to be in the office at the desk, and—— 


vy as usher? 


—* 
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12. Don’t you know Charles Wurtheimner was the cashier ? 
Oh, ves, sir : | heal fe tation thie (WoO features. You don’t 
specify any time m speaking of it. 
(). 15 You said after the first failure 
A. Immediately for the first three months, until Kennedy and 
Durr were proprietors of the besiness weal Sat that time C1] 
Wurthemeer was the cashier, and had charge of the books and every- 
thing else, as faras P could sav. 
() T4. Tfad charee of the business, as far as you could say ? 
A. Yes, sir; and his name was over the door. 
117 Q. 15. W hen vou sav ianswerto the counsel on the other 
side, that, after the first failure, Kennedy and Durr conducted 
the business, vou mean after they had taken the business again from 
Charles Wurthemer, do vou net? — 
A. Well, so far as ties Is concerned, they were there all the time, 
far as T could see: but really I don’t know what the particu 
business was; who owned the place any more than Mar. ix pnnedy Was 
| | | i lh 


. 
isher on the floor. and he was there at the time t 


Py ] ‘ 
rmiies 


ree 5 . ae | ¢ > 6 . } eo? ’ 7% et y. aR a ‘ , . a ated ] : 
Wurthemmer was there and afterwards, but whatever private busi- 
hess thev had in the office T know nothing about at all. 


(). 1. lor the first three months or thereabouts, after the feu] wc, 
Mr. ( ‘hs irles \V urthes Wer, VOU Say, managed the business, ana head 
control of it. so far as vou saw ? 

A. As faras T saw; he paid me my salary 

wi When vou speak ot the size of the tock, Vou speak only 
from general cl}? prea Pewhacee. Pot from adhyv know | doe i>] thie books (> 
CNcbblidie ition oft the stock ? 
1S A. NO, s 
LS. =a mean, ves? 

A. T mean, ves. [mean T knew nothing about the stock only 
Just from — ral ci) pearance 

(J. 19. At whose PLLOst do yeu come tO C1VE your testimony how, 
and who =e spoken to vou about what vou knew of this business 

A. At whose request ? 

2 2: Yes. | 
A. A subpocena TP recerved in the store 

Q. 21. And previously to that who has spoken to you about: giv- 
lie ar ag-taieens In the case 

A. 7 don't know. of auVve person 11) particular that I have ever 
spoken to bout the busTNess. ()ft COURSE. a t the t tmne of the failure 
eve ty body . pok ep—it Was noted abroad—eve rvbody spoke about rt 
but I don’t on of any person in particular that T have made any 
remarks to about this business. 

(). 22. Do vou know how tt he Ippe ned you were—don t vou know 
how it hap pened vou were subposnaed 1 this case as a witness’ 

A. No, Sif. 
fi) (J. La. You hh ive hot stated fo ahve one lately, within the 
last few months, any knowledge at all vou ! of the busi- 


0 


“3 


hess 7 


A. No, sir Since | have QO the subpana LT have spoken tO seVv- 
eral about it. 
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(). 24. But not before that ? 
A. Only im expressing surprise that I s] 


O mould be subpanaed, as | 
didn’t consider T knew sufficiently about the caseto warrant it. 
EDWARD HTARPRICK 


y 


Deposition of J. P. Treanor. 
Examination-in-chief of Josern P. TREANOoR by Mr. Bryant 


().1. Do vou know the def’ts, Charles Ff. McDermott and John Durr’ 
A. Yes, sir. 
). 2. Did you know the def’t, Thomas Kennedy, of the firm of 
Kennedy and Durr, in tus lit 
A. Yes, sir: IT did 
(035. Do you the place where Kennedy and Durr formerly did 
sin the * Pavilion,” 552 Market street. 


A. Wea. 


pat 
go 
"f. 
~— 
wee 


ie 


) 
ke , ae a, gee eg. evens ee ] = | } 
AG A | represelit New Pork fortas SCLiIWO Pere by SEU Phe 
i « | 


QM. 5. By Mr. PrinGue: What did you say ? 
! 


, ee, mae. ae, © ee Ne Pao oe 
‘A. [ represent SCVeTai sNnew pork firnis, SseCnlhe gooa: here L>\ 


. “ i Seer ot ne os oer ean 7 Pet 
). 6. By Mr. Bryant: Will vou state whether your business was 
} ] . - i. - —_——- ] : — 
such that called Vour attention to ary LPOOUS SLOPES ‘ 
 { : lat ie xr bare] ‘ 
\ es: that is mv business 
es } , : +] ] + . ’ »¢ am ‘ 
oe ln the vear ISSO. from the datter part, froin Aue 


: 


ust, ISSO, 

to the first part of the vear ISSI, were vou m the store that was 
formerly occupied by Kennedy and Durr, 852 Market street, the 
Pavilion ?’ 
A. Yes, SIr. 
oS. Did vou observe any of these def ’ts In the store ” 
1. Yes; I have. 

CJ. ed. State whom you saw there; [ mean of the persons named, 

A. I saw Mr. Itennedy there repeatedly. [To saw Mr. Durr there 
occastonally. | | | 

(). 10. Tlow often were youn the store ? 

A. [ couldn't tell you how often: a good many time: 
ae, 11. Would it be a week | 

A. Perhaps ONCE a dav: SOHNE days [ niet De there Once or 
twice. 


'* 


(), 12. Durme that time did you have any conversation about 
business transactions with Mr. Kennedy ? 


i) ] Mr. PRINGLE: That Iss objected CO, as hearsay testimony 
and incompetent, and also as inadmissible as against the 
det ’t. Mr. McDermott. 
A. | only remember once 
Q. 15. By Mr. Bryant: The answer would be, first, in the affirmia- 
tive or Negative ? 
A. Yes. SID. 


ate what they were 
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(The Sale objection.) 


A. Mr. Kenn dy asked mie for oa list of the houses represented, 
<o that he might send them on to their buver in New York to buy 
some goods from them. Ee sent it in a note to Mr. Lecky, in New 
York: I don’t know whether he was his buver or not 

Q). 15. Mr. Leeky was the buyer of what store ?- 

A. Of the * Pavilion.” 

(). 16. Where the firm of Kennedy and Durr formerly did bust- 


(). 17. Can vou locate this conversation at any particular time ? 
A. It was the morning that Mr. Leckey went East. 
(). 18S. This was in what vear, ISSO or ISS], 1f you recollect ? 
yee “A. cant recollect Which. 
(). 19 Was it after this second tailure of Kennedy and 
Durr? 


A. That [ don't recollect, either. 
(). ZU. De you recollect who Wis the hominal OWlher of the SLOrE 
at that time ? 

A. Mr. Kreneh Was 1}) charee of thre STOVE, 

( ( Myyected LO, as Involving aconclusion of the withess,and as assum- 
Ing there was a nominal ownership, a different from the real own- 
ership.) 

Q. 21. 1 will put the question m a different form; who was in 
the charge of the store at the time of the last-mentioned conversa- 
tion ? 

Mar. Tfrench. 

22. I. M. French? 
AMG French: ves, sir. 
) 


; 
! Did vou attend auctions at any time during the year 1SSO 
and TS81, when Mr. French was in charee of this store ? 

A. Yes, sir. 

(). 25. At that time did vou observe any of the det’ts T have men- 

tioned to you at those auctions? 
125 A.-T have seen Mr. Kennedy there 
(). 26. Which Kennedy ” 

A. Thomas H. Kennedy 

(). 27. Eneaged in what”? 

(The same objections. ) 

A. Looking over goods that the house proposed to buy, T pre: 
SUTNE. 

(Deft McDermott moves to strike out all after the word * goods ” 
In the last answer, as being a mere conclusion of the witness.) 

(). 2S. Can you state, approx tmately, how often you saw Mr. Ken- 
hedy or Mr. Durr in the store at Market street after the second fatl- 
ure, In July, ISSO, when they were doing business ” 
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A. IT couldn't Sa \ how often repeated ]y, [ have seen them there 
frequently. T couldn't say how often exactly. 
() 29. What were they doing when there? 
A. Mr. Durr never seemed to me to be dome much of anything. 
Mer. Kennedy was walking about the store. IT couldn't tell what he 
Wiis dome : merely that he was In the store. 
12400 Cross-examination of Joserim PP. Treamor by Mr PriInarur : 
Q. 1. What business, if any, did you have m the store, that vou . 
went there so often ? 
A. IT visit all the drv goods stores In the city; some twice a day, 
some onee, and some perhaps three or four times a day. 
(). 2. You had no other object in visiting this store than in visit- 
Ing any of the others ” 
A. No: | had no particular object in gone there. [To was not sell- 
ing them goods up to that time. | knew Mr. Kennedy; | knew 
m very well. [I went in there very frequent 
(J. >. Low lone had Vou known Mir Kenne 
A. T have known Mr. Kennedy, 1 suppose, from—I knew him 
before he left Third street | 


tO See hin. 


a 
i 
Bon. 
i \ 
iy 7 


Q. 4. That was ten or fifteen vears ago ? 
A. No, sir. 
(). 5. Hlow lone since ” - 
A. Perhaps five Or SIX Vears ago, perhaps SeVOH | abik hot sure 
[do not remember exactly the time. 
(). 6. You knew him intimately, vou say ” : 
A. Yes, sir. 
HZ.) (). 7. At the time you paid these visits at the store vou 


were hot sclling eoods to the store? 

A. No. 
J. Oo. Do vou represent the plaintiffs In this action ? 

aX. No, SIP. 

Q).9. Have vou had anything to do with the management of the 

A. No; none whatever. I had represented, though, and IT did 
represent, Morrison and Herriman in this city at one time. 

(). 10. Until when ? 

A. Up to two Vears avo—about that time. 

(Q). 11. How do you know that Mr. Lecky was buying for this store 
at the time you refer to? | 

A. T was in the store the morning he was going away. Mr. Ken- 
nedy went down with him to the depot; they both drove down in < 
a hack; Twas talking to Mr. Leckey a few moments previous to his 
voing into the hack; T was there when he entered, and Mr. Kennedy 
was with him and rode down to the depot; Mr. Lecky told me him- 

self he was going East to buy. | 
126 (Q). 12. That is all you know of it’ 
A. That is all, sir. 


Redirect examination of Josepn P. Treanor by Mr. Bryant 


Q)0 1. Did you have any conversations with Mr. Thomas H. Ken- 
nedy about his failure in July, 1880? 
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Mr. Princue: That is objected to, as hearsay and imecompetent, 
and as inadmissible agaist the def’t McDermott. 


A. Yes; T spoke to him in my office one day ; he was there-—— 


Mer. Prinaie: Also as. not responsive to any matter in. cross- 
examination. 


The Witness (continuing): With a representative of FL. P. Clat- 
lin and EE. C. Jaffray. | 
). 2. By Mr. Princue: Was this in San Francisco or New York ? 
A. This was in this city, San franesco. 
Q. 35. By Mr. Bryanr: State the conversation, as far as you can 
recollect. 
ra A. Tle made an offer of settlement at the time. I don’t 
know how much. | don’t remember now the exact amount, 
and they were debating the question. Efe wouldn't give more than 
he offered. That is the substance of the conversation. And he 
said, also, if he didn't take that, he wouldn't get a cent more; that 
is all they would get. 
Q. +. Was this after the second failure ? 
A. No; I think it was after the first. 
(). ). Who was in charge of the store at the time that this con- 
versation occurred ? 
A. I think, Mr. French. 
Q). 6. Were you representing pares and Herriman & Co. at the 
time the bill of goods were sold which is the subjeet of this suit? 
A. I Waals. 
Q. 7. Did you solicit the bid, or was it sold through your agency, 
this bill of woods ? 
A. No: it was not sold through my agency. 


Recross-cxamination of Josepi PL TReANoR by Mr. PRINGLE: 


128 Q. 1. You are sure that the conversation, to which you 
have Jast alluded, with Mr. Kennedy occurred when Mr. 
French was in charge of the store ? 

A. I think so, sir. 

(). 2. Are you as well satisfied of that as of what occurred in the 
conversation, or is vour whole recollection uncertain about the 
matter 

A. No; it is not uncertain. 

(). 5. You are as well satisfied of that as of what oecurred in the 
eonversation ? 

A. With Mr. Kennedy ? 

(). 4. Yes. 

A. The conversation T remember distinctly. 

(Q).5. T don’t ask the conversation; PT only ask, are you as well 
satistied of the fact the conversation occurred when Abr French was 
In charge of the store as you are of what the conversation was ? 

A. T beheve that Mr. Freneh was in charge of the store at the 
time. The conversation Tam positive about. 


J.P. FREANOR 


a 
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GEORGE MORRISON ET ALS. VS. JOIDN DURR ET ALS. 
Deposition of Ie M. Freneh. 
Examination-in-chief of Frank M. Frencu by Mr. Bryant: 
Q. 1. Mr. French, do you know the defendants in this action, John 
Durr, C. Ff. MeDermott, and Thomas H. Iennedy, deceased ? 
A. Yes, SIr. 
(). 2. Were you in charge of the business at S52 Market street. 
called the “ Pavilion ” store? 
\. J was 
Q. 3. At what time; do you recollect ? 
A. I don’t remember the date the store was opened, whether it 
was in July or August, ISSO: 
() or how long f 
A. About a vear: a little over a vear. 
() During that time did you have any conversation with Mr 
Phomas LH. Ix hnnedy agvooutl his busi ess aftan thy re? 
| (The Sable objection as last stated.) 
| .6. Mr. Bryant: IT will consider every thing of that kind under 
the Same objection ; that that objeetion will apply to all COMNnVersa- 
| tions of that kind. 
{ A. | recolleet nothing: ho, S1r. 
bo Q). 7. Do you recollect his ever saying anvthing to you 


about his New York indebtedness, or having conversations 
about it? 

A. Well, nothing more than possibly at times the matter of what 
he owed in New York may have been mentioned, but no particular 
conversation that T remember of. 

(). 8. To locate more directly, do you recollect anything about lis 
saying anything to vou about compromising the New York indebt- 
edness ? 

‘A. No, SY. , 
| Q. 9 Do you recollect his saving anything to vou about the 
| amount of goods he purchased, or about hurrying them up to get 


ee eS 


them there in time betore the failure ? 
\. No, SIr. 
( lO. Did vou see Mr. Kennedy very often ” 


). 
A. I did. 
ll. Where? 
A. Sometimes [would meet him on the street and again he came 
into the store sometimes; and I may have seen himi—possibly Psaw 
hini—at his house once or twice: I called at his house Once or 
twice. 

QM. 12. You say you saw him in the store? 
13] A. Yes, sir. 

Q). 15. How frequently ? 

A. Oh, his coming was so irregular—he was perhaps in there a 
few times in the course of the week. It was a matter immatertal to 
me Whether he came or went. 

Q). 14. Undoubtedly ; it is just the fact; he was there, was he, 
around the store ” 


A. Certainly: he would come into the store. 
QM. 15. And stav around? 
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[Le might herve staid there a few HpOomenhnts, threat 


d 
A. 
Q). 16. Was Mr. Durr around any in that store ? 
\. Not very often. 

(). 17. But he was t 
\. He might have come in a few times. 


_ 
] 
{ 


Q. 1S. Did you ever have any conversations with Mr. MeDermoit 


*) 


about the Kennedy 1 debtedness * 


A. What do vou mean ? 


(J. 19. “Phe New York indebtedness of Kennedy and Durr. 


A. No. SIr. 


Q. 20. Did you ever have any conversations with Mr. MeDermott 


about the business in regard to his not getting it ’ 
A. None whatever. 
(). 21. Did you ever have anv conversatic } with 


——- 
~ 


‘\ No, SID’. 
132 (). 22. Do vou know anything about Mr. Kennedy 


} 


Ing auctions to buy goods for the stor 


A. IT never knew of it: no. sir. 


Deposition of T. Shortall 


* 


() Where are Vou employed how * 
A. At the “ Comiicreial Mart.” sir 
? What store is that? 
A. it Was formerly the “ Pavilion.” 
es 8 Now owned by Mr. MeDermott ? 
A. T dont know whom it is owned by, sir. 
S. SIP. 

lt is the same store? 
Yes, sir: it is the same place. 
_6. How long have vou been at work there 


t 
Yi 
) 
() ? 
N 
\ 

this month. f went in there under the Manages 
and Mr. Delaney. 


Examination-in-ehief of Thomas SHORTALL by Mr. 


Is it the store that Kennedy & Durr used to do business at ? 


We LI. pretty nearly two years ; two years, I think. the 


the business 


135 Q. 7. While you were there did you see how 


Was? 

A. Yes, sir: Just as is usual in all dry goods stores 
erence. 

i). ©. Did vou see Mr. McDermott there ? 

A. 


I saw no dift- 


Occasionally there: very seldom ; at least, for the first period, 


probably of six or eight months, [ didn’t see him more than onze or 


twice. 
Q.9. Did vou see Mr. Thomas I. Kennedy there: 


4 


A Occasionally, sir; he came in, it appeared tO me, as anv Man 


would come looking around the store. 
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(). 10. Tfow often ? 
A. He didn’t seem to take any interest in the business. 
(Q). 11. Tam not asking for your opinion. Tam asking how often 
| he was there? 

A. I couldn’t say ; he came in very frequently, sir; TP couldn't say 
how frequently. 

(). 12. Did you see John Durr there, the defendant ? 

A. Later on J did. 


| (). 15. He got to coming in the store ? 
, A. Yes, SID. 
(). 14. Was he around taking looks at the things ? 
A. IT don't know what he done. He came in. 
134 Q. 15. Do you recollect about Mr. Kennedy? Were you 
there the time the hands struck ” 
A. IT was there, sir. 
| (). 16. Do you recollect anything that Kennedy said to the hands 
at the time ? 


t A. sa SIP. 
(). The hands struck because the store wa: e kept Opell al 
night > 
A. Yes, sir: we didn’t wish to work that late lours. 
LS. Do Vou know by Whose orders the store was to be kept 
open? | 
A. Myr. French. 
d. 19. Do you know it was Mr. French’s orders ? 
| A. | only know because the orders Were obeved everywhere: 
| Q. 20. Don’t you know that Mr. Kennedy gave the orders 7 
i A. That I don’t know whether he did or not. 


| ie 4 8 wi you do any buving for the house ? 

| A. 3 

| (). 29. Wi ere you al auctions ? 

| A. Yes, s | LO there still. 

| i. 2. Did. you see Thomas TT. Kennedy at auctions at any time’ 


) 

as 

A. No, sir: I might have seen him as any other stranger. 

135 Cross-examination of THowas SHORTALL by Mr. Pringrie: 


(). I. Don't Vou know, as a facet, that Mr. French did FIVE thieat 
| order to keep open the store at night—that it was Mr. French's 
| order? 
| A. Yes, sir; IT didn’t know of any other orde Ts, SIT’, 

(). 2. As far as you knew, who had control of the store and man- 
aged its business ” 

A. Mr. French. Mr. French attends the office work. and Mr. De- 
| laney attends the management around the store. 
| (). 4 How often did you ever see Mr. Kennedy COTE lito threat 


{ . 2 “; 
STOrEe 


A. T have seen him quite often, about a year ago, sir, come in as 


a man would that didn’t appear to have anvthing to do with his 
: time, to sit down and chat with the men. 


Redirect examination of THomas Srorratpt by Mr. Bryant: 


Q. 1. He was frequently in the store ? 


Is 
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A. Very frequently 
L365 (). 2. At all times Vou have seen him occastonally passine 
by? 

A. At the time T speak of there was scarcely a day that T didn’t 
notice him in and around the store. 

(2.3. Didn't -you see him in the store before that: 
A. At the time | speak of: about a vear ago. 
). 1 Was he ever in the store before that? 
A. Oh, dent know: he might have been in my time, TP suppose 
). &. -h your time ? 


. Vex 


( 


1 
i 


(. 6. He ‘We been frequently in the store while vou were ther 
A. Yes, sir. 
(). 7. From the beginning ? 
A. Yes, 
Recross-examination of PHomMas SoorraLte by Mr PRINGLE 
(). 1. Durie the time that vou have heen in. the store, did Vou 
ever see Mr. Kennedy or Mr. Durr having anv interference with the 


business of the store, or any apparent brahavement or contro] over it? 
Mr. BRYANT: | object to that, as calling for the Opinion of 

Io7 0 the witness, and as tmmateral and not proper cross-exam- 

Mation 

Q.2. By Mr. PrincLue: Whenever either of them came to the 
store, What did you ever see them do t 
A. Just walk around the store, sir. 
(). 5. Staved how lone ? | 
A. Lnever noticed Mr. Kennedy to remain there long, and Mr 


Durr Wels Very seldom there, 
THOMAS SHORTALL. 


Tere. by consent, the further taking of testimony ts continued 


dntil 2 oc¢lock p.m., August 8th, 1582. 


WEDNESDAY, cliugust 9h, LSS2. 
Present: Mar. Charlies W. Brvant, counsel for clatmants, and Mr. 
I. J. Prinele, counsel for respondent McDermott. 
Deposition of John Crowley. 
Examination-in-chief of Joun Crowiey by Mr. Bryant: 


Mr. Prinaure: Defendant MeDermott objects to the testimony of 


Mir. Crowley, on the ground that no sufficient notice has been 
ISS) given of the taking of lis deposition, 
Qo 1. Where were vou emploved im the year TSSO ? 
A. T was on) Market street, eet Kennedy and Durr 
(). 2. Were vou employed in that store before July 13th, 1Sso ? 


A 

A. Yes, sir; Twas, sir; J was in the store about three years and 
half, and lel it a little over twelve months ago last July 

(Q).3. What was vour business in the store; what did you do? 


= MESA ORR pea oes oe TONG pe I GE CASE puiahinesiam Par aeticresnthilaiecre ts calsconbainil iz: 
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A. IT had charge of the domestic department; that is, fora portion 


. } ? ; ; 4} ‘ fs 
of the time. Mr. Kennedy had charge another time. 
5 ; ] gear i } , . re iF - 
(). 4. In the vear ISSO, before tin failure that year, what did vou 
Coat . 
i 


do What de part nent did you have charee Of before the 


A. T had charge of the domestie depat 
Q. 9. Did vou do any of the buyvine for the departnu hit 
1 , lid sole of the } UV 

} 

A 


’ 
} . —_ 
lq You 


} ° 
Celve AaAnV OFaAUCTS TrOM 


M4 P i] el ( ’ c 4 
Y] _ ae Ro eae oe ; { ee ON ee . si 
Phomas Hl. Kennedy, now deceased, about buying gvoods—inestrue- 
t1OnS 7 
73 : , eaeee be = oe Se eer ee <a al 
bo) Mr. Princue: I] object to the evidence as irrelevant and im- 


: Ps } = ( Sate pee : oe oa 
Phaterlai. ana AS ThiaadIISSTDIe ACAI 


t defendant McDermott 
Q. 7. By Mr. Bryanr: What were the orders or instructions he 


° rex 2 . : 
(Phe same objection.) 


‘ } } } } + ¥ 
A. T went down town and bought goods under his directions, 


(J. 8. Can vou state particularly what those « 
What houses to buy from 
A. He always told me where to YO tO 
Q). 9. What houses did he t 


Irectl ons Were, about 


‘} 


1] V4 1} t () 
il mu LO VO LO 
(The Sale Obyection ) 


A. [ie eave Hie directions to «oO TO different Hous 
). 10. Can vou name the house he told you to go to to buy ° 
A. Well, T couldn't possibly remember them now: [T don't know, 
| ys but [ know some of them. 
State the houses that VO 
Rr and Riese, Weil 
.-Can you reeal| any more 
A. IT bought some at Buckman and Brother's 
L4O) Q). 15. Did he tell vou why be wanted vou to buy these 
voods at these “ig 4 | | 
A. No; he didn’t tell me directly. 
ld. What did he say about buving goods at these houses ? 


u recollect. 


} 
eeeke Ix sudan. 


) 


Q. 11 
A. Ne 


ne 
Owe 
——s 


Mr. Princur: The same objection 
BrYANT: It is all under the sabe objeetio | 


Q). lo. What did he say to you about that; did you have any con- 
versation with him about buying goods at these houses in prefer- 
ence to other houses ? 

A en eet ally told lie where LO ¢ 

(). LG. (lan sie. tel] lie why he told you where tO LO to’ 

\. He would tell me one day to go to Newburger and Rie 
buy some nen woods, and tell me one when day to vo tof 
house to buy something else | 

? 


(). 17. Did he say why’ 


“ 
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LON - as 
A. No, he didn't sav just the reason whiy 
Q. 18. Did he tell vou to buy goods from Newbureger and Reise in 
VOU , \ ie ‘ 
‘ preference to any other houses ? 
17) ; 
H - . 4 cyt > — _ ; 
Mr. Prinagne: We ODJECL TO that, as leading. 
‘ * ¥ } . ‘ 
4-4] A. He sent me to that house. 
Q.19. By Mr. Bryant: Why did he send vou to that house: did 
Ooty) ar eXplall ? 
} rz* . . 
Ne (The same objection 
(). 20. Did he explain anything why ? 
[1hh- A. Well, the only thine that I know about was, l was sent there 
Ot to | \ ti ood: Ll] houe | th ‘Th. 
() >] 1) ] C1] Py] POO from Ooty } yt] cilia requ [ Vy 
’ Riese tO fhave thetn put in fis bil! 
hie ‘ : 
(Objected to, as leading.) 
A. Yes | bought ci bil] of woods of Mer. Reise Olle day and I told 
] ‘ ) ’ _ ae ° 1 . 
him that Thad an order for some linine eoods, and if he wished to 
} - ] ’ ] . ] a , > a : ] + + ,° : ] . ‘ 
have them mecluded in the bill to make one bill out of it: that was 
ul mV Orders. 
wje , } aaa — ¢ ; 
(). 22. Did he assign any- reason * 
if ee a4 7 | . , r , ‘ + 
A. No: he CUtn C ASSTYTL ANV reasons tO He. 
() pm Diet Vou tell ham Vou could buv better stocks of woods from 
1 ] : > 
other houses than the ones he ent vou to: 
a ,  . } oes T : en ; fio F 1 ! Raa 
A. | requentiy told titm | could buy better of other houses, but 
then IT had to do just as he said. 
Mr. Prinanure: T object to the question and answer, as being 
WW. ¢ ] , : : 
. 442 hearsay testimony and competent 
{ } } ° . 
Mr. Bryanr: It is all under the same objection. 
. " 7 } ] + dey .\ ? Cc | ‘ |- } ; ere | 
(It is stipuiated that the testimony is all taken subject to the legal 
. . , ‘ ‘ ihc _ ] + ‘s} ‘ : 
objections, except as to the form of the question, With the same effect 
a > ae re Ee ar. ee 
as if OOJECTIONsS Were SpPrOCLiCcarly made at the time of the takine. ) 
aad a ; a 
CRC Mr. Bryant, counsel for complainants, will propound leading 
questions to the witne ss, because the withess seems to be wnitaconis- 
tic to the plaintiffs. 
ra . } } 7 ; + . e : 7 Bx a 
(). 24. Did he tell vou to buy at these houses, Newburger, Reise & 
1 > os, a nee a Y ; ‘ei — . 
(Co., Buekman Brothers, and Weil and Kahn, in order to have the 
bills concentrated in a few houses ? 
rn i ca =, ia 
A. That was something I couldn't tell you. 
ail (The last question objected LO, as leading.) 


— The witness continuing: IT couldn’t tell. Talwavs did what ] was 

told, | 
Q). 20. Was there anv conversation between you and Thomas H. 
* Kennedy, deceased, in relation to that subject whatever, Mr. Crow- 

ley? 

A. Well, it has been so far back now that my memory does 
fo = not take me so far as that. I really couldn’t tell you if there 
Was a conversation in regard to those matters, but Thad a dis- 
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tinet understandime before | Wwelht down fowl where tO LO to anid 


where to buy woods, Cortain louses | was tO Lo to,and other houses 


f was not to LO lito. 
Q). 26. Did vou tell Mr, Kennedy that you could buy goods that 


i 


would suit better at other houses ? 
(The question 1S objected fo. ees leading.) 


\. Yes, sir; Tmight have said sc. 


Q. 27. Did he make any response to that ? 
A. Well, not directly. The only thing ts the houses we were buy- 


Ing from we continued buying from; that is all. 


(). 28. Were the goods you bought sent to the store ? 
A. IT believe they were. They were all checked off, and the goods 


were sent to the store to my know ledge. 
/. 29. Was there a room near the store where woods WeEFC placed ? 
A. A room? 
Q). 50. Yes. 
A. There was a back room to the store. 


(). 31. Were woods plac d there ? 
A. Well, there was other steck—there might be goods in 
there. 
be (). 32. Was there any other room near the store, or over 


the store, or -longside, where woods that were purchased for 
that establishment were put ? 

A. T don’t understand the question, 

(). 55. Was there any room, orany place outside of the store-room 
and this back room you speak of, where woods Were placed Dy IK en- 
nedy and Durr before their failure in TSS0O” 

A. | don't know. 

Q. 54. Do you recollect anvthing about the stock of goods that 
were on hand there at the tline the attachments were levied in TSSO, 
Mr. Crowley ? 

A. A stock of woods ? 

). So. Yes. 

A. Yes. 

(). 56. Was it a laree or was it a small stock ? 

A. It was a heavy stock. 

Q). 57. Do you recollect anything about receiving goods from New 
York for your department—goods that came from New York mer- 
chants ”? 

A. | had [a] lot of woods from New York. 

(). 35. Do you recollect about recelving any orders from New 
York; any goods that were ordered from New York just before the 
failure in July, 1880” 

A. We might have vot some eoods in other parts of the 


iM house; T had some lace curtains in my department. 
(). 39. How did they come on: freight or eX press 7 


A. Came by Wells, Fargo & Co., 1 think. 
Q). $0. How are lace curtains usually shipped from New York to 


San I ranciseo ? 


) anid 


POUSCS 


s that 


buy- 


rOOdS 


reed ig 


s dn 
over 


1 for 


OO) 
Ken- 


that 
SSO). 


Yow 
ner- 
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the 
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A. As a rule, we get all the goods bought in New York by freight, 
but sometimes we get goods by express. 

(). 4I. How lone before the failure was this lot of lace curtains 
bought ? 
A. There was not many there. 
¥. 42. How long before the attachments were put on ? 
ee eo not positively swear to that. 
J. 45. Can you approximate, Mr. Crowley ? | 
A. Mig a be two or three wecks, might not be two weeks: | 
—. tell vou exactly to the date. ! 

(). 4}, Were Vou there, before the failure, al niehits t 

A. Yes. 
». 46. Who would come to the store at that tine 
A. Well, sometimes Mar. Kennedy came there, sometimes Mr. Durr 
came there. 
). 46. Who else ? 
A. The manager, whoever he might be at that time. 

Q). 47. Were not Kennedy and Durr the managers at that time” 

A. After the failure? 
1-14) (). 48. Before the failure—this was just before the failure. 
A. Atrghts Mr. Durr was always there then. 

Q). 49. At nights, did you see any one there besides Mr. Kennedy 

and Mr. Durr? 
That is a question I can’t answer. T might have seen several. 

[ can't recollect. 

50. Do you recollect any person ? 

A. Well, it is so long ago T can't bring it to my memory. I don’t 
know. : 

51. Did Mr. Kennedy tell you about any person that was there? 


x 


A. IT don’t know what you mean by that. [ can’t tell you who 
It Is. | : 

(). 52. Did he tell vou about his lawver being there nights ? 

A. O, T often seen him come in there. 

(). 535. Do you know who it was” 

A. I know the gentleman by appearance; that Is all. 

(). O4. Did he tell you who it was? 

A. No; he never told me who it was. 

Q). 50. It was not that gentleman? [Referring to Mr. Pringle. | 


) 
c- 
A. No: IT know Mr. Pringle. TI had nothing to do with that busi- 
Hess. 

(). 56. Did vou have a talk with Mr. Kennedy at his house about 
the time of the failure ? 

A. That was a private affair. 
447 (). 57. State whether vou had the conversation with Mr. 
Kennedy at his house. Can you answer the question, Mr. 

Chr mwlev ¢ 

A. Must I answer it? 

(). OS. Certainly. 

A. That was a private transaction. It was not inthestore; 1t was 
at his house. 
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] 


(59. Lasked you whether you had a conversation with Mir he 
nedyv cil his house ? 


A. He sent for me: ves. 

(). GO. Did he have a conversation with you: 

A. Yes, sir. 

(). 61. What was that conversation; what did he say to you” 

A. Well, regarding mvself and him; that is all. 

(). 62. State what it Was. * 

A. He told me if I would do the nght thing by him that he would 
make it good for me, and everything like that: that is all. 

(). 63. What did he mean by “doing the right thing by him” 


: 
4 ‘ 

Th H 1 ley } tL” a Oe t 1?)? ] 
.. nat Is, to advance My saiary, i SUP posed 


Q). 64. What did he want you to do? 
A. He wanted me to run the department to suit) him-—the same 
as he wished to. 
4S (). 65. How did he want the department run’ 
A. Well, I had charge ot it il threat tline, and Was to lool 


after the men and the tickets and see that the goods were sold fo 
the right prices, and so forth. 

(). 66. Did you do that? 

A. Yes, sir: | done so. 
(). 67. What did vou do with the money’? 

, | had nothine LO do with the money. 

(). 6d. Did the Money BQO to the cash drawer ? 

A. What money ¢ 

(). 69. That you received in your department ” 

A. At that time IT used not to receive hardly any money at all. 

(). 70. At the time you have reference to, after the cenversation 
in Mr. Kennedy's house? 

A. Well, the money after that went to the cash drawer, to my 
knowledge, at least; Thad no knowledge of anything that did not 


r 


iy ‘ he ; ' 
YO to the Cash drawer: at that date vou spoke of I don’t know any- 
{ 
ae lL. Were you there when the store was under attachment ? 


Q). 72. Did you know anything about goods being taken out of 
vile it was under attachment ? 
A. IT didn’t see any goods go out 
49 Q). 75. You say vou didn’t see anv goods taken out ? 
A. No. 
Q). 74. Did you hear Mr. Kennedy say anything about goods being 
A. [tis so long back T really could not tell vou. . I can’t bring to 
memory anything about it. | 
Q. 70. Were any goods taken out of that store by the back door 
when it was under attachment ? 
A. I can’t swear to that. 
(). 76. You don’t know ? 
A. I never seen them taken out. 
Q. 77. Do you know whether they were taken out ? 


y? 
i 


Wor 
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Mr. Prinaue: T object to any statement except what the witness 
knows of his own knowledge. 
(). 78. By Mr. Bryanr: Certainly; [am asking the witness the 
question direetly: Do vou know whether there were any goods taken 
out of that store’? 
A. IT can’t swear to anything I didn't see: IT didn’t see anything 
leave that store 
Q). 79. Did you nee! anvbody say anything about ” 
A. T might have heard sav, but | vided sec 1f myself, 
yt) (). SU. Whom did vou hear Say an vthi 10 about it 
A. You know how it is with most men in a store: they 
may have talked many times. 
S1. Did you have any talk with Mr. Durr about it’ 
f really couldi’t bring to memory any talk with Mr. Durr; I 
don believe I lad. ibout th cil question, 
S2 id] You @ver talk with Thomas [| Kennedy about if’ 
1 het positive, : 
So. Did you have any talk with Mr. Joseph Kennedy about it 
Well, we might havea talk about it; probably if there was 
anybody it was me and sey 
(). S84. What did he sav ” 
A. | can't tel] You . | ar Orluge tC memory anything abo [ 
It: it Was just oye saving something like t] | | 
were taken out the back door, but I don’t know anvthine about 


ae 


= rr ’ , % )* ’ . 
iL). Oo Chere Was some talk about i 


() St). Do you know whether It Was JO Kennedy told you any 
} } . 
thing about it 7 
r 
\. | wouldnt swear to that fam not sur 


; 
’ Blas, P } 5 : | , :. <a 1. : | - 
Qo S7. You say there was a big stock in the store at the time it 
Was attac he «d, 1) LSSO ”? 
te A. Yes, sir: there was a fair stock in 1 


(). Od. Was there a very large stock for a store of that 


] 


: . 
(QJuestion Obpected to, as leading, ) 


. ' 11 a] r 
A. NO: the store Was laree e nough tO COMA all thre (OOS, 
" } 
i 


= 


We STOTE 


MY) Pon’t vou know that some of the counters and shelves 
eee See kee Ce a a ith, las ) 
Wer SO full they Were likely LO DPreCAK down Witil QOOUS 


. } - ec ] . , r ] . 
A. Domestic eoods are pneavy , the Is no danger of any othe) 
woods breaking down the shelve Cs. 


cP. 3a. Were you there when the store was opened a ifter the failure 


Q j:) How long did you stay ”? 
A. I staved there until July. 

J. 95. Until July what vear ? 
A. Last vear. 


{ 
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Q. 94. Do you recollect the winter after the failure; you were in 
the store the winter after the failure—after the last failure ? 

A. Yes. 

(). 95. Did you see Mr. Kennedy or Mr. Durr around the store? 

A. O, Thave seen them come in there 

(Q). 96. What were they doing ? 

A. Thev didn’t do anything in the store. 

Q. 97. Did vou buy for the house in that fall and winter after the 

last failure ? 
452 A. Yes, sir. 
Q. 98. Did you buy at auction ? 

A. Q, IT went down to the auetion-room. 

Q. 99. Who went with you ? 

A. O, several men of the house. 

Q). 100. Did Mr. Thomas H. Kennedy go with you ” 

A. Well, I don’t know; he might have LOC down so far as that, 
probably. 

(). 101. Did Mr. Thomas H. Kennedy ever go to the auction-houses 
with vou to buy goods for that store? 

A. Not directly with me, he did not. 

(). 102. What do vou mean, not directly ” 

A. He didn’t go down town to the auction-room with me. 

Q). 105. Didn't Mr. Thomas H. Kennedy ever go to any auction 
room during that time ? 

A. Yes, sir: [T have seen him in the auction room. 

(). 104. Did he ever price goods with vou before the sakes com- 
menced ? 


(Question objected tO, as leading.) 

A. He might have locked at goods with me, that Is all. 

(J. 105. Did he ever tell vou what to bid on the goods at the aue- 
tion ? 

A. IT didn’t grenerally bid on any of the eoods at auction. 
453 Q. 106. Did you ever know of his telling any one, marking 
on the catalogue, what to bid ? 

(Objected to, as leading. ) 

A. IT didn’t see him do that. 

(). 107. You never saw him do that ? 

A. No; I might have seen him with the catalogue in lis hand. 

Q. 108. What wes he doing with a catalogue in his hand ? 

A. Going around looking up the goods, that is all. 
(. 109. What ? 
A. Going around looking up the goods. 
Q). 110. How often did you see Mr. Kennedy in the store, after 
the failure, in 1880 ? | 

A. He was sick after that. 

() 111. Did you ever see him in the store? 

A. Yes. 

(). 112. How often’? 

A. He might come in in the morning sometimes, and walk out 
again. 


Ca 
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rem Cross-examination of JOUN CROWLEY : 

(Q). 1. Did vou ever see him do any business in the store, or imter- 

= fere with the business of the store ’? 
= A. No: not that T could see. 
2: S What wasthe extent of the departnrent to which you 
4.4 were attashed, what you call the“ ee di 
A. It occupted One whole stale of thie house : calicoes, 
r the shectings, table men, and muslins, and blankets. 

Q.5. Did vou know enough of the stock of goods at the store to 
say Whether the whole stock of goods was a heavy or light stock, or 
do you only speak from your general observation 

A. | cllit pretty wel] posted ; [ have been 1) the house a long time: 
[ would Sava pretty wood stock: that ais all, 

Redirect examinatian of JOuUN Crow! * Mr. Bryant 
hat, Q. 1. You were speaking about the stock, in answer to Mr. Prin- 
ele. Did vou take stock at Kennedy and Durr’s there at anv time 
Uses before or after the failure: a short time before or a short time at- 
ter ? 


A. Of course we took stock at the time of the failure. 7 don’t 
know whether we took stock after: [ don’t beheve we did. 
(). Z ae Vou know what became of the stock sheets ? 
Hon 455 A. Tdon't know, sir; [T don’t understand you. 
(). cz It) taking stock vou enter the value and the de SCTIp- 
thon oft the voods QT) a sheet (yt paper ; do Vou hot? 
oMm- A. No, sir: we never do. 
(). 4. You enter the value of the eoods on a sheet of paper—the 
estlinate of the value ? 
‘A. They Were “ull entered tT) the books, SIV. 


dias Q). 6. =~ nthe account of stock was taken ina book, you say ” 
A. Yes 
on. (). 6. Y on ‘didn’ take it on stoek sheets? | 
We A. We might privately, behind the counter, take It on small sheets, 
og but 
(). 7. [Inte rrupting.| While you were taking the stock ? 
A. Ves. Sir. 
is. 3. And afterwards it was entered in the book ? 
A. Yes, sir: until such time as it was ta ken down in the book. 
| (9) Oo You took aceount of stock on pieces Ot paper first 7 


d 
A. Yes; In some departments we did. 
(). 10. Was this at the time of the fatlure ? 
A. | believe ul the tlme We failed We took stock, (>} before threat: 
itis either the failure or before, but it was only regular stock tak- 
ter Ing@: that is all. 
(2. 11. And you say it was entered in a book ? 
456 A. Of course: it is alwavs entered in a book. 
(). 4 And VOU ae positlve ()}) this occasion threat the 
account of stock Was entered In a book ‘4 
A. T won't swear to anything [dont know. Thatis the custom, ] 
Att believe, to have it entered Ih a book. 


JOHN CROWLEY. 


es auaneneene 
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Deposition Fi HT. Grlnaore 


Examination-in-chiet of Joun H. Giirmore, by Mr. Bryant 


(). 3 You were in the employ ot Kennedy & Durr before the fail- 


i I \ there, Ves. 

(). 2 = ree department we - you m charge then ? 
A. I was in the fancy goods, laces, and underwear 
().5. Did you oom: Ama: the department ? 

A. Yes, sir. 

Q. +. Did vou do the buying for the house 

A. IT did 


Mr. Pringur: IT make the saine objection to this withess, for wi 
of notice 


lit 


tion to taking thie 


; : 7 
Mr. Breyanr: You can enter a general obj 
) OlTVen 


V4 
} 
testimony of all fire Withesses, on aceount Of lot heaavins 


2 1 PROC] 
C1 
Tew, ae oe as oe ; te ea ee i 1 |- oie - 
beds (J. 0. Before that time did vou have any talk with Mi 
4 , ] aa }.. 3 
Kennedy about buying goods 


A. Beiore that time ? 
6. Betore the failure in ISSO”? 
No. What talk ’? 

(). i. Did he have Ahy talk with Vou about ectting Qa stock oft 
eoods on hand, or filling up the stock, anything | kind 


; 
a | 


A. O, ves, sir; several times 
(J. 9. Can you state what it Was’? [ mean anv conversation 


1 


ilong the fore part of the vear In ISSO)” 

A. He told me to look carefully through my stock. Tf any goods 
were Hecessary for the depal ‘tment not to be afraid to buy them. 
That is the exact language he used. [ called his attention to wy 


He said 


fact threat there CWaS a Very large — of COPSCLS cCOmMIne 1) 
threat didy’ { Make adhiy difference : they would always aye usetu 1] Bisin- 
burger and WKalisher was around there one morning, and he told 
le TO VIVE him a vood liberal order to some Eastern houses : th | 
the language he Used. 
Q). 9. Low long was this before the attachment in ISSO? 
A. Tshould judge it was five or six weeks, some of the good: 
LOS (). LQ). Llow Vere these coods ordered LO he On, by frere lt 
or express ) | 
That T couldn't tell you; that is a we oe for the desk ; that 
fdont know. It came as freieht , thous! - | know that. 
(). a? Do you recollect anything about hah y eoods Coming by 
CXpress before the failure i LSSO? | 


(Objected to as leading. Question withdrawn.) 


() eA Do you recollect anvthing about woods APriving tll the STOLE 
Wnmediately before the : attac iMAC nt ain ISSG? | 

A. I do. 

(). 15. How were those goods ship ped usually ? 

A (y00ds for my department ? 
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(> J4. Your department or other parts of the store. 
A. it depended altog ether on the kind of woods. ' 
Q). 15. Do vou recollect anvthing about many freight goods 
coming ? 

A. I do, and very laree quantities. 

(). 16. Do vou recollect whether any freight foods Calle by CX- 
press Or not: 


+] . ‘ 
\. I think there was some small packages of laces. 
() 17. In the orders that vou received to buy did vou buy 
Sey a laree stock or was it a small stock ? 


— 
Te 
—_~ 
— 


A. You mean the orders [T gave for goods both here and 


\ Tae st OM I 
() Is. ye Was It a bir tock OY Stall for your Apart! nent ” 
A. The stoek was an extrnordinarily heavy one for mv depart- 
. ‘ ‘ . i 
Tere 


(). 1 When Were thy A purchases made that made it anh extraor- 
dinarily heavy one % | 
A. They were all made inside of two months before the failure 
N 20. ‘This was in ISSO’? 
A. TSSO. 


(9. 21. Do you recollect any particular house you gave large 
orders to” 

A. New York houses ? 

( ) >) . 2 

} pe a 

A. Phi reis a corset house 1 - Yor k—!] cant reco | lect the 
hame now—T gave very large pon ai to. 


Q. 25. Do you recollect whether vou gave large orders to the house 
represented by t the firm of agents here, Stemberger and Kalisher 
A. T gave them some orders; the man with the gloves in front of 
me Gave them additional orders. 
). 24. You are a dry goods man—that is your busmess, is 1t not 
‘A. Yes, SIT. 
(20. Do vou know the condition of the stock of drv goods when 
Vou saw it? 
A. What do vou mean—as regards salvbility ° 
LOO) (). 26. No: as regards the amount of goods on hand ? 
A. O, ves: ves. 
(). 27. What was this stock of dry goods in their establishmen 
there. cl large OP sthlé i}! stock ; {>} What comparative SIZC tor the SIZC 
of the store at the time of the farure 


ve 


A. It was verv heavy. There was stock cnough m my depart- 
ment to last two vears in adyvanee in most of ‘€ ‘leading lines, 
(). 28. Did you have any conversation with Thomas H. Kennedy 


before the failure ? 

A. About what subject 4 

Q. 29. About any prospective failure. 

A. No. 

Q. 30. Did you have anv conversation with him about buying 

eoods down towh | 
A. No, none but by my regular orders; to tell them what we 


wanted down town, and go down and buy It. 


oF 
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Q) 31. Twill eall vour attention to one circumstance. Tt may be 
objected to as leading. Do you recollect what houses you were di- 


rected by the firm of Kennedy and Durr to buy from In San Fran- 


CISCO ? 
A. Yes, SII’. 
(). 52. What houses were they ? 


A. KE. HE. Jones and Company, Michael Friedlander and 
Lt) | Company, Rosenbaum and Friedmann, Hoffmann and Com- 
pany, Sweitzer, Seitz and Conipany, that is the class of woods 


[ wanted for my department from those houses. 
‘ 6 . =" 1} : . 
Q). 33. Did he assign any reason why he wanted you to by from 
those houses 


A. No: T never bought from any other houses than those. 
| Were vou there at the time the store was attached ? 
Pics Was. 

Q). 55. Do vou recollect whether there was any bills paid to em- 
ployees or not before the failure ? 

A. Twas paid before the failure.  T don’t know about the rest. 

(). 56. Were you paid up to date, a part of a month ’? 

A. I was paid the balance CcOIMInNe to me, [ think a hundred and 
seventy odd dollars coming wo me. | never ot paid 1h) full for 
about six months before that. 

(). 37. Do you know anything about paying any other emplovees 
of the house ? 

A. Not directly; only seemg them going to the desk. T presume 


‘ 


they got money. [ don’t know. 
(). 38. Were there many going up to the desk at any one time on 


any one day ”? 
462 A. Yes,sir; T saw them nearly all go up in one day. 
(). 359. What day was that ” 
A. I couldn’t state the day. 
(J. 1O. J will call Vour attention to one circumstance ; vou dont 
understand me; was it at or about or before the attachment was 
levied in July, 1881? 


(Objected to, as leading.) 


A. It was before the attachment was levied: about that time. 
(). 41. Do you recollect how lone before ? 
A. Inside of a week to the best of my knowledge I don't think 
It was a week. 
Q. 42. Were you in the employ of the persons who owned. the 
ore after the store was opened in August, 1SSO ? 
‘A. Yes, SIT’. 
). 43. What depart nent did you have charge ot? 
A. The same department. 
). lf. Did you do any buving - 
A. I did. 
(). 45. State whether it was from mercantile houses or at auetion ? 
\. Both. 
(). 46. Did any one go with you to the auctions ? 
\ 


What ? 


L 


a ae 
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(). 7. Duy woods aut any time’ 

A. lndirectly, VOs. 

(). 48. Who? 

A. Thomas H. Kennedy. 

(). 49. What did he do” 

L335 A. He looked over the woods at auction : Foods bclonging 
ice) niy department, or tor niv department si looked OVer the 

sales-book of the auction POOR, and together We eheeked olf What 

We bought. 

2 4). And the goods thus bought Were sent where 

A. Sent to Kennedy and Durr’s old house; Mir French was then 
running it. 

() Ol. Was this Very often ? 

A. Tt didn’t occur very often in my department; not over two or 
three times | | 

(). O92. During the time vou were there 
defendants—now [T mention their names: Mr Charles KF. MeDer- 
mott, Mr. John Durr, and Mr. Joseph INennedy, or Thomas TH. Kken- 
nedy—around the store ? 

A. Yes, sir: | have seen them all there. 

(). 55. How often ? 

A. O, T have seen Joe eome in and shake hands with us proba- 
bly not over once a week, as an average, and ask how things are 
running. 

(). ot. Did VOU see the defendants, Thomas Bs Kennedy, In and 
about the store after the failure in ISSO’ 

A. Not for some weeks afterwards. 

QJ. 900. During the fall of ISSO and the winter and spring of 1SS1, 

did you see Thomas Hf. Kennedy in or about the store ? 
iti A. Twas in the Legislature at Sacramento m ISS]; | left 
there December, ISSO. 

Q. 56. Before vou went to the Legislature did vou see him in or 
about the store ? 

A. & yes, fT have seen him there. 

Q.o7. What did VOU see hin. doing ? 

A. Just looking at the stock. 

QJ. 08. Did vou ever see him passing opinions on the stock ? 
. | have; ves, sir. 


] ) 


— 


ie Vou >) ih & clilV (>| the 


‘ 


4 
si 
(The last question objected to, as leading.) 


(). 59. What other acts in particular can you call to mind which 
VOu saw Mar. Kennedy do about the store? 

A. Criticize some of the voods that were bought. 

(). 60. Can Vou IVE the name of the buver who purchased the 
voods that he was criticizing ? 

A. Yes; Mr. Lecky, IP think. It was in his department. 

(). H1. Do Vou recollect dhy other acts or words that he used or 
suid in the store about its business ” 

A. No; Ido not, in particular, about the business. 

(). (2. Were you there at the store during the time the attach- 
a? 


ment was on. Mr. Gilmore * 
FA ong 
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* . «y 
\ Y @s. 
(). 65. Do vou know anything about a back door that was not 
cK L727). crap VO KEOV-W™ alti \ LET cl (oll il ACK { ilai WY caw rt 
closed 
a : +) 
A. \\ hicil 
cet a4 r as } . eo hank «<ane :; “7, 
fe (J. ()-4. Was tnere A De Kx door to the SLOTe 
“A. Yes. Sir . there Wiis. 
Yu ? : . : ms mer ] ; ~ ~) 
Q). 65. Do you know whether that was closed or not 
{ ri] I = > oe ne ee ; 
ir Phat di ecoutdmt swear to | dont know 
d ihe co 7 \ | i ys .r es > . | ‘ a : ) : eo By r f *} s 4 } 
(7. OO Did vou ever have any conversation with Phomias EL. hken- 
needy about goods that were in the store bene renovead Trot ther 
\ | did hot 
— 7 } sac , ; : as = 3 = — } ‘ Fg 
iy. Of. Mid you have any COnVersatlon With Phoma [{ INCTIEICCLY 
: en ot ae eee oe ee ee a oi ~~ 
() Vy OF the aqeftendants, about removai of the vooduds trot the store 
\ ) il 
: 2 is Pic] , 1} ha ‘ | r ry) \ rant] ) ath) i rib) le ,) }.- } 
r +. & F At | Vo have any er, 8a rSAtTLON With) Josep een EA ECHER' | 
4} > : ] } a 4 ] , ] , : or : i | ] ‘ 4 
any other of the defendants, about this fariure i Loau: 
A. Yes 
48 ‘ + ° 7 , y — en ‘ “3% ‘ , : " 
() 69. Can vou state what day it Was. and the substiane e ot the 
q*{ ] Ve sit ()! : 
A. It was Joseph FE. Kennedy [ was speaking with 
ope ys} | ry } ’ \7 ‘, 
(). 70. Will you state the conversation, Mr. Gilmore 
‘ an) ee a ; } ae RR Ree , 
“cv ithe conversation with apene Was, 110 claimed to fave iOst Cor 
= . ' } r } ~— a t } 7? : t yy ryicl 
“1aerabie monev ih the store i} Was Uli trie npresslon It WOULa 
oes one ] , 
We all rielit Im the tuture 
‘ 4 . aaa >. F - _ : a ie . ° > t 
LAG) i. i. ita vou hay any conversation with defendant 


. t 

; ee am — it t] : 
Thomas H. Kennedy. about the tailur 
A. None in particular 


tJ. 72. De Vou recollect ath conversation With him about the New 
York indebtedness by 

A. No: I had none only as regards the »nmount of goods we had 
In our stock, my stock particularly 

Q). (5. Can you state about ¥ hat you ! collect it Was, the conversa 
tle r) 7 

\. The conversation was between meand him lf called hits atten 


| 
. — : } ete — oe a 
toh to one tact. that Wwe had over three ONUNaGred GOZen Corsets 1) 


4 e ' ] 7 — — . Y a Paar } } - as . G6 i ' 
stock, exclusively from New York houses. His reply was, “As long 


+ of i y -~ 4 ; } +. , } } + aah 2? . } 
as it aont cost anything | eouldn't feel aggrieved about it” and =] 
1 ? » ] a | }* " ' i. ‘ . 4+ . 
put them underthe counter: they were stored under the silk counte 
—— fa ] sail dias : . an 
and black-goods counter and dress-@oods COUT l!—packages. i fiat 


ve eee re , a . 
IS the oniv conversation | pala anv attention to: [ didn't Want to 
] ‘ : : 4 ‘ — ae Ao : 1] ns 4 
d my stock up too heavy: that isthe reason I called his attention 
to 1. 


~~ 


u 
trade in your department 


A. No, sir 


(). 74. Wat this stock of corsets necessary in the usunl course of 


4067 Cross-examination of Joan H. Giumonre by Mr. PRINGLE 
J. 1. What is your present occupation ? 

A. Working at dry c@oods. 

2. In what store are you”? 

Chester and Company, corner of Kearney and Post 


FOC IS 
c 


second f 


| 


~ 
_ 
~ 
ud 
és 
- 
at 
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— 
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Sef <A y Th SBA 8 em 
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Q). 16. Yes. 

A. Well, I couldn’t state exactly : to the best of mv knowledee, 

- » ] }° - ‘ . ‘ Qe ; ) 
inside of two weeks, unless little things we were short of > purchased 
very small amounts, though, in my stock. 

(). L7. What proportion would Vour department bear to the whole 
stock of goods in the store; how large comparatively was vour de- 
partment ? 


Mr. Beyanr: State in value. 
Q. 18. By Mr. Princhue: Yes: m,value 


A. I think my stock should beat least verv neartwice asmuchas the 

domestic side of the house; that is, Including the gloves and faney 

goods around in front: that is detached from my stock; the 

470 = round counterin front where the neckwearand gloves of all de- 
scriptions were kept. 

(J. FS. You mean to Sa\ from that, that Vour department 

would comprise two-thirds of the whole stock of the house’? 

A. Oh, no [am oniv illustrating from the domestic side of the 
house. 

Q. 20. What proportion of the whole stock of the house would 
your department represent ? 

A. That isa question l couldn't answer, never having seen the 
stock taken. It would be only guess-work in me, probably 

2, 268- Do Vou know anything of the stock of the house outside 
of your department ? 

‘A. No, only by observation: | never vilued it 

Q. 22. Your department generally would represent but a small 
proportion of the general stock of the house, would it not? 

A. That is all it would represent, except in the case where there 
are large accumulations of goods tora lone time ahead, generally 
called reserved stock. | 

(). Zo. AS 2 PCT ral thing, it bears but a small proportion to the 
Whole stock of woods? 

A. Faney goods? 
(). 24. Yes 
A. No: that rule don't he. it Lepr nds on the store and the kind 
of business it gets. Where Tam working now, the lices and 
wé : - 
Zz 


i faneyv woods are the heaviest stock It) the house. 


QJ. Zo. In this house the faney @oods did not represent as 
large cl proportion of the stock, did it? | 

A. You mean as regards the sules—the general business” 

(). 26. As regards the size of your department, you say that varies 
1m different houses ? | 

A. Yes; it varies in different houses 

(). 27. In this instance it represented hut a spiall proportion of 
the general business of the house ? 

A. NO: | couldi't Sav a stall proportion. | ise the word “mod- 
erate proportion. 

Q. 25. Now, when you say that in your department there was an 
extraordinarily lero stock of eoods on hand, what can vou speclly 
bevond the corsets which vou have mentioned ” | : 


ie) 
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A. [ Will SpecHy about Ollie handred anid forty-seven boxes ()] 
Very low colors. 


fringes of about eighteen vards each, black fringes 
mostly black; about cighteen vards cach, and the proportion was, 
fifteen-sixteenths of them were black—marketable goods known as 


‘Standard in the dry goods business. 


bi 2 Redirect examination of Jomn TL. Giemorte by Mr. Bryant: 
MQ. 1. Do vou know the complainants m this case, or did you ever 
a have any conversation with them, the plamaitiffs ? 


A. The plaintiffs ¥ 


2 The people who are Iria 


j 


' 
= : vine this suit. 
A. PT know the names; [don't know either of the parties; | don't 
know anvthing at all about them. 

Q.5. Did vou ever meet the solicitor of the plaitiffs before you 
met him here to-day ¢ 

A. T don’t know the solicitor. 

(). +. Mlysclf- 

A. No vsir: PT didn’t know vou at all 
J. a You level hao CoOorrnLVe sation with adhnV OMe about Dee sub) 
meen-ed as a withess, or about your testimony is 


| A. No; TP had not, with one exception: that is, this morning, 
eoing to work, Timet Mr. Fell, and he told me this suit was voine 
; on, and he used to work for Kennedy and Durr: but Thad no idea 
if Was gong to be subpeen-ed.  TTe told) me the suit was going on. 
That is all the information | lied 
. | JOUN HH. GILMORE 
(Recalled, ‘ie 114.) 
73 Deposition of B. Walishe: 


lexabiinatron-imn-chiet yf EK pWARD IN ALISITER by NI) DRYANT: 


Q. 1. What is vour business? 
A. Comunission merchant. 

2: 48 What firm, 

A. Stemmbureer and Katisher 

( >. Tlow long have Vou done busine this city ” 


) 
A 

a About three vears, 
) 7 Were you here doing busines: [lt tile’ Veal ISSO ? 


. sd 
Al Yes, sir. 
Q).5. Was your business such that vou were frequently in the dry 


, 


woods stores mn this CIty 1 
- A. Yes. sir 
(). 6. State whether vou were ever im thi 
nedy and Durr when it was conducted by them, in the vear 1S80? 
A. Yes, sir. 
ie. ¥. Hlow often, before the Loth of July, ISSO? 
A. Before the failure ? 
2 4 Yos, SHY, 
A. Well. I was in there quite often: To couldn't say how many 


? . 
¥ v4 : ‘ ‘ 
PV LOOKS STOVE O} Kon- 


Liles 
Q.9. Can you approximate the comparative value of a stock, or 


le 


a a A NN RE NBN aH TA 


Le) bic Vou observe avnvV oO 


— 


H | : earn ,* 41 
[ recollect the store was Opened alter the t 


1] ED ae e t Ly 
I recoliect GUstinetlyvy Seelnoe Wir. Kennedy 


JOHN D 


CH HOKG Te MORRISON 


. oe} a p ; Poe ale - ee or 
Whether a stock OF Vood I a store is a tent 


‘ —— 
1 , > - ‘4° ] 7 + ¥ f F ines . 
S VOUP KNOWTEdL@e OF STOCKS OF ATV QOOUS st 


1 = 
htkKe AN Up pPON That boon) 


¥ ° . }y , 
it is not, CXCE)T of all voods im) mV ine: | cl 


| 1} ; 
dry goods, what are generally known as dry 
I know something about 


~~ 
—" 
Pome 


a : ; 7 ' :, 
iQ) Did Vou obse rve the stock ol rood: l 


“oe } ody P | i og 4 +) 
urr prior to th loth of Julv. ISSO: 


to that {line 
. = 
af 
- 


} , , ly 
STOCK Very CLOSCI\ 


I? What was the appearance of itoas to th 
be a 
bia ! 
} } > > + 
i erece. MCUSTON iQ) @Ne)) i¢ Lid ar ice: A 
} 
WH}, The C1tire GepartmM Ili =U ety ‘i181. 3 
. ? : 
hterested adiia PON CNUPAOPCITIGPTEV ba 
1 t ? ! } 
Pid vou examine any other departhien 
ty) ’ i 
Phe corset aqepartment psc) 
‘ | } ? } ) 
lf. What did you find ther 
7 { ' ‘ ] ra 4 } 
| tound a very laree stock 


] } A } ™ yy wy" { 
| Hbeieve Those are thre OWIiV tW cle Detttbients 


anv particular attention, except the i) 
1, } ‘ 1) 1?) ! 4 ] g 
Lilet i HLLSO iil hy ile A ( j i Ncll! if 4 i 
] 
i 7 | ‘ j ; 
recoileet now Now that stoc! Vil uf ft 
n stock and the corset stoc! the time impr 
i 
° I 
» 
rdinarily lares 
t) Pou mean extracrdinariiv tay x% ha] tf) 


— oS ) 
()] Whiatl ; 


: . } } } 
Extraordinary large for a retall Stock Of Gor 
{ Were Vou 1h thie store aiverwaras afte] t | 


Yes, sir. 
} 


y = ; 1 , ] ) T ac, 
IS \\ hOd), did VOU Observe There 1 Wil 1ocal 


chinent. 
1} 4) \fter the store was opened. after the > ve 
e ATdter the store Wi Opened, aditer the attact 


Well, | was m there; ves, two or three times, 


\) iid Vou observe anv of the dlefendants 


rex ‘ ; ” } - ] > } : + ql 
i fiomas il. Kennedy. (PECCASCELL. 11) threat STOre , 


} 
( 
} 


4) 


O1ice | Saw hin 1 Lilere : tliat 


} 
went In several times to see Mr. Kennedy. 


i 


now 7? 


Bs j Bee ; “tg : le . } ene 
lnimediately niter the failure. dick vou observe ft 


yes, SUT hac occasion to then: tO eCNahlhe a portioh of 
> | 


1 that vou can 


- 


het acquainted 
woods ; fanev 


re ot Kennedy 


| 

> + ie 
OUT LE OF] LOCN 
retire hl Ta) »¢) 


‘ 
Wiijdé | er 
Cpavolnedt 
i 
} H 
' | ‘ ») f 
‘ iit4 i cll 4 
t+ £7 +} 
| blall ex 
j } : 
(? yi ay hig 
y°>/ ? fi. + | 
rmaCU, Fi Lie 
yr ’ ¢ 
beLi Ll [tel 
i 
ft y tT} 
C1)] bv) Vou 
. ‘2 . t } + | 
Wepaae' t 1}) eis 
73 tt,\ t | 
ei \ Lite] 4 i 


there once: | 


nd | recollect 


ain quite certain of. 
Q. 21. Do vou recollect what he was doing on this occasion 
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A. [le Was standing LT) the center in one of the aisles, and | welt 
in there to have a conversation with him about his fail 


© )e ‘ ; aa «Tl j , . 
). 22. Can vou recall what the conversation was ? 
A. Not the exaet lan ruave; but the 


effeet of it was that we could 
agree Upon a Proper” COMMPLTOMISE ; that he Was voIng to make a 
compromise With lis New York creditors, with our 


y 
en was Very sorry for U: that we Were 


Vy ¢ 


‘ } 
houses especially. 
1}) there: and Liat i: a VG 


short time, as soon as thie legal matters ere were all fixed and 
he 


eoIng to make a compromise with the East 


QJ. 25. Did he say how he was going to pay ? 

. Ne 

iy. | Did vou Cy 3 (*¢ anne iterwards about thre STO . 

1. Well: T saw him ones feant say whether it was after this 
tin rr before this time fsaw him onthe street with his hat off 
(it was either when I wa olIng down in the mornine to my ofhee 

or going home in the evenine) giving instructions to the’ 
v7 ierks in regard to the placing or taking in of the show 


as 
IViInNnge On 


f . ~: r . " «, 7 1. . . . ‘ 
() 2. Lave You ever peen ii the auctions 


! In this city ? 
WY anc — } : , y £ : . 
A. ¥es, sir. lL vo there very frequently—pas Info the auction 


rOOT) and Out oan, 
(). 27. After this store was opened in August, ISSO, did. v« 
observe Thomas H. Kennedy at the auctions ” 
A Yes: I have SECT] him there. 


(). ZS. State, as near as you can, what auction houses, and when it 
was, and what he was domg 

A. | have seen him at Greenbaum and Company's auction hous 
1}) thi city nh ai leg { tWo © CASLONS, tO mV knowledge | clidn't 
pave any all ntion to what he was d We iW him stand hes ther 
end Watching thi ale Very closely Whethe he bought anything 
or not | couldn't stat 

(). 29. Is there anything further that is material to this ease that 


Y I wish to call youl attention. to 


(). 30. There is one thin: 
J 4* 
ahve ol 


—s e } i ‘ : 
LTS Deo you recollect whethe re houses 
y 1 ® > > 
cl sold voods to the firdn of Kennedy am 

poe : ! . 
<= (ime prio} to Ul 


ie farlure in LSSO ” 
A. Yes. 


if. ol. State what was the comparative amount of those orders 
fora store of that size. 


hievt Vou rep 


{ 
{ PDurrashort 


A. The orders were very large. He gave us 


orders here for one 
or two of 


the houses that | represented: he gave them, he or his 
brother. We PAVE him when he wentto New York before that, and 
[ think his brother just before the fatlure, let 


our houses, and he bought very hare 
ninety days of the failure; IT think t 


ters of Introduction to 
a or her 4) sttias 

ly of them there—all within 

hat but very few of the bills 


-h 
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Which he bought in New York, or which were bought of us here, 
Which Were OW ne fo our houses “il the time of the fadlure, Were due 
woods that were sold to them on SIXTY davs, | think that at least 
Was the recommendation we gave to the houses. 
(). 32. How were those goods, any of them, forwarded from New 
York to this firm of Kennedy and Durr”? 

A. Well, there was some forwarded by freight and some forwarded 
by ies are 
() bo. Can Vou specity any particular bills that were sent by Cx- 

press that were sold a short time before the failure ? 


19 A, Well, about June thre Ist We sold them ra bill of Star 
braid : | think about June the Ist, and they ordered the goods 
to go by express. My impression is that is the only bill of Star 


braid that we ever sold ar Cale hy CXPLCSS, All the others 


Celie AY slow freieht. 
Q. 54. You sav this brand of goods: are usually forwarded by 
ek 1h 4 


} 
) 
L! 
A. By freight; ves, sir. 
: 


(). 35. Is there anything else you can recall ? 
A. beheve there IS nothing else 


('ross-examilnation of Epwarp KacisnEern by Mr. PRinaur :- 


(). 1. — corsets in your line ? 

A. Yes 

is. 2. A Jace curtains i your line ? 

A. Yes 

ame W * at Sop po promi have vou had of knowine of stocks that 
retail stores usually earry in those two lines ? 


A, Well ; from thi ae | Vay thisit they order voods, and from Ini obser- 

Vation im beg In retail stores a Preal deal. 
(). 4. Your observation of retail stores extends only to visits vou 
have pata to them ? 
A. Yes, sir: | have never been in the retail business 
LO) (). >. What was the extent of the stock of curtains Vou Spoke 
of on hand ? 

A. can t Sav TOW how large if Was Or anything. | remarked cil 
the time that it was a very large stock; that they had evidently 
ordered eoods- 7 | 

(). 6. You need not go on. 

A. IT merely wanted to give you the impression made upon me. 


Myr. PRINGLE: Defendants movetostrike OuUTtSO much ot the second 
preceding answer as follows the words “or anything.” as not res- 
PONSLVE to the question. 


(). 7. Can you not recall the _ — or value of the goods to know 
whether the goods were a vein value or large in bulk only—the 
eurtain eoods ? 

A. They were both large in value and large in bulk; that is to 

, there was no very valuable goods, very high- priced goods there, 
but there was a large amount both in balk and in value 

Q S. You cannot approximate the value ? 
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A. 1 could noi, because T made no attempt at the time to do any- 
thing of that kind. 

Q.9. What would you calla very large stock of such goods in 
value, for the business of a retail store in the location that that store 

held in this city’? 
4S] A. That would be a difficult question for me to answer, 
without I took a good long time to look it over. 

(010. [don’t think you have answered the first questions with 
sufficient reflection, because this is a matter that requires an accurate 
knowledge to give a satisfactory answer; and I should lke to know 
What vou call a large stock so as to know upon what ground your 
testimony Is based; that is my idea. 

A. | tound a very large number of curtains there; a large num- 
ber of duplicate pairs—pairs which had apparently been in’ stock 
for some time, and re-ordered when the previous goods were not sold 
out. Phis was the impression that was In my mind at the time that 
there was a large quantity there—more than they could sell in some 
time—more than was necessary. As to the value of the goods that 
would be necessary there, an economical manor a man that wanted 
to run his business very closely and not make a splurge, could get 
alone with a vreal deal less woods than Kennedy and Durr were grel- 
tine alone with there. ! 

Q). 11. Are you able to say so much as that without being 
452. able to answer more definitely my question, what would be 


called cl large stock of woods 1) value for such cl Ouse LO 
hold ? 

A. Well, if vou want me to answer the question I can’t answer 

anv tWo Ways. [ can answer the question as to the amount of 


stock which I think they could get along with im that department. 


Mr. Bryanr: Answer it. 

Mr. Pringue: He is my witness now. 

The Witness: Is that the way you want me to answer the ques- 
tion ? 

(). I want vou to answer It In any Wav Lo make your answer sat- 
Isfuctory to yourself; yes. 

A. Well, I think they could gel alone for two thousand to twenty- 
five hundred dollars in the curtain and curtain net department ; 
that would be a very fair stock. 

(). 12. Now, then, what stock: do you think they actually had on 
hand ? 

A. T have not any idea as to the amount what it amounted to. | 
took no pains whatever to figure that up. . 

(J. 13. Do you think it was largely in excess of two thousand or 
twenty-five hundred dollars ? 

A. Yes, sir. 

Q). 14. Could you say how much in excess, about? 
1S3 A. T could not. I think there was a good deal more than 
that there. T couldn’t say how large the amount. I recol- 
lect there was a large quantity of goods there, and for two thousand 
or twenty-five hundred dollars all the goods necessary, I think, 


yy 
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could be put in there. Tf] had time to go to work and figure up 
the diffe ren Lt patterns and different valu Ss—vou know Cvery plece | 
curtain net varies in length and varies In price somewhat, going 
from seven cents a yard up to fifty cents, and still higher; and 
order to make a nearly accurate estimate of the value of the goods 
that would be required in a stock of that kind it would be necessary 
for me to do onesies ‘able figuring, and 
the way, I suppose, in the estimate T have given you; that 1s a mere 
euess In my part, and T don’t want to state that that would be the 
proper amount. 

Q). 15. When was it you say you saw Thomas H. Kennedy at the 
door of the store? | Ti 

A. It was subsequent t to the lure. 

Q. 16. Can’t you fix the month or the dav of the month, the day 

r the week or the month ? 
tS A. T eould not. [I could not fix the date. I Just noticed 
it, because it seemed to me it was called to mV atte) ition, be- 

cause he had just failed, and was supposed not to be connected with 
the store any longer, and my secing him there is what impressed it 


on mv mind. 


} 
I 
) 


; f 
T 
| 


} 
i 
} 
| 


ri] | , 4 , — = ‘ } 
(Phe defendant MeDer moves to strike out so much of the 
answer as follows the pao site the date.” as not heSpons sive to the 


question 


Q. 17. Could you fix the month’ 
A. IT could not do that either, sir. 
(). 18. What clerk was he 
A. On the street? 
(). LY. Yes. 
'; | don t know: there Were sOoTne three ()] four of them. They 
were either moving In the stock, or moving in the show, or takine 
it out in the morning. It was either when IT was passing, gol 
home, or coming down. 

Q. 20. Can you name any of the clerks”? 


x 9 ; a ~ 
rivineg mstructions to. 


4 
i | pm t 


A. I don’t know them by name. I know none of them by name 
nor could | recognize them here, if I saw them 


Q. 21. Did you hear what he said, or did you only see him speak- 


Ing to them | 
LSS A. Tsaw him speaking to them and motioning with his 
hands, evidently or apparently directing them. 
Q). 22. Did you know the clerks of that store? 
A. No, sir; one or two of them I may have had a speaking ac- 
quaintance with. | 
Q. 25. Can you fix the month of the conversation vou have spoken 
of with Mr. Ke nnedy about compromising? 
A. I can’t do that either. ! recollect the circumstance very well, 
but not the time. | 
(). 24. Who was present at that conversation besides vourself and 


A. No one but myself and Mr. Kennedy I went inoand we 


Ie 


ba yV he considerably Out ot 


Cy) eee ee 


— cee 


eee 
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shook hands. I recollect we sat down upon the stools and talked 
there for a little while. 

Q. 25. When you speak of orders, before the failure, sent to New 
York, what knowledge have vou of those orders; wer ike sent 
through you? 

A. Yes, sir: either myself or my partner would go to the store, or 
Mr. Kennedy would come to our place and look at our samples and 
vive us orders, and we would transmit them to New York with 
shipping directions. 

(). 26. Your books would show w 
IS A. Yes, sir: what thev ordered here. Of course our books 
here wouldn't show what they ordered in New York of our 


We 1, a 
nat those orders ere 


houses 
(). ai. When vou spoke of orders being remitted ice New York 


throueh your firm vour books would show what those orders were 


A. Yes, sir: what orders they Pave US adirect here, but not whit 
1 New York of the same houses 


¢ 
} 


oF 


tf ¥ } ] .- 
Mir. Kennedy bought 1 


—~ 


; , 
()1) Know of any other orders eXceyprl W hice Wwenht 


/ “ " ] > } } } 4 , , 
¢. 29. W we vou say you gave him and his brother letters of in- 
} 7 } - } 7 : 
troduction, and he bought ve ry ng Soe va vou are only speaking of 
. ‘ ‘ i < 


What Vou fect fro other pe SOLIS 7 


— 


‘A. f sith Sper aking Prom reports We Got stibseaquentiv trom those 
Y “y ] 7 
PhOousecs eae New York as to our cComniisstons tSQO Ol): threat 
} ’ : ] . . } a . e 1 i ea am - - 
the Way K1OW how they bought ( Op les O18 nvoil¢es we aiso re- 
cerved 
*ve } ‘ vy oe | 1 — hd : a , ; | : ae | — 
Q). 50. What were those houses from whom vou sav that very large 
an i ‘ % }.. 
Orders Were Wade 


] > } } ° } 


A. Charles I. Rycroft, I think, he bought quite a bill of 
| ; ae } ra | ie ore l 4 me ae tf 9? 
By Mr. Pringue: TP move that “TI think he bought quite a bill of 
‘ a ] ; . 
ake n out. [ only nist ie the names o! the houses, | move to 
; 
strike it out. as not yr sponsive to the question. 


. fe | 7 > 
ive Ine the Hames of the houses 7 


T 


1S7 > a: ¢ 

‘harles E. Rycroft, Reisand Stiefel, Weithemmerand Com- 
pany, Stringtiel, wnstein and Company, Lewis Schele and Company, 
ty Maidhof, Wil Hid: Phi Wess ad COM pay, Ridgely ana Company 


} ; 1} ‘ 
+ ak 


that as all I can think of just how He bought of all those houses 
either large or small amounts. 

(Defendant McDermott moves to strike out the last part of the 
answer, as not responsive to the question.) 

(). 52. When you sav that very few of the goods he then bought 


.- 
were due at the time of the failure, you still speak from information 


—) 
~— 


vou recetved trom New York. do you not. 


A. Yes. S] Yr 


Q. 55. When you speak of some of those goods coming by freight 


and some by CX PLEss, have vou auhny personal knowledge of that? 


Did those woods COMME through you? 
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A. IT only know from the way Mr. Kennedy ordered them shipped. 
Q. 54. He didn’t order those goods through you ? 

A. What goods he ordered through us—some of those houses that 
[ have mentioned to vou there—he ordered both from us and bought 
in New York; others he bought only in New York; others he 

bought only here. 
LSS (). >). You know nothing ot any woods except what Were 
ordered through you, | suppose; that is, of how they came? 

A. IT only know how he ordered them: [don’t know that they 
came that way. I know how he ordered them shipped. 

(). 36. What was the size of the Till of star braid? 

A. I ean’t recollect now 

Q. 57. Why do vou sav that such goods would ordinarily come 
by freight; is it not a light good, that would be apt to come by ex- 
press t | 

A. My impression is it was quite an order, and [T looked over a 
half dozen or a dozen orders, and T didn't see a single one of them 
| CAahhie slow freight. 
hat such goods usually are forwarded 
masead Upon the fact that you examined 


that came by CXPLress ; thev al 

(). 58. Then, when Vou say t 
by freight, your answer is | 
five or six other orders and you found that they came by freight 
those five or six lots of goods came by freight ? 

A. Most of the orders that we had for that line of goods, all that 
[ can recollect of now, came by slow freight. That is what TP base 
ny Opinion Upon. 

Q. 359. Did vou examine your orders With a view to ascer- 
ISY tain that fact before vou came here ? 
A. Yes, sir. 
(). 40. At whose request did vou do that ?” 
A. [T did it at Mr. Bryvant’s request. 
(Q. 41. Have you any interest in this suit? 
A. I have. 
(). 42. Whom do you represent in this suit ? 

A. I represent most of those people Whose names T have Oly 1}. 
Some of them I do not. 

Q). 45. Your answer, then, that star braid goods usually come as 
slow freight, is based upon your Impression that the order in ques- 
tion was a very large one, is it not? 

A. It was quite a large order; not a very large one, | should 


judge; I don’t recollect the exact quantity ; it was quite a number 


of dozen. 

(). 44. About what would by the value of the order * 

A. The value would not be a @ereat deal; T couldn’t tell you with- 
out examining my books. | 

(J. do. Can't vou approximate it ? 

A. I cannot, because I didn’t look for that, and it is so lone avo 
that I have forgotten it. Sa 


, 


1) Redirect-examination of Epwarnp Kaniner by Mr. 
BRYANT: 
(). 1. You stated in vour cross-examination, did vou not, that out 


- 


lf 


=}. 
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of many other orders of star braid that you cxamined, that only 
this one of Kennedy and Durr came by express? 

A. Yos, SI. 

(J. 2. And all the balance came by slow freight ? 

A. Yes: sit. 

Mr. Pringue: Out of tive or six orders, he said. 

The Witness: Quite a number: there may have been ten or 
twelve that T examined; we did quite business in that line at the 
time. 

Q.5. By Mr. Bryanr: What interest have vou in this suit; is it 
that vou want vour houses to vet their money if thev can ? 

A. That is all. 

Q). 4. You say that the curtain department and corsets were large 


Yes, SH. 
J. 0. Extraordinarily large stocks * 
A Thev appeared SO TO Tie ; 
().6. Are vou familiar with those stocek- of goods tn other retail 
stores ” 
A. Yes, sir: T have seen them. 
(). = Does Vour business Piece ssarily eal] you tO See stocks oft 
that kind of woods In retail stores ? 


el 


( 


i) ] Mr. Prineare: | object to the two last questions as leading. 


QoS. By Mr Bryanxr: What opportunities Tave vou for basing 


4 
ci)) Op TMON as LO COMLparative SiZC Ol these stocks Of VOOUS ” 

Mr. Pringure: And | further object to this, as not 
examination, not bee responsive to any part of 
Phnatlon. 

A. From observation of stocks in thie othe bP stores, 


Q.9. By Mr. Bryanr: Plow many other stores do vou frequently 


d. 
see? 

A. T see the majority of stores in San) Francisco, and some times 
Visit the nel@hborimne places, 

(). 10. State whether vou ever examined the stocks of goods in 
these particular lines you speak of, of other stores, when vou go im. 

A. Well, T have never had occasion to examine them in order 
to see exactly the amount, but in glancing over the amount of space 
occupled 1\ the woods, I form aay 1den threat Wal. 

Qo 11. TL believe vou stated, did you not, in vour cross-cxamina- 
tion, that in this curtain department there were Piahyv duplicates of 
the same class and price of goords ? 


492 XX. That IS the hest ot hiv recollection how : threat is Ole oft 


the things that impressed itself upon miey mand, 
(). 12. Is that usual in those stocks of goods or customary ? 
A. Tt has never occurred before in hiy CX PCTIENce, 


EDWARD KALTSIER. 


= * , 
| 
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Deposition af i; Na whurger 
[examination-in-chicf of Gustave NEWBURGER by Mr. Bryant: 
() 1. What is your business ? 
\. Wholesale dry-goods merchant. 
(). 2. Of what firm ? 
A. Newburger, Reiss and Company 
#3 a Where do vou do business ¢ 
A. Seventeen Sutter. ie 
(). 4. Where were vou doing business in the year TSSO, if at all? 
A. The Sahie place. 
E (Q). 5. Were the firm of Nennedy and Durr among your customers 
| before Juiv 5th, [Sso ? 
di A. Yes, SIT. 
(). 6. Were you ever m the store before that time at any time—in 
the store of Kennedy and Durr—before the 13th of July, 1S8o0? 
\. Yes, sir: not often: Tmav have been there once or twice 
only, . 
12> (). 7. How lone before the 15th of July ? 
A. I was in there very shortly before that: T was in there 
probably three weeks ay fore that. 
Cd. 9. Do Vou know the comparative amount or value of a stock of 
eoods of a store when you see it ? 
A. We can generally give a pretty fair estimate 
Q. 9. What was the amount of stock as to value and quantity of a 
store of that kind: what was the amount of the tock as to value and r 
as to quantity t 
wA. That was in the store at the time ? 
(). 10. Yes, sir. 
A. T should judge there was between one hundred and fifty and 
one hundred and seventy-tive thousand dollars. 7 
(). ] |. The question thisit particularly Wished to ask IS, Wheotlhr ¢ 
that isa usual stock for a stor of that kind and that size’? 
AL Tt takes a pretty good stock to do business, but this store cer- 
tainly was crowded with goods: it was a complete stock—miore than 
a complete stock; it was an over stock of goods. Mr. Kennedy 
showed ime around himself, Mar. Thomas af Kennedy : rielit behind 
the counter, under the counter, every which wav he showed me: 
they were crowded with goods. 
14 F 12. Do vou recollect any Conversation or occurrence be- 
tween Joseph Godchaux and Thomas H. Kennedy shortly 
after the failure, after thre failure, a few dvs, 1m LSS? é 
A. That occurred in front of mv store. 
(). 15. State what oceurred. 
A. Mr. Kennedy came along, and he was coming to sec me, and 
at the same time; it was this way: Mr. Kennedy had failed, and Mr. 
Godchaux, who Is an uncle of mine, had in his possession a note from 
Kennedy and Durr. So our lawyers at the time were looking for 
the fitth creditor, in order to throw the firme of Kennedy and Durr 
into bankruptey. Mr. Godchaux then said tome, “If vou can make 
use of this note as a fifth creditor, T will give it to you; and he did 
— 
iat 
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O1Ve it to me. It was then found out. lL handed it over tomy law- 
ver, Who was at the time Mr. Rothschild. Mr. Rothschild made use 
of it in stating that he had his fifth creditor; and Mr. Kennedy 
found that out. Ile came down to the store rather wild- | 


Q. 14d. By Mr. Princue: Let me caution the witness. 1 suppose 
you understand you are only to tell what vou know of your own 
knowledge ? 


A. That is just exactly what I know. 

Q). 15. When vou say Mr. Kennedy found that out, how do you 
know ” : , | 

Ly A. Beeause he was alluding to uw 


Mr. Prinaie: You have a right tO Say what Mr. Kennedy sald to 
vou, but vou have not a right to bring in things vou don’t know of 
your own knowledge. | 

Mr. Bryant: The witness has a right to state Mr. Kennedy’s ap- 
pearance and what he said. 

(). 16. State the occurrence that you saw: What occurred between 
Grodchaux and Thomas TH. Kennedy”? 

A. Mr. Kennedy then came down to the store, and there he met 
Joseph Godchaux, and Mr. Godchaux at the time said to Mr. Ken- 
nedy In) my presenee then, that ‘itis too bad that Vou should lose 
money on him,’ on the firm of Kennedy and Durr, and with that 
he handed me that note, simply to assist me in recovering predy'l of 
the indebtedness. So, Mr. Thomas Kennedy got quite angry, and 
struck Mr. Joseph Godchaux right m the chest,and told him that he 
would suftter for taf he ever made use of that: that he had better have 
taken it back. He furthermore stated: “The bovs will be all right . 

t 


(alluding to us), that “we will be all right:” that ina few davs he 
would be all melt: he would be better off than ever he wa 
196000 and that he would see us all right. That all happened in my 


presence 
(0.17. What vear was this in? 


A. That was shortly after his failure, in 1SSO. 
Q). 1S. In the month of July ? 


( ( yected LO as leading C JU st1on withdrawn. ) 


A. 19. Do vou recollect how long after the failure ? 
\. Well, it was within a week or two; T can't state exactly. 
(). 2O. Is there any other occurrence, Mr. Newburger, that vou can 


recall that will be materal to this cause: were you ever in thes 


Lore 


after it was opened f 
A. No, I was not in the store after the failure. 
Cross-examination of Gustave NEWBURGER by Mr. PRINGLE 
Q).1. Wasnotthat an accommodation note that Mr. Godchaux held ? 
A. | hardly think it was; I couldn't say for positive if so, or not: 
that I couldn't say . 
(). 2. Don’t you know yourself that Godchaux had @iven no value 
; 
i 


; 


to Kennedy for that note: 


a ie iil 
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A. | couldn’t sav anvthing at all about that. 
3. Kh? 
A. I could not. 
7 Q. 4. Don't vou know it was that to which Kennedy was 
alluding when he objected to Godchaux’s using that note 
against him, to the fact that it was nota fair claim agaist him, 
Kennedy ; don’t vou know that was the ground of his objection ? 
A. Mr. Godchaux could not very well have claimed it) without 


signing it over, because he had his affairs unsettled at the time. - 

Q). 5. Mr Godchaux had then gone into msolvency at that time, 
had he? 

A. I dont know if he had LONnC Iito Insolvency OP ot, 

(). 6. Tie was msolvent, actually, at that time ” 

A. U yes, yes, yes. 

i. 7. And don't Vou know that Kennedy Was objecting to the 
note as not a valid clam against himself ? 

A. No, T couldn't SAY that at all, sir. If I understood Mr. God- 
chaux right, it was a note that was perfectly correct. 

QS. Do am asking now about Mr. Kennedy. Don’t you know 
that Mar. Kennedy objected to it as not a valid claim agaist him- 
self? 

A. No, sir; T couldn't sav anything to that effect at all. 

Q). 9. Don’t you know enough about the business, Mr. Newbureer, 

of that note, to know that no consideration was given for it 
HS by Godchaux to Kennedy ” 

A. No, sir; | couldn't say anything at all about that, be- 2 
cause [was not here for a vear previous to that. PT was away from 
here from the fall of 1878 until the latter part of 1879. 

(). 10. Don’t vou know that there were a great misiny notes mm this 
market afloat, obtained by Godchaux trom retail houses here as ac- 
commodation paper to enable them to raise money ? 

A. Such may have been the case. 

(). li. Wasn't this one of those notes, or didn’t Mr. Kennedy claim 
that it was one of those notes ? 

A. I couldn't say. I don't know anything at all about them, 

(9.12. Didn't vou hear that claim made by Mr. Kennedy to Mr. 
Godchaux ? 

A. No, sir; not In my presence. 

(J. 15. Didn’t you hear Mr. Kennedy claim to Mr. Godchaux that 
there was nothing due on that note, or something to that effect ? 

A. No, sir. 

Q. 14. Did Mr. Godchaux take the note back from you in conse- 
quence of what Mr. Kennedy said to him ? 

A. T didn't have it in my possession any more at the time: 

Phad it with a lawver. It was in the lawver’s hands at the 
Ho) time. 

(Q). 15. Didiu’t vou, as a matter of fact, return that or have 
your lawyer return it ce) Mr. Crodchnux 1n COMSEGUCTICE of the oly- 
jections Kennedy made to lim ? 

A. | want to say here 

(). 16. (Interrupting. ) Just answer that directly, yes or ho. Did 

ine 
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you not return that note to Mr. Godchaux in consequence of the 
objections Mr. Kennedy made to the note? | 

A. IT didn't do it personally, but T advised the lawyer to have it 
returned to Mr. Godchaux. 

iJ. 17. When Vou looked over Mr. Kennedy’s stock of woods with 
him, he showed vou all around the shop, do you say ? 

A. Pretty much all over. | | 

Q). 1S. Showed vou every part of it? , 

A. Pes, sif. 

(). 19). And exalnined the eoods pretty wel] ? 

A. No; not so very well. The reason he did that was because | 
found that he owed me too much money at the time, and T went 
down there to speak to him, saving |} wouldn't like his account in- 
ereased anv More, Ile showed me around, and he says, * See the 
stock of goods T have got.” From this reason | could state, Piir- 
ticularly, he lead a Very large stock ot woods 1) his place cul ‘the 

tiie. 
YOU (). 20. He seemed to take pride In the amount of goods he 
had on hand, did he? 

A. Yes, sir; mn tact, if TP remember well, he told me he had too 
much woods Iki Some departments. | 

(). 21. What? 

A. That he had too much woods 1 some departments; if 1 re- 
member right, he told me he didn’t know where to put them. 

(). 22. How much was he owing vou at that time? 

. [le owed Hie then for SOC woods sold him that day—he owed 
me twenty-five hundred dollars right straight alone, because | only 
went Into business at the heemning of ISSO, and I didn’t eet anv 
Interest In March, and from Mareh until July he ran up his aecount 
to twenty-five hundred dollars. [ told him IT wouldn't lke to go 
any higher with him. IT went out before delivering that last bill,- 
Which T don't know the amount exactly, it may be three or four 
hundred dollars, and he told me,“ You just send that out, and as 
soon as the first bill comes due vou will see it paid,” something like 
that. 

Q. 25. Was that bill paid t 

A. No, sir: T never had anv money out of it at all. 

(). 24. Are vou interested in this suit ? 
OO] A. Well, not in this matter, T don’t think: not to my 
knowledge. 
(2.25. Are vou contributing anything to the expenses of this suit ? 

A. No, sir; not to my knowledge. We have made our fight two 
Vears ago, Immediately after the failure, and didn’t sueceed in mak- 
Ing any recovery, 

Q. 26. You emploved ho one to represent you in this suit, or to 
assist in this suit ? 

A. No, sir. 


Q). 27. Did you have any knowledge of the extent of that stock of 


goods except What was derived from looking at them on that visit 


With Mr. Kennedy ? 
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A. No, sir; that is the way IT have formed my estimate on the 
woods. | : 

(). 28. You remember when that stock of goods was advertised 
for sale hy the sheriff under execution ? 

“A. | do. . 

(). 29. Didn’t you then examine the goods carctully ? 

A. No, sir; T never was in the store any more from that time on; 
[ never was In that store any more. 


2 Redirect examination of Gustave NEwWBURGER by Mr. 
BRYANT: 


() 1. Mr. Newbureer. why did Mr. Godehaux want the note 


A. Because Mr. Kennedy threatened him that he would have to 
sufler for it if he didn’t take it back—if he would let me have it for 
the purpose of a fight. 

(Q). 2. What did he mean by that? 

A. He said just this wav: He said, * You mark my words; vou 
will suffer for it if you let him have the note.” 

Q.3. What did you and Mr. Godchaux at the time think he 
meant ” 

( ¢ yyected tO, as leadine and calling for the Opinion of the witness. 
Question withdrawn.) 


, 
c = 


A. He is a very tall man. Ile was over six foot, I @uess, and 
powerful. 

Q.5. And physically Mr. Joseph Godehaux was—— 

A. (Interrupting.) Wasa small man, not any taller than I am, 
[ don't think. 


Q. 4. Was Mr. Kennedy a large or small man * 


Q.6. By Mr. Pringue: You say Mr. Kennedy was over six feet 


A. I think he was six feet; I think he was all of that. 
905 The defendant Me Dermott waives any ¢ byection to the con 
tinuance of the depositions not being from day to day. 
The further taking of the depositions is, by consent, continued 


until Saturday morning next, August 12th, at ten o’clock. 


GUSTAVE NEWBURGER. 


Deposition of J. N. All ve. 
SATURDAY, clugust 12th, 1882. 


Present: Mr. Bryant, counsel for claimant; Mr. Prinele, counsel 
for respondent McDermott. 


Eexamination-in-chicf of Jonn G. ALLEN by Mr. Bryanr: 


(). 1. Mr. Allen, what is your business ? 
A. Short-hand writer. 
(). 2. Are you the reporter in any of the courts of this State, Cal- 


fornia ? 


a ed 
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| ‘A. Reporter ot department >, superior Court, City and COUNLY of 
| san francisco 

| Q.5. On August 6th, ISSO, vou were the reporter of What depart- 


M 

} 

‘A. Department ‘eo 

? L. Do vou recollect reporting any particular Case ? 
A. IT don’t know. If you will recall—— 


| Qo 5. Did vou take the testimony of the witnesses mn the case of 
<o~ Weil and others versus Kennedy and others, in the superior 
Of court of the citv and county of San Francisco ? 


A. Yes, Sr. 


(J. 6. On the sixth day of August, ISSO? 


: | A. 6th and 7th; I think it was two days. 
| Mar. Prinavue: This testimony is objected to, on the ground no suffi- 
f clent notice has been Given, . 
(7. By Mr. Bryant: In that case did vou take the testimony 
i of Charles FF. MeDermott? 
4 A. Yes, sir. 
Q. 8. The defendant in this case ? 
A. Yos, sir. 
! (9. Do vou recollect whether there was one or many exhibits, 
ee or several exhibits that he testified concerning ? 
A. My recollection of the case was that it was on a motion to dis- 
Solve an myunction. They were enjolning the sale ot a dry woods 
— store on Market street belonging to Kennedy and Durr, and I don't 
kpow what the motion was; Twas not there when it was made; but 
; they went into Kennedy and Durr’s business, and, especially, T think 
| the main subject was Kennedy and Durr’s relations with Ma. MeDer- 
mott: IT think that was the main subject they were talking about. 
Q). 10. Was there any testimony given by Charles I’. McDermott 
coneernineg the (isposition of the receipts from that store? 
OOD ‘A. Yes, on: there was. 
(). 11. Do Vou recollect that testimony i 
A. Only ina very general way. 
(Q). 12. Will vou state what he testified to” 
| A. tT couldn't state particularly. T wouldn't like to state under 
oath without reference to my notes. 
(J. 15. Can you state what he testified to concerning that subject, 
or refresh your memory from: your notes ? 
A. Yes, sir; I can. 
" (). 14. Were your notes made at the time of the transaction, the 


time the testimony was given ? 

A. Yes, sir; the time the testimony was given. 

J. 16. And are they correct notes of his testimony * 

A. As nearasT can make them. [tis presumed they are correct. 

(J. 16. Will you state lis testimony on that subject by refreshing 
your memory from your notes ? 

A. I would rather you would call my attention to particular 
places, because | don’t know in how many different places Mr. 
MeDermott did testify on that subject. 


? 
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(). 17. Teall vour attention to the interrogatory propounded by 
Mr. Highton to Mr. McDermott conmmencing with the words: “Now, 
then, after vou turn back se business, | 

A. Yes, sir; I find that subject 

1S. Will vou refresh your memory from yvour notes and 
5 Stuie what Mr. Derniott testified Ot} thet occasion CONCcerHINg 
the receipts of the business ” 

A. He testified 

(). 19. Give the interrogatorics and responses, 

(Reading from. short aga notes.) The question was: “ Now, 
then, after you turned back the business to Kennedy and Durr, did 
vou act as their banker? Answer. IT did. Question. That is to say 
from that time down to ie thirteenth day of last July, were they 11) 
he habit daily of sending you all the receipts 7 Answer. | presume 
they sent me all of them. Question. Was thie re an understanding 
between them and yourself that they should do so?) Answer. There 
was an understanding that they should do so.  T laid that out day 
by day, month hy month, ready tO Carry them on.” 

(Q). 20. I call your attention to further testimony given, if there 
was any, by the defendant McDermott on that foccasion, to one sub- 
ject, an Interrogatory propounded by Mar. Highton, commencing with 
the words: “ Was the understanding.” Will vou refresh your mem- 
ory with your notes and testifv what the defendant McDermott said 
in that portion of his testimony concerning the receipts of the busi- 

hess % 
NOT A. Yes, sir; the question was (reading :) “* Was the under- 
standing ie receipts that they nt al with vou daily 
were the net proceeds of the business CVery day ay thie LTOSS recelpts ’ 
Answer. The supposition was they were the receipts of CVery day. 
Question. The entire amount? Answer. No: [ suppose they paid 
the running expenses of the store, clerk hire; it was only the sur- 
}? ylus. (Juestion. How about the bills they contracted for new woods ? 
Answer. IT gave them checks on steamer day generally, to pay them. 
(Question, That preurt ot f the DUSINCSS did Petss through vou? A ti- 
swer. T think T gave them money to do all the business during the 
time they were In business, or a very large proportion of them. 
(Qduestion. When did you first know that the firm of Kennedy and 
Durr was in failing circumstances, this vear, for instance? Answer. 
[ suppose the first day of June, the day of my attachment. Ques- 
tion. How long prior to that day,if atall? Answer. [did not at all.” 
21. Was there anything said in that testimony, Mr. Allen, by 
Mr. McDermott about Messrs. Kennedy and Durr being thrown into 
bankruptey ? 

A. Yes, sir; there was. 

Q. 22. Will you refresh your memory from your notes, and sta 

all that Mr. MeDermott testified on that subject. 


tc 


50S A. What question do you wish me to answer? 


Q. 25. [Teall your attention to the question propounded | by 


Mr. Hi: itis: commencing with the words “Can you state. Mr. Me- 


Dermott.” 
A. [Reading.] “Can you state, Mr. McDermott, the particular rea- 
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son of vour purchase of the Rosenbaum claim in full; that is to say, 
of your paying the full amount of that claim when you purchased 
it? Was there any particular reason assigned us between Mr. 
Naphtaly and yourself? Answer. PE purchased the claim, | pre- 
sume, to prevent the stock being thrown into bankruptey, to assure 
mvself anvthing that might come out of it. That is the reason that 
made me. ()trestion. Was that the only reason for the purchase of 
that claim? Answer. There would be no other. Question. Were 
you not mformed, or were vou informed at that time, that there 
Were only four outstanding creditors oat the firm of Kennedy «& 
Durr in San Francisco? Answer. Very likely [T was. Question. 
Were vou also familar with the fact, or had vou been informed of 
the fact, that it took five resident creditors to put Kennedy and Durr 
into involuntary bankruptcy or insolvency? Answer. If T had 

known threat | ment het have paid threat cl: 1 thre reduced 
MS him down to three. Question, Let me ask Vou, I know Vou 

niet, but answer me, was there anv reason assl@ned between 
Mr. Naphtaly and yourself for the purchase by vou of the Rosen- 
baum claim? Answer. No reason in the world, except to prevent 
the stock beige thrown tnto bankruptey.” 

(). 24. Was this all the testimony that you can recall on these two 
subyects ? 

A. Yes, sir: that is all Tecan recall. 

(). 25. This testimony Wels PIVEN ly defendant MeDermott on the 
sixth of Aueust, ISSO: it was given by that gentleman sitting beside 
Mr. Prinele (veferring to defendant McDermott). 

Mr. Pringie: Yes, sir; there ts no difficulty about tht 


‘). 26. Dv Mr. Bryant. Andin the cause of Weil and others versus 
Kennedy aud others, in the superior court of San lrancisco ? 

A. Yes, Sir, 

CQ. 27. Was Mr. MceDermott sworn on that occasion ? 

A. Yes, sir: he was sworn. | couldn't sav that from recollection, 
Mr. Bryant, but I see the note “called and sworn” in my note book. 

(). 28. Has VOUr attention been called to these motes since the 
trial of this suit? 

A. Yes, sir; on several times. | wrote them: out once for 
O10. Mar. Prinele. [ wrote a portion of them anyway, and then | 
wrote them out again for Mr. Rothschild, and then since then 

I read over some of them with you. 

Mr. PRINGLE: The defendant McDermott makes spechul objection 
to the ttroduction of this testimony, on the evround that It Isa pretr- 
tial report only of the examination of Mr. McDermott upon the occa- 
sion In question, 


(No cross-exiaination. ) 
JOHN G. ALLEN. 


Deposition aot Ps TT. Gilmore. 
iexamination-in-chief of Joun TH. CGriMore (recalled) : 
Mr. Bryanr: This witness who has heretofore testified in behalf 
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of complainants is re-introduced for the purpose of establishing a faet 


within the knowledge of the witness not known to the complamants, 


at the time that he was examined on Wednesday, last 


Mr. Prixncue: This statement of the solicitors of complainants Is 
objected to, as being the testimony of counsel, and not taken under 


r> 


) 
Oat. 


ol] Q.1. By Mr. Beyanr: Do vou know anything about Ken 
nedy and Durr having received goods purchased by them 


before July 15th. 1SS0 ? 
(Ohbjected tO, as leading. ) 


A. T do. 


.2. Do vou know how they were usually received at the store, 


M 

| 

A. Depends on the quantitie 
(). >. Can you answer if affirmatively ()] hegatively | 
A. I do 

az. lL. Tiow were foods usually taken into the store, at what door ? 
A. The usual way was the front door, on the Market street side. 
_o. Was there any other entrance by which eoods could be taken 
into that store ? 
A. There was. 


, 


—, 
Oe 


(), G. State what it was. 
A. Through the coal vard Ol, the Stockton Treel stale. 
Q). 7. Do you know anything about any goods having been taken 


into the store by the rear door before July 15, 1SS0”? 


{ ¢ rected to, as leading.) 


dS. State all you know about that. 
12 A. A large numberof cases of overland freight arrived there 
previous to that date; instead of being broughton the Market 

street side, they were brought by the Stockton street side: and the 
cases were rolled and broken Open inside of the coal vard, on the 
Stockton street side, and the goods were carried in by myself and the 
other clerks Into various parts of the store through the rear en- 
trance, Where the water closet Is: the largest Invoices of eastern 
goods that we had reecived at any one time while T was there. 

Q. 9. State, if you can, how long before July 15, 1880, this was, or 
this occurred, : 

A. I could not state the time positively : it was before the date of 
the failure; I know that. 
(). 10. Approximate, if Vou Cali, how lone before. 
A. TI couldn’t give a decided answer on that as regards dates; my 
knowledge of the fact is it was before. 

Q. 11. Was it within a month, vou think’? 

A. To the best of my knowledge, it was closer than that. 


(The last question objected to, as leading.) 


(). 12. Did you hear any reason assigned Uy aay of ie defend- 
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ants, or any of the firm of Kennedy and Durr, why this 
915 was done? 


A. No: I did not. 
Cross-exanmination of Jomun TH. Grumore by Mr. PRincie: 


Q. 1. With whom have you been speaking about this case since 
your last examination ? 

A. Mr. Fell was speaking with me about it, who was employed in 
the store at that time; Mr. Treanor was speaking to me about it— 
agent of New York manufacturers, T beheve. 

(). 2. What is Mr. Preanor’s first name ? 

A. I think his name Is Joseph. 

(5. Any one else ? 

A. O, T was speaking casually with Mir. Chester in the store where 


eee T oe i ee omni. ———— 
bed ] 


| lain working, and other clerks there, as regards the testimony. 

| (). 4. What did this invoice of goods you have spoken of con- 

Ist OF 7 

A. Well, there was several invoices; there was quilts, there was 

| corsets, there was fringes, in my recollection; ves, and lace curtains. 

| (). ). Then, this took place on more than one occasion ? 
ol A. T only saw it on one occasion—one day at least. 


(). 6. Several Invoices on the same day, then ’? 
\. A large number of cases. 
Q. 7. But several different invoices arriving on the same day ? 
\ Wi II. | couldi’'t Say si sever! different INVOICES. | The woods 
were all rolled in there, and we were all asked out to receive the 


\ 
| 
‘- 
) goods, 
(J. You dont know whether one invoice or more ? 
A. I do not. : 
| Q. 9. You only know of its taking place on the one day ? 
A. One day, to my knowledge. 
(). 10. It was the largest Invoice vou ever knew to come to the 
store ? ; 
: A. While T was there it was, at any one time; that is previous to 
the failure, of course. : 
Q. 01. Have vou ever known goods to be brought mm through 
| that entrance since the fatlure ? 
A. No, sir: T have no recollection af it. 
JOHN HH. GILMORE 
dl) Deposition of “lL. SN. Rosenthal. 


— 


Examination-in-chief of Apram S. Rosentinan by Mr. Bry- 
ANT: 
J. 1. Mar. Rosenthal, do vou know the defendant, John Durr? 
A. Yes. 
). 2. Of the tirm of Kennedy and Durr’? 
A. Yes, si 
(). &. Did you know Thomas fH Kennedy of the firm of Kennedy 
and Durr, in his lifetime ’ 
A. T aid. 


SI, 
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() 4. Dic Vou know the Store called ing The Pavilion ‘ where they 


). 1 | 
formerly did business ? 

A. Yes, SID. 
>. What IS your business 7 
Taam a dry goods merchant. 

Does your business call vou among the drv goods trade ? 

if does. | 

Do vou recollect the store where Kennedy and Durr form- 
erly did business, during the time Mr. French was the manager? 

A. On Market street, The Pavilion ? 

i). S. Yes. 

A. Yes, sir. 

Q.9. Were vou in there during that time ? 
1G A. Yes, sir; T came in there when business called me there 
once ina while. | 

(). 10. State whom you saw there. 

A. T saw at that time, I beheve: 
you mean 

() 11. Yes. 

A. Tsaw Mr. Kennedy in there, and Mr. Durr, and T had a little 
bill against them, IT beheve, durine Mr. French’s management, and 
[f was paid—Tf believe it was during Mr. French's management. 

(). 12. THlow often were you m the store after the fatlure, when Mr. 
lrench was manager there ? 

A. Not very often; about eight or ten times. 
fering Or rds. | 

(). 13 ILow often did you see either of the firm of Kennedy and 
Durr there; either or both ? 

A. | couldn't exactly state: I 


that was right after the failure, 


I came in there of- 


saw them both several times, as | 
came In. 

(9. 14. What were they doing on any particular occasion ? 

A. Mr. Kennedy was walking the floor, and Mr. Durr, occasion- 
aly, TP beleve, was in the office 
(). 15. Did you ever see them doing any business there? 


(Objected to, as leading. (Question withdrawn.) 


16. Can youstate anything that you saw Thomas IH. Kennedy 
do in the store, other than what you have stated ? 
O17 A. All T can say is that when customers came in Mr. Ken- 
nedy would direct them to the department. IT have seen him, 
Mr. Kennedy, when ladies came in, direct them to the department 
they desired to buy woods. 
Q). 17. Did vou ever attend the auctions in this city ? 


A. Always. 
(1S. Can you name any particular auction store that you ever 


() 


K- 


attended, particular auction sales ? 
\. There ain't a sale T don’t attend. 


fhe 

Q). 19. Sales of what kind of eoods ? 

A. Of dry goods and fancy goods—goods pertaining inomv line 
(). 20. Since July 15th, 1880, have vou seen any of the defendants 


in this suit in the auctions ? 
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A. T usually see Mr. Kennedy there. 
21. Whom did you see him with? 

A. With some of the clerks—one or two of the clerks. I believe. 
if | mistake not, he was along with Hanly, the proprietor now. John 
Hanley who used to keep store on Stockton street. 

(Q). 22. Do vou recolleet what he was doine; what Kennedy was 
doing ? | 

A. T have seen Mr. Kennedy directing one of the clerks—-I don’t 

know whether it was Hanley or any one clse—intimating to 
OTS him when to bid on the woods : and also T have seen several 

times Mr. kennedy himself bidding when he could, not quick 
enough direct the attention of the other parties there, direet them to 
bid on it. T have seen him at auctions—it is principally nodding, 
Vou know: no ole halloes Out What to do: if Issimply cl nod Or GIV- 
Ine some sori of sign to bid on the eoods, 

(J. 25. Tow often have you seen the _ there, do vou think ” 

A. 1 couldn't state how often IT did, but IT have seen it a number 
of times—not less than six different sales and more. 


Cross-examination of Abram S. Rosenruar by Mr. Prince 


Q. 1. When do vou say that vou saw Mr. Kennedy on the floor of 
the store directing ladies to the different departments ? State the 
time. 

A. After the failure 

(). 2. State the time. 

A. | could not state the time. I know [ was not interested in the 
failure, or perhaps [ would recollect the date bett 

Q. 5. You cant reeollect the month; can you recolleet. the 

year? 
olf A. T suppose Kennedy and Durr failed about a vear and a 
half ago. 

().4. We want your testimony and not that of counsel for the 
plamtiffs. Now, state, as near as vou can, When vou saw Mr. hKen- 
nedy on the floor. In the first place, state the VOar, and then the 
month, 

A. [ ouess It Was between ISS1—I couldn’t ‘tell you the exact 
month: | Call look it U}). I hisicl il little bil against Mer. Ireneh that 
one of the clerks boueht from: me, and I collected that 


Q.5. You ni ida bill against Mr. French, had you ” 
A. Yes 
(). 6. A hil vou collected there—it was a bill against Mr. French? 
- A. Yes, sir. 
Q. 7. You think it was in ISS1, but vou don’t remember what 
month ? 


A. What month. ] don’t remember: it was from 1ISSil—it was 
after the failure. | have not paid sufficient attention to it to know 
When they fatled. 

Mr. PrRincne: Counsel moves to strike out the words “ atter the 
fulure,” as not responsive to the question. 

Q.S. To am not askine whether it was before or after the 
. JA 887 
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- (. 14. What is your business; where are 
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[am ee you to fix the time as nearly as you can, 
What month im ISSI. 

A. IT can’t tell you nalts ss 1 look it up in the book, because IT have 
never done no great Kana of Gude with Mr. French, and therefore 
[ don’t pay particular attention to It. 

Q.9. Do you mean to swear, Mr. Rosenthal, that vou saw Mr. 
Kennedy, at the time you speak of, on the one occasion, or any more 
than one oeeasion, act as usher in that store ? 

A. | do. 

@. 10. How many occasions ? 

The very least three or four, por L gi SIX, 
Q. 11. Assuming a prominent position on the floor as an 
A. No more prominent than any icot walker in retail dry g@oods 


a 


usher 


StOVeS would do. Simply directing Persons to the department where 
they desired goods. 
sf 


FB 12. And no other Persoll as usher there 

A. Not to my knowledge. Being better acquainted with Mr. 
Kennedy, of course T paid more attention to that. 

(). 13. Now VOU are quite as sure of that fact as of anything Ol s« 


‘e J). 


vou have stated in your testimony ? 
A. Yes. 
your 
A. Tam number six, Battery street. 
15. In business on your own account? 
T¥A A. Yes, sir. 
(J. 16. Interested in this case in any way? 
A. None at all. 


what testimony vou were to 


(Q). 17. Who has spoken to you about 
eive here? 
A. T was not spoken to as to the testimony at all. T simply was 


lL knew anything of Kennedy and Durr’s affairs after 


asked whether 
[have seen Mr. Kennedy during the buying 


the failure; whether 
of any goods at auction. 

(). 1S. Dy whom were Vou so asked ? 

A. By Mr. Kaltsher 

(). 19. You say, also, threat you 
Mr. Hanley when he was elerk in the 


saw Mr. Kennedy at these auction 
stores with Market-street 
store ? 
A. Yes, sir; [I believe it was then under the management of Mr. 
French. 
(). 20. And Hanley was clerk there? 
A. Yes, sir. 
(). 21. You saw 
together ” 
A. I did. 
Q). 22. Are you as sure of that as you are of anything else? 
A. I am. | 
Upon reading the above deposition to the witness he makes 
page 120, L wish 


Hanley and Kennedy at the auction store 


922s the following correction: Answer to q. 21 


IZLs 


to sav now, on 


reflection. that it was not Mr. Hanley, but 
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some of the other clerks, the names of which I don’t know. The 
Se correction should he made LO the aduswer to (| 19, Page 124, 
and to the answer to q. 21, page 125, and to the answer to q. 22, 
page 2 


A. S. ROSENTHAL. 
Deposition of I iF Lilis. 


[xamination-in-chictof PReperick L. ELnuis by Mr. Bryant: 


, 


(Q). 1. Mar. Eels, what is vour business ” 
A. Lam the agent of different firms in the Kast. | 

(). 2. How long have vou been agent for those firms, and been in 
that business? 

A. Something over ten vears. 

(). d. Were Vou doing business in this CIUYV In the vear 1580 ? 

A. Twas not doing business in this city, but I came here for busi- 
ness. 

(). +. During that time did you know the members of ¢ 
Kennedy and Durr? 

A. Yes, sfr. 

Q).5. Did you have any business relations with them. ? 
25 A. Personally, T had no business relations with the firm of 

Kennedy and Durr until atter the failure 

(). 6. Do vou know the store called the “ Pavilion,” where thev 
formerly did business ? 
\. I know the store. 
). 7. Were vou in that store about the month of July, ISSO? 
A. Twas in that store within two davs from the failure 
(). Ss. Did you observe the stock oft eoods there? 

‘A. My business there caused me to examine closely all 
In the store. 

Q. 9. What was the quantity of goods there, in amount and value, 
as near as you can estimaie ? 

A. I didn't take so much attention to estimate the goods there, 
except such eoods aS Were purchased from firms I ape! the agent for. 

(). LQ). (iive your estiinate as to the quantity of the eoods threat 
were there to which vour attention was called. 

A. Tam not prepared to state in dollars and cents the amount of 
evoods that IT saw there, but T found there in addition to their reeu- 
lar stock of woods, two surplus stocks, one of which was evidently 
the usual surplus stock kept of onr goods kept in the store ; 


, 


2-4 the other surplus stock was evidentiv ordered without any 


? 
i 


ne firm of 


cr 
eo 


requirement or need of the business done by Kennedy and 
Durr. 

Mr. Pringle, counsel, makes special objection LO this auswer, the 
latter part of this answer, as Involving the conclusion and supposition 
of the witness. 

Q. 11. By Mr. Bryanr: Will you state to what departments of 
the stock your attention was called ? 

A. The underwear department; gents’ furnishing department ; 
corset; that was all. 
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Hi] (). 12. Will you state the appearance of the goods in cach of thesc 
1] departments, as to quantity ? 

A. IT found in those departments the stock of goods of our own 
manufacture: T also found in the other section of the store, where 
no other reserved stock similar was, bills of goods shipped from our 
| store in time only to arrive in San Francisco, by express, within 
i three days of the failure. 


Mr. Prinaue: The same objection to this testimony, as Involving 
the conclusion of the witness. 

(). 13}. Dy Mr. Bryanr: As to the quantity of woods In these de- 
partments, can you state? 

A. IT found with the bill of corsets 

(). 14. [Interrupting.]| The witness does not understand me. 

Will you state what vour recollection is as to the quantity of 
H25 the goods in these departments you examined? Then I 
will call vour attention afterwards to the other questions 

A. Are vou alluding to the regular departments of goods ? 

Q. 15. Yes; to the regular departments of goods; so far as your 
attention was called, what was it as to quantity ? 

A. I found the quantity usually carried by dry goods stores of the 
size of Kennedy and Durr. 

(). 16. But, as to the particular goods to which your attention 
was called, what quantity did you find of those? 

A. Well, Pam not prepared to state the amount. [found a fair 
stock of goods; but in addition to the regular department, as before 
stated, there Was a surplus stock : two surplus stocks. 

Q. 17. Where were these surplus stocks ” 

A. The one surplus stock were mm shelves directly above the 
broken packages of the same goods; the other surplus stock was 
scattered, one heme at the extreme end of the store, and the other, 
the corsets, were hid away, so that it took two hours to find them 
by the coroner and myself. 

Q. 18. Did) you have any business after the 13th of Juty 
926 with Kennedy and Durr in relation to the goods that your 
house had sold them, or conversation ? 

A. Yes, sir. 

(). 19 State what that business was and what the conversation 
was. | 

A. Twas at the store of Kennedy and Durr while it was in the 
hands of the sheriff [came there with the coroner with a writ of 
replevin to find goods shipped by my firms to Kennedy and Durr. 
[ found im the store members of the firm, who used all efforts—— 

(). 20. Wait one moment. Just state the conversation as near as 
you can recall it. 

A. The conversation, as near as IT ean reeall it, was alluding to 


the——— 


if. Zk. Dy Mr. PrixnGue: Whom was it with’? 
A. Kennedy and Durr, more especially with Mr. Durr. 
Q. 22. By Mr. Bryant: Did you ask them any questions, and did 


they make any reply? 
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A. T had no necessity of asking them any questions 
Q). 25. Were any questions asked ? 
A. They asked me a great many questions, 
(). 24. State what thev were. 
A. They asked me what [ proposed to make by replevyine 
027 upon.those goods, which T declined to answer. They then vol- 
Utes red the Statement threat those woods Were hot boud it from 
mv houses—they were bought from other firms in New York—and 
threat | should he running ra | risk 1 takine those OOOdS Out of the 
store. They also stated to me that the corsets that IT was hunting 
were all sold. 
QJ. 25. Proceed with any further statement they made to you. 
A. That is all that T can spectally remember. 
(). 26. Were these statements true, in whole or in part 
A. | found 7 
() 27. Answer the question, 
They Were Tot, 
2S. Now, proceed with what you did: tell what vou did. 
| found the entire bil] of corsets, lacking seven pleces, as Peal 
ds mv recollection COCS—II may lye SCVell OF elolit pleces—and the 
seven pleces that were lacking were in the store, but not in the orle- 
nal boxes, and therefore T didn’t take them. 
Q). 29. Were there any goods sold by vour firms at that time to 
Kennedy and Durr, previous to July 15th, 1SS0—a short time’ 
A. IT don't understand the question, 
928 (). 50. Did vour houses sell the firm of Kennedy and Durr 
any goods a short time previously to July 13, 1Ss0” 
A. They did. 
(). Ol. Plow were those wood. sent, and ly Whose orders, to Ken- 
nedy and Durr’? 
A. A portion of the goods were shipped by express. 
Q). 52. What kind of goods were they, heavy or Heht goods ” 


*> 
Ps 


' 


d. 
A. 
(). 
‘. 


ah 


). 
A. They were mostly heavy goods, 
(9.55. Tow were those goods usually shipped from New York to 


San Francisco ? 

A. Phose goods are usually shipped in quantities > such as those, 
they Were shipped LO ennedy and Durr by slow freight. 

(). 54. Were you in the store after it was taken under the manage- 
ment of Mr. French ? 

A. | was in the store after it was under the management of Mr. 
French, and did business with thens. 

(9.35. Tow often were vou there for the first six months that Mr. 
French, was there, if vou can recall ? 

A. fam not aware at what particular time Mr. French took the 
store. TL ecan't tell IT know | was there during the time Mr. French 
was there, but whether three or four or six months after, 1 don’t 

know. 
a2) Q). 56. State af vou can whether you saw any of the detend- 
ants in the store, or Thotas HH. Kennedy, deceased. 

A. Tam not positive as to Mr Kennedy, but P saw Mr. Darr in 
the store. 
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() 


do [low often ” | 
A. T was not in the: store more than three times. [ remember 
distinctly seeing Mr. Durr there once. 


Cross-examination of Frepertck LL. ELiis by Mr PRINGLE : 


Q. 1. With whom have you spoken about this case before coming 
LO testify ¢ 

A. T have spoken with a great many parties. 

(). 2. Spoken to Mr. Treanor or Mr. Kalisher ? 

A. No, sir. T have spoken to no creditor. 

(). >. Whatis the value of a stock of underwear which a laree 
retail store situated where this was would ordinarily carry, at that 
season of the vear. 

A. Tam not aware of the value of the stock of underwear. T am 
only aware of the amount of our own goods that were ordinarily 


kept by it—ours Is a special line 
Q). 4. What is the special line of vour underwear ? 
OoU) A. Mine is underwear made by the American Tosiery 


Company of New Britain, Connecticut. 
BR Dd What would he the SIZE of the af kK of your goods threat such 
a retail store would ordinarily carry ? 

A. Stock of our underwear that a store ke that of Kennedy and 
Darr would carry, the amount—unbroken underwear or full stock ? 
(). G6. Full stock. 

A. A thousand to twelve hundred dollars. 

().7. And how much of the corsets would such a store carry—natur- 
ally carry? 

A. Pam not aware; there is nothing special about our line of 
COrsets. 

(J. 5. You have spoken of their corsets being al laree stock, 

A. I spoke of their surplus stock. 

Q. 9. You spoke of the surplus stock of corsets, did you ? 

A. Yes, sir. 

(). 10. Phen how could vou speak of it if vou were not aware how 
much stock that store would ordinarily carry ? 

A. Beeause I found, as T stated before, two distinct surplus stocks 
of our woods. 

Q. 11. Why do you call them “surplus stocks ?” 

A. “Surplus” is known in the trade as the goods that were sep- 
arate from the broken packages. 

Q.12. Then you have no knowledge of the subject of the 
Oo | stock of corsets at all ; you only judge : 

A. I claim no special knowledge of corsets, though I do of 
underwear, because there is nothing special in the corset. 

Q. 15. You have no special knowledge of that ? 

A. No, sir. 

(Q). 14. Don’t know what stock that store would ordinarily carry ? 

A. I do not. 7 : 

Q. 15. How as to gentlemen’s furnishing stock ; what would be 
the ordinary line of that ” 

A. Underwear is part of gentlemen’s furnishing stock. 
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Q). 16. What would be the ordinary line of underwear that such 
a store would carry; what would be the value ” 

A. As before stated, [ am not aware what stock a store would 
keep—stock of our own line. 

Q). 17. Of your own line? 

A. Underwear made by the American Hosiery Company, bought 
by Kennedy and Durr, would bein the neighborhood of a thousand 
dollars. 

Q. 18. Phat is the only line of goods vou have any special knowl- 
edee of being in that store ? 

A. That is the only line of which I have any special knowl- 

edge. 
932 Q). 19. You spoke in your examination-in-chief of under- 
wear, gentlemen's furnishing goods, and corsets as three sepa- 
rate lines of eoods, In Which Vou found their stock to be what you 
called * in excess,” didn't vou? 

A. Yes, sir. 

(J. 20. But vou say now you have no special knowledge except of 
underwear’ 

A. Underwear and gentlemen's furnishing is one and the same 
thing 

(). 21. Underwear is one branch of gentlemen’s “ furnishing ?” 

A. Yes, sir, But when we speak of gentlemen’s furnishing we 
include underwear. 

(). 22. You don’t mean to sav that gentlemen’s furnishing goods 
don’t include something more than underwear ? 

A. They include something more; but they also Include under- 
wear, and underwear includes gentlemens’ furnishing goods ; it Is 
one and the same thing. 

Q. 25. Do you know anything, of vour own knowledge, of the 
time when the woods Were shipped from New York to this store? 

A. Not as to the exact date. 

(). 24. Do you know about that of vour own knowledge at all ? 

‘A. Yes, SIT. 

(J. 25. How did your knowledge include that? You were here 
all the time, were you not”? | 

A. Yes, sir; my knowledge includes that from two differ- 
ent reasons. One was that Iwas in New York, when the firm 
of Kennedy and Durr bought one bill of goods, which was within 
three months of the time of the failure, and that they had between 
that and the time of the failure two further shipments of goods. 

(). 26. How do you know that they bought a bill of goods wlren 
you were there in New York? 

A. Because I was in the store at the time. 

(). 27. How do you know they bought two other bills of goods 
after that ? 

A. Because the bills were sent to me, and I replevied upon those 
bills. 


Q). 28. You call that “ your own knowledge ;” seeing the bill of 


.< — 
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evoods you call that your own knowledge * 


_> 


A. Yes, sir; I call that my own knowledge 


eee 
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Q. 29. Do you know any distinction between that and beme pres- 
ent when the goods were bought ” 

A. No: T should not distinguish between it. The firm sent me 
those invoices. T should know they had shipped them. 

Q. 50. You call both vour own knowledge ” 

A. Yes, sir; PT call both my own knowledge. 
Q). 31. How do you know that any gcods were received in the store 

Within two davs of the failure ? 
Oot A. From my memory of the date of the voice. 
().52. Who was the coroner with whom vou say vou made 


~) 


the search for those corscts * 
A. My memory does not serve me: but it Is a matter that can be 


ascertamed at the office of Smiath and Son 
Q). 55. Was he personally assisting vou in the search ? 
A. Yes, sir. 
Q.54. You say vou and he were looking for the corsets two hours ? 
A. Yes, sir: [said over two hours. 


(J. 50. How many corsets did you then find after the expiration 
of this time? 

A. T have no memorandum now of the quantity. 

(). 56. How large a package ? 

A. T don’t remember the size of the package, any more than 1 
Was all the goods I was looking for, with the exception of seven. 

). 37. Can't vou remember the size of the package ” 
A. No, sir; [have lost all interest init: T don't remember now. 

(Q).58. [understand you there to say that vou found two surplus 
stocks of underwear ? 

A. Yes, sir. 

Q. 39. (Continuing.) Besides the broken packages that were In 
use 7 ; 

A. Yes, sir. 
DBO Q). 40. What was the approximate value of the whole stock 
of underwear ? 

A. Tam not prepared to state exactly, but I should say the sur- 
plus stock of underwear, together with the broken stock made by 
the American Hosiery Company, must have been in excess of twenty- 
tive hundred dollars. 

(). 41. That would be over twenty-five hundred dollars, vou mean: 

A. Yes, sir. 


, 


Redirect examination of FREDERICK LL. MuLis by Mr. Bryant: 


(). 1. You were asked by counsel as to your knowledge of the bills 
of goods that were sold by your house ? 

A. Yes, sir. 

(). yA Do you derive any Sources of intormation from any of the 
defendants that they bought those goods ? 

A. Yes, sir. 

(). 5. Which defendants did vou talk with about it? 

A. Mr. Durr. 

(). 4, What did he say about the purchase ot those woods an the 
time specified In the invoice ? 


(* 


Ls 


GEORGE A. MORRISON ET ALS. VS. JOTIN DURR ET ALS. 195 


D360 A. Mr. Durr stated to me that it would be no use for me 
taking the woods of the American Hosiery Company out of 

the store, because they had brought some of those goods from E. S. 

Jaffray and Company. 

(). 5. Was that true ’? 

A. To which I replied, i Possibly you bought Victoria corsets 
from ES. Jaffrey and Company or other than my goods ;:” to which 
he replied “ No, those goods we could buy only from vour houses.” 

(). 6. You don't understand me. The counsel has asked eoncern- 
Ing your means of knowledge that bills of goods, large bills of @oods, 
were bought by Kennedy and Durr from your house immediately 
before the failure—a short time. You have rephed that you re- 
ceived the bills for the goods. Were those bills presented to any 
one for payment, or did you talk with any of the defendants or 
either member of the firm about it? | 

A. The bills were not sent to me until after the failure of Ken- 
nedy and Durr. 

(). 7. Did you see any of the firm in relation to those bills of Ken- 
nedy and Durr? 

A. No, | did not: but those bills since the failure have been paid 


QS. Do vou know by whom ” 
A. [can't state positively by whom: we brought suit; we 
nbd replieved ()}) those woods, and Me Dermott avai replieved and 
brought bonds for the amount, or double the amount, what- 
ever is necessary under the legal requirements; and before the case 
could come toa trial compromised with us for our claim. 
Qo. You were asked if any one assisted you in searching tor 
those corsets by the counsel of defense, I heheve, were vou not : 
A. ¥es, a¥. 
(9.40. Did vou say that Kennedy and Durr assisted you in search- 
ing for them’? | 
A. No, sir; IT stated the coroner assisted me in searching for 
them. 
(9. 11. T asked vou whether they assisted vou. 
A. No, sir: they did not, 
(). 12. What did they do in relation to that matter—in regard to 
the search ? 
A. They did their best to create the impression that the goods | 
Was scarching for, or part of the goods, were not In the store, and 
that those that were in the store were not purchased from my firm. 


z 
« 


Mr. Prinele moves to strike out that answer, as not any matter of 
fact, but Involving the conclusion of the witness. 
Q). 15. By Mr. Bryant: Mr. Ellis, on what do you base that con- 
clusion; any fact that vou base vour conclusion on that you have 
stated im your last answer ? 
DOS A. T base my conclusion upon the direct statement made to 
me by Mr. Durr and employes of the store. 
Mr. Prinaie: I move to strike it out as hearsay testimony. 


Diem d 


PO ARENAS 
- 
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‘4 It Wiis durn he the time threat the store Was in the POSSESSION ot 
the sheriff and while the injunction case was beme argued. 

Q. 15. What vear-’? 

A. LSSO 

Q. 16. Do you know whether there were any attachments on the 
store at the time? 

A. I know that the store was = the hands of the sherifl 
). 17. In the ee of July or August? 
A. I don’t rem r the exact time. 


Q. 14. By Mr. Bryant: This was at what time; can vou state 


: . ” 2m : : } A ra a i 
Recross- XamMlnation of Ie ye EDERICKA. is: Pes DY wer. RINGLE 


(1. You said just now that those bn 
are. Do vou mean to convey the Impression th: 
A NO. sir : Wi had No Case for thie {1 a aApount of the goods | Ou? 
CaSe Was simply for those eoods foun | 
(). A And Was the hil! for thos eOOUS paid 
A. No, SIT. 
poe QM. 35. By Mr. Bryanr: What rate on the dollar was paid 
for those by] ls of | 
A ln excess of s s1Xt hd -five cents, between threat and SCve nity, I should 


v 


} 
.) 
rive ce 
( Tele! ' 


J. 4. By Mr. Princie: What knowledge have you of that fact ? 
A. My knowledge 1s derived from giving the authority to parties 
who 1) mac th, We set ttlement. 

QJ. 5. State the figures upon which your percentage is based ” 

A. Tean’t state the exact figures, for the reason that portions of 
the goods which I replevied were not found in the store. 

Q).6. Phat Is not responsive to me. Just answer my question 
Upon what figures Is your perce ntage based ? 

A. I will trv to answer, M+. Pringle, so that you shall get your 
abswer as Vou meay#n. My conclusions are based Upon the recollee- 
tion IT have of the value of the pin that | found ain Kennedy anid 
Durr’s store when T replevined it. 

(Q). 7. Is your statement of this percentage as accurate as the rest 


of vour testlmony 


w 4 
Mr. Bryant: That is objected to, as immaterial. 


A. IT will answer the question. I didn’t give a certain answer 
[ placed an anverage; [ said from sixty-five to seventy. 1 didn’t 
give a cert Ul answer. 
Q.8. By Mr. PrinGgue: Do vou know what your goods 
540 were ciead at in the replevin suit? , 
A. No, sir: I do not. 
¥. 9. Do you know what the suit was compromised at? 
A. I know the amount of money that was paid. 
Q). 10. What was that amount ? 
A. Twill change the last answer. [| did knowthe amount. I did 
know the amount, but I have not, at the present time, an exact rec- 
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al 


olleetion of what that amount was. — | 
tlement. 

(). Ll. Do you desire as much relianee to be placed on this pra of 
your testimony as upon the rest of it’ 

A. Certainly. 


cnew at the time of the set- 


FRED. L. ELLIS. 
De) gsition of A. Nathan. 
lexamination-in-chief of ABRAHAM Natian by Mr. Bryant: 
Qo... Mir. Nathan, what is vour business ? 
A. Drv goods. 
(Q). 2. Do vou know the defendants in this action, Clarles F. Me- 
Dermott and John- Durr, of the firm of Kennedy and Durr ? 
A. | don’t know Mr. MeDermott 
d.3. Did vou know John Durr, of the firm of Kennedy and Durr’ 
A. T knew Mr. Durr. 


rt] i). 4.] Did vou know Mr. Thomas H. Kennedy, formerly 
no liis lite of that firm of Kennedy and Durr ”’ 

\ did. 

Q. 5. Do you recollect the store they called the Pavilion, wher 
they formerly did business ” 

: A. I do. 

ue. %, Do Vou recollect the time when Mr. French was manager of 
that store? 

A. I do 

() Do vou attend the auc Ns this citv Where ary goods at 


Md? 
A. Most of the time 
QS. Durine the time that Mr. French was manager of the Pa- 


Ses Hi 1 Ta Y ao es Rel. ORME — os ewe 
mn, Were vou ih the habit of dttenaineg the auction sales of (iry 


’* 7 
L lid. 
fi 


QQ). 0. State whether you observed Thomas Tf. Kennedy at those 


QUCLIONS sles QU VLMY that Lite. 
\ a i : - sais —_—? ee me rr ont 
fi. I Pal Ve See?) him there MIOSt Of the tline at the auction sates, 


+ mer ee 
pret PU Of Lhe aay. 
2. 10. What was he doing f 
‘ | | | 
‘A i never paid much attention. only on one oceaspon. when [ was 


A 


: ‘gaps | Re pp L Nee 
«ui little interested in it. I noticed him on one occasion directing one 

, . } e } 1 x oe < ; | — sty ee ‘ 
Of iis men to buva certam shade of satins, which i Was Very allxlous 


a+r Q. Li. Was thisa man that was emploved at the store they 
called the Pavilion or not” 


to vet. Phat is the only recollection [ have Sot 


(Objected to, as leading. Question withdrawn.) 


° y . } és - ; } il 
Q). 12. Where was this man that he was directing to buy those 
voods emploved ? 


(Question objected to, as assuming that he knows that fact. The 
question is withdrawn.) 


Se ectnpret- ake n-agteoninincsnhss Ria te 
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(). 15. Do you know where the man whom Thomas TH. Kennedy 
Was directing to buy the woods Was emploved : 


(Objected to, as assuming that that man was emploved some- 
where.) 


A. IT am_ positive he was emploved at the Pavilion; whether he 
was emploved by Mr. Kennedy or Mr. Freneh, f don't know; but I 
know he was working at the Pavilion, the place known as the Pavil- 
lon dry woods store. 

Q). 14. Can vou recollect any other occurrence when you saw Mr. 
Kennedy doing anything at auctions” | 

A. T saw him there, but T never had paid attention to it, and I 
had ho OCCASION to—it would stock iV MIehiOry. SCCT) if ana | 
wouldn't pav no attention to it at the moment. 

Q. 15. Were vou in the Pavilion at any time during this time we 

speak of while Mr. French was in charge of 10” 
N45 A. IT was m there one time matching a certain shade, but 
I didn't 

(). 16. (Interrupting.) Do you recollect Whom you saw there ? 

A. Tsaw Mr. Durr there, but T didn’t speak to lim. 

(2.17. Do you recollect what Mr. Durr was doing ” 

\. No; Edo not. T went right back to where the silks were kept 
and asked one of the men whether he had a certain shade, and | 
said no, and I walked out again. 


9 


io 


Cross-examimation of ABRAHAM NATHAN by Mr. PRINGLE: 
Q. 1. What was the name of the man that vou say vou saw con- 
sulting with Mr. Kennedy ” 
A. IT didn't know the partée’s name at that time, but since Mr. 
Hanley’s running the store it seems to me it Was Mr. Hanley. 
didn't know his name. [ knew he was working there. 


ABRATTAM NATILTAN 


Deposition of CC. Curtavin. 
O44 xamination-in-chief of C. Currars by Mr. Bryant 
Y. 1. What is your business ” 
A. Tam selling dry goods, merchandising. 
). 2. Where is your place of business ? 
A. It is on Market street at the present time. 
(). 2. Tow long have you been doing business in this city ? 
A. Since 1862. | 
(). 4. Your present place of businesss Is 
A. Nine hundred and eleven and nine hundred and. thirteen 
Market street. 
Q.5. Are you in the habit of attending the auction sales of dry 
eoods in this city ? | 
A. Yes, sir; occasionally, 
(). 6. Do you recollect attending the auction sales of dry goods in 
the latter part of the year 1880, and the fore part of the vear ISS] ? 
A. Yes, sir. 


}e- 


ke a tte 


conversation lead to * 
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). 7. You were attending them then ? 

A. Yes, sir. 

QS. Do vou know the defendants in this action, Mr Durr ane 
Mr. MeDermott ? 

A. I knew them before they commenced business. 

Q. 9. Did vou know Thomas HT. Kennedy, of the firm of Ken- 
nedy and Durr, mi his lifetime? 

A. Yes, sir: for probably sixteen or seventeen years. 

LQ). Do you recollect adhiyv of the gentlemen harmed, SeCIne 
them at these auetions ” 
A. Yes, SIT. 
(). 11. Which one ? 
A. IT think TP scen Mir. Rennedy ther 
on (2.12. Phe time you saw him—can you specity the par- 
pain Prorat r August, ISSO” 

A. | could not, 
(). 15. Was it ° iano ee August, ISSO” 
ch: | have SCOT} lyin before the second fiiilure ana after this SeCOLid 
failure. 
The second failure; you mean the one in TSso? 
A. The one in ISSO. 


() 15. You saw him at auctions there: what was he dome? 

u ; 

Ao Tle was examining goods, and standing around, examining, 
just asa man would that is determined to buy goods: would go 


along with his rieht-hand man, whoever vou call it. examnine 
woods. | : 
(). 16, Te had a aan with lim at the time’? 
A. Ye 
‘ 


CI 
« re ° 
Ww ‘ih Wiis the Persolrl he would leave With hidmn. 


>. Fé. 

A. Tcouldn't say; but Pam under the impression—tf cant answer 
that—I think one of his emiploves, Or eniploved In that store, in the 
ier ge esp f don’t know by whom, but emploved m the Pavilion. 


I 

J. 1S. Did vou have any conversation with Mar kennedy or Mr. 
ra a the time that Mir. Prench was the manager there 
A. Yes, sir. 

Q). 19. Can vou recollect about the time? 
OAD A. Well, I cannot exactly: but, to the best of my knowl- 

edee, T think it was some five or six weeks betore his death 
(). 20. Can you state what that conversation was—what occurred ? 
A. Well, speaking of business, as men generally do when they 
come together, business being dull or good: Twas speaking about 
business with Mr. Thomas Wkennedy, and Mr. Durr made hi IS alp- 
pearance immediately. [To was Inquiring how he was. [Le was tell- 
Ing me he was unwell: he was under Doctor Bazan; he was attend- 


1 


iu 


Ing himat the time: and he made the remark to me that that was 
the best stand im this city. 


Q. 21. By Mr. Pringue: Do vou state that? 
A. No: Mar. Kennedy said that 
Q). 22. By Mr. Bryan: And what was the response > what did the 


, 


_ " et = oe ee ee ae oes 
a ee ‘ oer te aha 4 oe eR 
Les i 


A meena iene ttt OR i Sele te ae Be a aS a ees oon 
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A. T told him [To was under the impression it was a very good 
stand. He thought if f was prepared to buy his store that would 
be a splendid location for me. To was a little too far out, berg on 
the south side of the street and bevond Mitth. [told tim TP didin’t 
know, but T would think very favorably of making a move, but | 


suid “TP have been down there for three or four vears, (Lf guess T was 


] ’ J 4 L¢ ’ > 2 . : 

i there four vears, probably hnhore,) and VOUT 1 be 1s 
4 yi; a Re. Bo | se ake anv necoati: 
edt 4 titted, as i fad a lease of thre Propert Vr. tO MaKe ANY negotla- 

' LiOhs 

ss) sg af Sele oe oP ae A : , cl al ] —— ] 
(). et anpvehine@, What Was further said abort DUVINe the 
store £ 

: ‘ ri}  . , a = i } ‘ } ] ] ‘ { , 

' “A. Phat Is thie OWVIV WOras Can remehpber, threat 1 could lhbger— 

: ¥ . 47 an . . , ae : ~ } be 

F I dont know cl Lieat J 1a) ibWve testlmonh\ That they would il i() 

& i 

i i i] 4 . 4 1] 4 ‘ 

dispose of the store: that is all you can tell the man or twomen 

i } | . : " 

i Chk V Ave PAaLrorners TH Dusinhe that thev were anxious or tad some- 

' i 

t 7 . 
thing to sav about disposing of the stor 

- , — 

Vil Pringle Dike SpPecladki Of thor, too Ch) ANSWerP, AS TAVOLVING 

; | | ‘ 

| the mere coneitusion of thr Vithess, adlidl nOVeSs TO STPT HW out 

i ) 1» 7 : ; . , 4 ; . : 7 

iy, Sk. 1 Mr. BRYAN’ Were voudn that store at any tle wilille 

, . ! 
Mir. Freneh was Manage! 

\ T % eS i oa | y } : 
A. dG dont think Was Lf dont think &¢ entered ‘) melereaes | 
. > . : 4 ‘ a ss } : = } ] is 

did before it wa oli by the sheriff, but after that i dont think— 
14 ' j } r — ] : ? ? : ] ] ' 
it isa store i have never peen ii | KREOW DIV er Flas Hee TD 
there: t}) 1X waoille west aaa V4") ) { ’ yr «Tt vy { ? y nat 1 \ mratoh and 
Li . i ( ‘ ’ ean ee, Lit] LON o2 Li Hi \ Li dq ¢ at? i RP i(} SErs+ hoe ee clit 


,* , ¥ > | } ‘ 
SOIC OF MV men have meen im there. but | have not been mn there 


> t nee :; 1} Ri. are ] i is ; 
(). 2, Dovou recollect having anv othe CONVeOCLTSALLON with Ave 


Ix Bate ‘ Vir T hea wees } | S " 4 . : ed j ’ , 
Aennedyvy or Mr. burr about thet store than the One Vou firve menh- 


mp eee st 


i - : , 1 - * - 
A. No, sir: no, sir: [T do not. | have known Muir. Kennedy tor 
fi » " = y . 
i Vears, Wd | KNEW MIy VieD rrneott for Veadrs, anc they Were 
ally aVs wood friends and rb Was a POOKU friend [Q) Kennedy— 
O48 one time he hada fire on Phird: street—and I have known 
him even when he clerked it with Meagher, Prathe and Com- 


J. WARY Did Vou ever have any conversation with VMeeDermott adhHoutl 


A. Not at the present time. T had a conversation many vear: 
wo With him, when he told me he would be friendly with him 
Phey were from the same parts as Durr’s wife, and of | 
friend, he assisted him in loaning money. MeDermott has told me 
that himself. 


(7 )1) Puce 
an 2 We) 


Cross-examination of C. Currin bv Mr. Pringpr: 


Q. 1. If vou have anything more in the same line I would like to 
have it; if vou know anything more in the same wav, go on 
f oive you the whole subject Just as it is. 
(Q). 2. Was anyone present besides Mr. Durr at this conversation 
you spoke of? 


A. On Market street ? 


(ia 
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() o es. 
A. No, sir; nobody but Mr. Kennedy and Mr. Durr. 
Q. Who was the clerk that vou think vou saw with Mr. Kennedy, 
Cali t vou remember ? | 
A. I] couldn't tell Vou his name : they have POU SO Tahy 
of clerks. [think T have seen Mr. Lecky in the auction room 
He is now at Murphy, Grant and Company's. * He has been 
In my employ, and T think he went to their house after he left me 


" ; ] wo? ve 
; 1aVe S@CCH apa at thie auction room 


(05. You say vou saw Mr. Kennedy consultimge with some one, 
as if he was buving at the time: were vou near enough to know whit 
occurred between them ? 

A. Well. T couldn't tell vou l could tell vou thev passed alone 
ust as f with any man, and examining goods 

tet \ lida t aX ar Ghd conversatlol ? 

L. No conversation: no. no 

a ( hese AUCTION StOTeS are paces where ary woods frei) are 
very apt to collect: a wood many of them 

\. Yes. sir: a wood many that dont purchase at all 

QS. When a dry goods man is out of emi plovinent that ust 
the sort of place he would go to sce what was going on 

\ I Cou] n't teli Vou that ' ll Cal) ried ce voursel t 

() 7. Ain't vou in the habit of sceing a great many hangers-on ? 

\ i see a great many hangers-on 

CJ. LO. At the auction stores ” 

A. Yes, S]}°: anid outside of the auction stores, a great many 
Herd Ps-Ol) 

(J. 11. T wish vou would trv to recollect who was that clerk you 

: 


} 

sav vou saw with Mr. Kennedy, 

sale 2 ‘ : i. pee . eS ot Pet =e hee . 
ye) A. I think Tsaw Mr Leckyv and | think IT have seen this 


Pet) thev call Hanley 


Deposition of J. Kahn 
examination-In-chief of JULes IATIN Ly Mr. Bryant 


A. \\ leat IS Vou business 
4 ; a } 
hiporter Of Gry Qoocds 


T 

i 

2. Do you know the defendants im this action, Mr. McDermott 
Mr. Durr? T belreve Vou knew Thomas HH. Kennedy nl his life- 


A. T have known Mir Kennedy and [T know Mar. Durr, but [ don’t 
know personally Mar. MeDermott. 

Q).5. Inthe vear 1ss0 did you do any business with Kennedy 
and Durr? 

‘A. Yes, SIT. 

Q). 4. Did vour business call vou to their store? 

A: Fee. sir; I have heen several times in their store. 

(). Oo. Were you In the store they formerly occupied, S32 Market 
street, after the failure in TSSO”? 


A. Yes. SIP. 
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(). 6. Whom did vou sce there ? 
AA. | remember OT particular tinie— 


(The last yj Uestion obrected tO, as lead ne.) 


A. (Continuing.) Of goine there for the purpose of seeing 
ed | Mr. Kennedy, and T met him there. 
(). 7. What was he doing” 

A. Well, when T came in, he was in the store, standing there in 
the middle of the store, and Just as soon as he saw me he walked out 
with mean front of the store. 

Q).S. Did vou have any conversation with him ? 

A, Yes, sir. 

Q. 9. What was it? 

A. T asked Jim about fulfilling a promise, which he had made to 
us of paving the account due us soon after the failure, and he told 
me that he could not do it at Preset but as soon as there would be 
a United States bankrupt law passed he would then pay us and also 
the other San Franeisco creditors. 

(). lO. Were you In the store at any other time’ 
A. Yes, sir. 
Q. 11. Whomi did vou see there, and how many times were you m 


the store ? 


; 


oy 
= = 
ae) 


J. ae i. 3 
A. Well, ] SUPPOSse [ have been in there probably Oh al) AVECTALC 
of once a month: as P passed by sometimes TP might drop i, 
(). 14d. Whom did Vou see there’? 
2 A. T remember of seemg@ once Mr. Durr in the store. 
Q). lo. Do you remember seeing him any more than once’ 
A. Not distinctly now; no. 
(J. 16. Did you see any other of these defendants there ? 
A. No, sir. [don't know at all Mr. MeDermot: consequently 1 
couldn’t sav as to him. 
Q. 17. Do Vou recollect secIng Mr. Thomas HH. Kennedy t 


& 


, 


(Objeeted to, as leading.) 


A. I don’t remember of having seen him only that time when I 
went for that purpose of seeing him. 

(J. 18. During the vear 1SS0, after the failure, or the forepart of 
the year 1SS1, do you recollect of seeing Mr. Thomas H. Kennedy 
at any other place outside of the store ?— 

A. In the vear ISSO, a short time after the failure, Mr. Konnedy 
came Into our store with Mr. French and Mr. Shortall, one of the 
salesman of the store, and [ sold to them at that. time a bill of 
goods which was charged and immediately after discounted by Mr. 
french. It was charged to Mr. French and discounted lv lim 

Q). 19. Did Mr. IQKennedy do or say anvting on that oecasion? If 


so, What was it ? 


A. Yes; he was the leading lawver. His advice seemed to be 


Ne 


11) 
ut 
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followed in each of the articles in each of the purchases; and he 

Was the one who was—(I don’t know what expression to give 

53 to itj—but he was the one who was most anxious to buy the 
woods—-well, lad the most to do with it—italked the most. 

Q). 20. Do vou recollect any other oecasion when he was in your 


A. T don’t recollect distinctly of anv other occasion, 

iD. Zt. Do vou attend the auction sales of goods in this town ? 

A. Not generally. 

Q. 22. Do vou recollect. after the failure in ISSO, of seeing any of 
the def’ts in the auction rooms ? 

A. T remember vaguely of having seen Mr. Kennedy there sev- 
eral times at Greenbaum and Company's. [ forgot to state, when 
vou asked me what my business was, that | was a member of the 
firm, of the firm of Iahn Brothers and Company. 


(No Cross-e xa dnation. ) 
JULES KAHN. 
Deposition of yy. Mosgyrove. 
Examination-in-chief of SAMUEL MosGrove by Mr. Bryant: 


(1. What is vour business ’ 
A. Tam not engaged in any business at present. 
(). 2. Whatis your business. 


\ Div goods HUsiness. 
y () >. Were you 1) the dry woods business m the vear ISSO) and 
LSS] ? 
A. Yes, sir. 
D4 ( ). lL. Do you recollect the oceasion when Mr. French Was 
manager of the store called the Pavilion. 
{ 


— 
{ 
pa 


)5. Formerly occupied by Kennedy & Durr? 
A. Yes, $1 | 
). 6. Did vou know Thomas H. Kennedy in his lifetime ”? 
A. T did. 
7. Did Vou know the other defendants in this action, Mr. Durr 
Mr. Me Dermott ? 
Yes, sir: I knew Mr. McDermott shghtly. 
(). 8. Did your business call vou to the auction sales of dry goods 
In this city ? 
A. Yes, sir. 
> Q).9. In the latter part of the vear ISSO, and the forepart of the 


vear ISS], were you mn the habit of attending the auction sales of 


5, Sit 


A. These sales occur in the fall; there are no sales venerally after 
ISS] 
(). 10. In the fall of ISSO did you attend any sales”? 


’ 
A. - Yes. 
Q). 11. Did you see any of these defendants or ELhomas H. Iken- 
hedy there? | 
A. Yes, sir: IT saw Thomas H. Kennedy there. 
26—SS87 
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2O4 GEORGE A. MORRISON ET ALS. Vs. JOHN DURR ET ALS. 
bod the accommodation of ( rodchaux Brothers anil Conipany cl fter 


the failureofGodchaux Brothers and Company,and our failure 
at that time in CONSeg Uchee Of it, of S. Moserove aid Company. 
Mr. McDermott had in his POSsesslon one of those notes that T had 
signed in blank, endorsed by Godchaux Brothers and Company 
and Kennedy and Durr. Those are the facts of the case 

Q. 6. Don’t vou know that Mr. McDermott discounted that note 
just two days before the failure ? 

\. [| know nothing about it. 

(). 7. You don't know when he discounted that note? 

A. No, sir; I didn’t know anything. Some time af that Mr 
McDermott had a note of that kind sued—some time “after the 
failure. 

Q). 8. It was a thirtv-day hote 

A. [ don’t recollect ; it was either a thirty Or sIxtv-day note, | 
think. 

(). 0). ive thousand dollars, wasn’t it? 

A. Five thousand dollars : VOCs, SIT, 

10. For the last two or three years the retail drv goods busi- 
ness In San Francisco has been a very uncertain aad rather precart- 
ous one, has it not ? 


(Objected to, as Immaterhku, irrelevant, and not responsive to any 
matters testified to by the witness In lis examination-m-chiet.) 


A. Yes. sir: it has. 
(by consent, se taking of testimony is continued until Aug. 14, 
at 2 o’cloc Ik }). Mm.) 
S. MOSGROV EE. 
JOO Deposition oft pP AM. De lanes 


Monpbay, clugust 14, 1882 

Present: Mr. Bryant, counsel for complainants, and Mr. Pringle, 

counsel for respondents. 
Exanmiunation-in-chicf of Parrick M. Detanry by Mr. 
BRYANT : 

Q. 1. What is your business ” 

A. fam superintendent of the “Arcade,” J.J. O'Brien and Com- 
pany, dry woods. 

Q. 2. Do you know the defendants in this case, Mr. McDermott 
and Mr. Durr? 

A. Yes, sir; I know both of them. 


Q. 5. Dis a you know Thomas H. Kennedy in his lifetime? 
A. Yes, s 
(). 4. Did you ever have any business relations with the store 


catled the “ Pavilion ” ? 

A. Yes, sir; T was manager of the institution for about six weeks 
d. oO. State when it was. 
A. From August ith, I believe, to September the Sth or 19th: 
something about there. 
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GEORGE A. MORRISON. ET 


(6. Of what year 


A. Of T beheve, ISSO, sir: ISSO. two vears ago 


(). 7. Deo Vou recollect the Crest as 
A. Yes. 

| C). &. De Vou recollect 

Thomas LI. Kennedy 2 | 

A. | don’t remember of havin: 


. 1} ae 8 
() GQ Po vou recollect his savy 
4 Y a ] ’ ! 
A. ‘i hot particulariy | k 


had was on the dav of. the farlu 
tlerana before that: we were not 


(>). 1 “the day of the failure. 


} 
by the shemf and that T ouelt 
riy) ' : ; 
i ici l if] Is] Li} Ede ay SI} I | } 
i 
’ ry wae } |?) 
(). 11. When you Teft: the Paya 


\ . , 
A. | dont remember exactly 
Nir. Vie Dermott about 


lf dont think | did. 
yO? Coo d+. Do vou recollect 
nedyv. Thomas TH. Kenneds 


< 
3 


threat oceasion at the 1 sry Hon. 


sion when you left the ° Pavilion?” 


+) “4 ¥ aa ee ik ot) ? + | +37 1? Pa 1 une | 
(i COTLVECRSALION that VOU fad WIth 


hiv. 


. i : > J 
ne anvthinge to you 


now the first conve rsationd that we 
f ] 
1 fused not to speak to the @en- 


} } , ‘ ; ; : : cy 
(i 1¢] Vou have cl COhnVersallol Witt) 


} \ } } 
i the Te Wa Mast after Dbeihe losed 
’ <2 ae 
to speak to Mr OBrien about it 
| } 
} 
y ' t ¢ | j + j 
‘ 1 (Pil eeraa (b¢ \ i | { \ a Nhi 
bot) 
] i\ } *g a | \ ? ‘ ‘ , 7 
i ci { iif) .% i on CLOWN Ga] io) 


} a + 
rPerTehioe) { [ Phe if it fi \ 
a YY 
eevat i i ; 
mhny Con ation with M INC] 
} | 5 , 798) 
f 7 ? ache ” 
ci } < VINNY Live i < LOT] 


A Wi | ime tl) f Say, Mir. Drvant, Virethied { aditer or th dan 
that [ did leave (1 belreve it was a day or two after) that hie said | 
Was very foolish in leaving Mr. MeDermott: that T was throwime 
aIWaV a Pood ‘hance: threat Mor. ATE Derniott mitended to do COOK fey 


mic In that place. 
(). 15. During the thne vou we 
ements for the rm velo. Sie 2. 4 


Te there. who Prepare ra thie adver- 


A. Well, P prepared them principally, and remember having some 


other cneas Cerehnts On bieaticl, \I 

und he shook hieadiels with bhit a 

vance mivself, and bE told dim 

change, and I considered would 

thr ne Was 11) drena Ot, anid thieit \ 

well in that,’ TP said, ‘and a vou 
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the way of points T would be very much oblie 


. J : . ¥ | gs "ee ee. H 
anythine ta) POP aN i Would. ana 


7 } 
vou any points PT can, possibly, as 


OCCASLOLIS hie Wave The aibeneosile 


ys} pared them mouysell aft 
(9. 16. Tle prepared the 
al | couldn’ t SAV thiet. | rece] 


¥ Ke nnedy biet me i the street 
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esnid he was e 
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ec uid 1 could do 

hie sul, ~ Willey will rive 
cl friend . anid he clic CJL ab TW 
In regard to advertising. [pr 


bist adVertis ‘ment s. did he? 
_ ] lala dl ‘ me , [* 
ved the List advertisements [rol 
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DURR 


goods except sinall parcels that wouldm't be noticed coming im the 
door while | was there 
(). lO. Tt 2 Fp wax mvoice of woods vere received at one time at 
threat STOLE wouldy if have interfered somewhat with the CUSTORICTS 
if taken in there at the front door, that. Market street door ? 
A. They must, undoubtedly. We couldnt have it during the 
business. Tn the first place we couldn't open it there 
DOS (). ll. Could not cenyventiently take mi oa large Invoice of 
LOOK is? 
‘\ NO, SIr. 
(J. 12. You spoke of woods COMUNE from Greenbauni and Com- 
pany: That was an auction stere, Was it not 
A. cAuetion: ves, si 
() Durem thr time Vou were. are ot thi “LoVe Who pur- 
chased your voods at rection ? 


T >. £ sige FEN} : ee : ] , Scala J 
Nir. BRY AN] LP hasat IS Obrectedd tO, as not POSPOTSIN Cf tO anv matte 


we broueht out in the exnmination-in-cliet 


i ) Wee See ee RES ea 
Well. we had different sabe SHeHL Thi the 
] ty : _ ede” hia - : : 
we nad a man for ever departhien mabbrpedt. 
a ae f . ] 2 : +t weary } } , > v4 | 4 
S fae 213 Who selected or mstructed those men (LO PUIPCHase 


Be , } . 
A [ did, as rue, anid Mr rene) 
(). 16. Did vou ever instruct or authorize Mr Kennedy to pur- 


nwe 


\ir Pe. yanp : Ry, sles i a eee ait ai Pe ene ae ; a 
MT. DEY ANT Pie Sable OOVecTIOM to ath UTS TesStLMOnY. Liaove 
} 4] 4 | ' t ' ee } . ? ‘ 
that the answers to the ta ree Mterrogatorles He strieKehl OUT, as 
hot responsive to anv matter oh the direct examination. 
af 6t SP ’ ie F ] ; : + } sie : g 
hy} \ Por readme thi eh deposition to the winess, he make 
i 
the followihne correction 
; ‘ 1 wi (i Beers Bre ae or oe 
Answer to is. 20); pre 4, Should read T believe that PP received 


the first advertisement from Mr. MeDermott, but it might have been 
the second. 


C. M. DELANEY 


Deposition of TP. Kellock 


‘ 


lexamination-in-chiet of Thomas Parrick Ketrock by Mr 
BRYANT: 

Q). 1. Wha 
‘A. Dry POO 
(). 2. In the year ISSO, where were vou at work 
A. IT was in the Pavilion 
Q). 35. What time in t! 
\ 


. 


your business ? 


' 
i 
1 
{ 


Some where about the midd 
() 4. Tow lone did vou stay there? 


A. I was there up to the second of July 
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GEORGE A. MORRISON ET ALS. VS. JOHN DURR ET AIS. 20) 


Q.5. July, what vear? 
A. Of the following vear 
dQ vou recolleet the oecasion of Mr. Leeky POL oO New 


Mtn, 
a 
ae 
—* 
— 


York to buv PCCM ie 4 
AX. | do. , 
). 7. Were you in the store the Sunday before he went ? 


S. State wWlireait oceurred there. 


) 
a 
A. I Waals. 
) 
< 
\ Mv. Lecky I’ quested real dav Or two bhefore—— 


i. = 
! 


Oa) Q.9. Who were at the store at the time, on this Sunday 
Vou sper oft 
A. Mar. Kennedy. 
2. 10. Which Kennedy’? 
A. Thomas H. Kennedy. 
d 11. One of the firm of rennedys and Durr? 
LL. One of the fivnn of Kennedy “ind Durr 
S4 You Say Mur. hennedy Was thy re? 
He was ther 
(). 15. Who else? 
A. Mr. Lecky was there and Mr. Fell. 
{) 1] What happened there on that oecasion ? 
‘\. Wills requested by Mv. Lecky ta) sive them aul) lea Ot whet 
Class of goods [should select for him to buy there. 
). 15. Did you do so” 
A dich SO, Ves. 


{ I 1c] 4 } , } . } } i | + | 
. Pid you have any assistance about selectine the woods 


Am, 

oa 
a" 

a 


Q. 1 
vou wished ? 

A. Well, there was Mar. Lecky, Ma. Fell, and myself were there. 
« 7. Was there anv one else? You sav Mr Kennedy was Uere 


* ¥ } 
A. Mr. Kennedy was there 


(). 1S What was he done } 


~ 
a 


: eg , os. “i , 
(© FUCSTION objected tO, as 1eadiheg \\ ith«drawn 


ry > ‘ . t ry 7 {7 a . 7 ] y | oe } ; 7 
() 1$). \\ belt Was Nir. Phonists e's Kennedy (OTM Of} this OCCASTLO)]) 
; . ‘ 4 } = . yy ‘ & . . " As ‘ : .. 
(Obpected to, as teadine: taken mh connectlon with t 
ae vious Tnterrogatory. ) 
4 a a ; s . = } 
‘i. an Wets STUTING Th th 


class of goods that we wanted Mr. Lecky to buy in New York. 


-outside counter, takine dowl a tist of the 


a 


() PO. Did Mr. Kennedy, at that time, talk to Mr. Lecky ? 


(). 21. What was it about? 

‘A, Le told hiiin he would have ice take cl}) office 1) New York, 
and very likely engage a boy to assist him in the offiee. 
(). 22. Was this in more than one department that this list of 


\. In more than one department—ves; pretty well all over the 
house; what Twas connected with at the time was silks and dress. 
d. 25. Ans vou say Mr. Kennedy assisted in making the list’ 
A. Mr. Kennedy made the lst. 
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GEORGE A. MORRISON ET ALS. VS. JOHN DURK ET ALS 


’ 


Deposition OF I 


8 72 
() Flannagan 


Examination-in-chief of Epwarp O'FLANNAGAN by Mr 
BRYANT: 

d. |. What Is VOur business 7 

A. ry woods, 


Q. 2. Do vou know Mr. John Durr, one of the detendants in this 


A. Yes, sir 

(). 5. Did vou know Thomas H. Kennedy. of the firm of Kennedy 
and Durr, in his lifetime ? 

A. Yes, sir. 

(J. 4. Were you emploved cil thi STOLE called the Pavillion. j) 

Market street, in the vear TSSO ” 
OO A. Yes, sir. 
Q. 5. What time, Mr. Flannagan ”? 

A ; rom the Won I ot A UGUsST, early LT) the eeneen! I oft py" UUs: ] 
left there the thirteenth of October 

Q). 6. During that time did) vou ever see either Mar. Durr or My 
Thomas H. Kennedy in the store ? 

A. Yes; frequently 
). 7. What department were vou in”? 
A. Domestic. 


Q. 5. Who was the head of the department ? 

A. Mr. Crowley 

_ ; — se = 7 - - fs. « Ce 

(). 9 Did vou ever hear ANV PCTRAPRS Tact Vo Mr Phomas [] 


Kennedy to Mr. Crowley when he was in tlie store’ 

A. TP can’t remember any remarks, any particula | 

2. s0. De you recollect anything that he said about the stock, if 
anvthing ? 

A. IT havea kind of an idea that he spoke about some LOOUS TOT 
moving, or some goods being slow—passed some remark like that. 

(). 11. When he was in the store? 

‘\. Passing by OhHnCe OL twice. 

(Q). 12. Was this often that vou had heard him make a remark of 
that kind ? 

A. No, not very often. 

(QJ. 15. Did you ever hear him ask about anvthing else’ 
Odd A. No. [le passed sone remarks on one occasion that we 
bought out a stock of woods down on Fourth street, a little 

store [ know’ busted uy) there. Kitz store, TP believe, called the 
“ Boston store.” 
Q. 14. What did he say ? 
A. Well, he was talking about the eoods and whit they cost, and 
examining them. We were back in the evening, | know, looking 
through the stock, to kind of sort it out, to lot it out, and get it 
ready for sale the next day. 
Q. 15. Was the store open for business on that occasion ? 


). 
A. No, 1t was after business hours. We came back after SUpper. 
(. lo. The stock was being sorted out, and placed In the depart- 


ment, you say’? 
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— 
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CNdliiihiation 


Redirect 
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li 
4 
if 


terete 
ne RN a a vo . Nox ‘ . . : — : 
eee RE SNS th a = . : 


~—_ - ° ities ee 


iti eee 


cubdieeneee ee 


Meee oh 2 
ns z iéhthvieeees ; aig eee 
aaa etertinrintitin ttt LE AER DIA dns Re bt . 
2-4 meee sis a 
A ——— het a ae 


GEORGE 


you, how many were 


hoard of trav burt 


A, Daily Morning Call.” 
| # 3 iz. What Was the amount of the claim of the daily i Morning 


se - 
“uy -rolls 


, 1] 


Por vour PRiUV-POR 


=e ' —— ace 2 teeta . . 1} we 
ei liaye Vou redreshiec OUPr memory froth vour baV-roll 


—) 


( me Tur? 7 ia 
. >.> ' 6) 1Y + ; 
me eS Whoat Was the amount of 4 } 


i¢ claim of the dathy “ Mornine 


One thousand and forty-six dollars and five cents 


Cross-examination of EE. B. Marx by Mr. Prince 


, 1 Bs . Rae - } — } 7 y 
(1. What vou have said here has been derived from: your pres 
ence at the mectines ” 
\ Wiel] | ‘7 7}) VIC HT eit) "4 | ot] } | "82s “pote py rat th +} t 
P y Rh be ciT}) iLOdt DOSTLIVE Wilethel i Was See i { tcl l’\ cht tbe MIcCceri~mmMe 
zs —— re | , . —- - : . 
OF hot. DbUT We KCC] i} record-boolk, Of Our Meetings > sometime tthe “ 
wove sits tl ea ? : : is + | . 
CCPCtary acts ra he SeCPrelary (> the meetine SOTTPE TLD . [ do: whether 
; ° | e ‘ . . * 
i 7 > we ls a T.4) " a » * + : > 
at that particular time [ was secretary of the meeting or net I dorn’t 
remember. 
a 2 ‘ ) > 
S35 ry. B. MARX 
13) u ?)} 1)? t | 1] + | y? . t ti? 7 4 5 } 1] 
IV COlSEeH sete Uther takKING of; CStIMIOWYV J COMmtMIe a tle 
r , | , IOre 7 ) #8 
| Phursday, August 17, 82, at 11 o'clock.) 
& 
# 
ry A : ‘ oe ‘ an, s | | 
j IHURSDAY, civgust 174. LSS. 
i [ >», ae @ ' ’ Peany \ ) i ; ; " ] 1») . \ } 
Present Afr. Bryant, counsel for Clalmant. and Mir Pringie, coun- 
] : ] : a : ‘4 
sel for respondent MceDermot , 
> } ° } z ; 
By consent of counsel for the respective parties. the further takinae ' 
"4 a ne, Sie. aT eS er | es Pees See . 1494 | 
é of testimony herein is continucd till Saturday next. August 19th 
+ 1Qus) — +4 ‘ 1 a ‘ 
| iS, fi if © CHoCk Aa. mM 
Deposition fi] (ren. linnohvey 
i f ° 
U 
DATURDAY, August 19, 18S? i 
fo . - F de > , } i” . } , } ‘ : ¢ 
Present Mr. Brvant, counsel for claimants. and Mr Prinaol we 
- 2 ee or ' : 
COUDSeL TOP responaent MeDermott f 
DH a i ~~ i T , ' y 
mxamination-m-chiel of Georae PTLoupiurey by Mr. Bryanxy 
. ££ Sark. ee: Tee : 
Q). 1. What was vour business in the year ISSO” 
Day ‘= 4} a } 
\. Deputy sheriff of this city and counts 
" , - } ’ = > _ ; | 
0 J -- \s SUCH) dic Vou Lici \ ¢ re | 1\ Wi ~ bf] VOUT histticls (4) CXeCULE 


— 
~ 
—) 
—- 
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— 
— 
— 
eel 
o 
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an tt tennteninmannunaeneiemerenn 


CRORGE A. MORRISON hy ALS, Vs, 


JOHN PURR Ep ALS. 217 
OSE M. 3. What tlie lic] Vou have these Writs ? 
A. hs thirteen], Of Ji] Was the | 
lachmens Of the STOLE 


first writ Upon thy 
®. 4. Did YOU haye . 


f © *ecution direeted 


; [ f Saline. On thy 
| ay, but tye "OUTS aftery irds. 
YOU sell any Property Under thos, Writs ? 
Oe Would stat, threat Oli thay Writ of wtchment, afteryway x, | 
think “OMe fiftee) days ite Wards, thep, Was aowrit of. | 
led oy thie. LO0dS, and | Ole 
: [WO Writs 


} 
i py YOOCS Sto 
. ] : ] 
thirty ¢ | 


7 Number of 4] 
+4 chic SOS. 

. How Were Digs recelved fop 4 

eV Were sola 1) 


i—lor these lots» 
1} “CDarate lots and eae, (OU Was sole 1}) bulk 
Q. 9. How did you Me to sell th, Mt in thre 
. 2 A. The plain 


(lity f} anid 


2. 10. Do YOU Mean the Plat) aetion - Whom do vou 
etep (a? 


Dermott 
Were the def 


) endante ? 
A. and Dupp 

). 12 They requested i), sale to Bre by Meade yp) hat mannep 

aA, Vea SIF; under Sheriff's sale yh “tever the def Nalerny Partiery- 
hein] y Pequests yy, se] ] Provided al] Parties apy. Satistiogd Wi] heye) 
they APO they a S11 CO lhaye | Ole] “OMCTtI res Wie Sell in on, lot. 

. Y. 13." When did this Qe Occup? 
i Thi 2) on tg nth) Of Auous ISSO 


( POSS-CNAM ination Of Grone pe Hr 
YY. 1. Wi 


MPHREY Jy 
heat Were ¢] 


V Mr. PRINGLE 
| fC Narnpes Of thy Plaintiff. r 
A. The Plan tuL jy, the Case. Charles f° VI Dermot 
YZ. Where Was he when ho eduested you te en 
4! Mate lots » 
“<< 


LO Sel] IN these 
f A, Mr Kennedy Weis ad *{ , from tli, 
(J. > (Interrupting | Where Was Mr. MceDe, 
he ack 


a; 
Me), MOtG the pla NUM whey 
: Oe Ith thioc lots ? 
‘A. Mr. McDermotj Weis )) thi LOT 
(J. 4 Dia] ay 


Personally 
belay’ } 


AL He dj 


U Cli In thy, © lots ? 
} } ° 
eFsonally ask Hie NO, sip. 
~ Vir ‘ ] : } ) 
i 25. Who Was the KCCDCE in, the. Store » 
A Tete’ A.A Men by the "ame of Smith 
’ } ] ] 7 —e ‘ " 
2. 6. Who Made the sale: 1d Vou make It 
- 


yourself 


ane I it a lees cl 


i. oO Phe sherifl Clr provead Newhall ana Company to assist di the 
A ‘ ‘ 


\. The shernf, | presume, with eonsent of thi plait? and defend 
. age 
dit in the case. employed PLitihi. 


ia : } ) 
J. Lo aSSISt 11 thie Sal it 


7 } } 7 
} f \ ' : + at d an 474} 
i Do you remember receiving Instructions from the plaintiffs 
; a 
ttorl fo 1nvite as much examination of the Woods as possible pial 
bare COME nh ana see them 7” 
i l . ¢ + | . } . tas - } 
\ Phat Was the frst beat Wa advertised first to be solid on tiie 
f t | f Fay] + | {347 +4 { 
’ Lao | 7 
iV Mel Ol JUIV, ahliat theh Chie Bees UtOrnHeV, OFr Oli yr TIS | 
, ] 4 Da a j H i } oN 
tormeyvs, postponed it tor three days l think he stated to Col. Barnes 
| : 1] { } } ] } 
‘ ) ‘ ' | te ° = | | ; > 
al | I ¢ iii 1} Wiis Wid hig 4) herve clld ULL precrt ‘y iiité 4 ted LO) COTE 
adhd eXahil tHe YOOUS. 
. 87 A a7 | ‘t+ ™ ¢ . act { fonrizt. l): - = tT 
(J. dd. alnd the postponement Was made to fachiitate that examina 
5 
gree Wiis 1] 


—— . . , } | 
Ae 2 e8, SIT: that IS, the postponement for the three dave 


— ° » 7 ? 
ost) Deposition Of Creo. [lumphie 7 


Redirect examination of GEORGE Huwpurey by Mr. Bryans 


2. d, You say that this sale was made at the request of the blain- 
til ana ar fendant : 

iL. ¥es, oir 

Q. 2. Phe plaintiff did not personally make this request ? 

\. Not to me Ile did, T presume, to theshenth I] know the d 


s *)> i ‘, , Py : a . . + = | . ] : . ‘ : 
(J. 3. Did you recelve any structions from the counsel tor plain- 


a = ] , } ; 1] 
titi J the case’: ado vou recollect 


" 1. ware See ae , ce x | -_ ae ' 
a | Knew that it was his wishes to sell im those lots, for he eave 

’ . 14 7 ‘ 4 4] } ° 
me the mstructions He consulted. Mr. MeDermott. the plaintiff 


. . pic 
In the case, transacted nearly all lis business throueh his attorney. 
Mv Srith. He head very little LO SAY tO me: in fact. tO any one 


hecross-examination by Mr. PRinar : | 


thiee a vreatl deal, ana 


—s 


ive been about the sheriff's « 
| O VOU know that Mr. 


know cl real deal of law. Let Ss Bee how ( 
, lted Mr. MeDermott ? 

bC TN consulting together 1) the StOre 
(25. But you didn't hear what they said ? 

i lose LO them , ao, Ir. 
990) (Q).6. What Mr. Smith is that—what is his first name ? 

A. Lloward. 
Q). 7. Can you state anything he eversaid to you personally about 

the sale, Mr. Humphreys ” 


id 


«. GEORGE A. MORRISON ET ALS. VS. JOILN DURR ET ALS 210) 
. ° 
b A. [could not, nm so many words. The substance was he desired 
4 to rave it sold in those lots. 
QS. Was that desire communicated by him personally to vou ” 
[ wish vou would be positive now. | 
j A. IT think that he did; ves, sir. 
(9. At what time and where was le when he said it? Was it 
In the store? 
' A. T don’t think T consulted with Mr. Smith outside the store 
Q). 10. On what dav was it ? | 
A. That Tam unable to state: no: I know it was after the first 
wiqyourhment; if was after the twenty-third of July. 
() 1 ] Dont vou remenrber they Were TOP adjournments than 
Ole? 
A. Yes, Sir 
(). 12. There were several adjournments, were there not ? 
A. Yes, sir: under an order of court—a stay of proceedings 
‘) 15. Do vou remember what reason fanv, he vave for desiring 
to have the woods sold in those lots ? 
A. Phe reason was the defendant was perfectly satistied to 
| have them sold that wav: their idea Was it would brine the 
best prices 
GhkO. HUMPHREY 
Deposition of Otto Maus 
*s lexamination-in-chief of Orro Musrr by Mr. Bryant 
Q). 1. What is your busines 
A. 4 merchant, an Importer of dry goods and faneyv voods 
(). Where do you do business ? 
A. Five forty-one Market street, in this city 
(05. How long have you been in that business ” 
A. Fourteen years. 
(). 4. As such, do vou know anvthing about about what would be 
{ sy h} idvanta@eous plan of realizing from cl tock of woods, il hairot 
STOCK of dry woods sold iit publi sel . Lave Vol cLbivVe Tikeadds of 
knowledge: can vou form an Oplnton ig 
A. Yes, sur: T think if the goods are sold— 
().5. You sav vou can 
\. Yes, sir 
; 6. You heard the testimony of Mr. Wumphrey, who has just 
b testified ? 
' A. Yes, sir | 
(). 7. Wall vou state what vou think would be the most advanta- 
LYeOUS plan of Casposing of a large stock of dry eood in the eitv and 
COULLY of San Francisco two Years ayo 
ont: Mr. Prinaue: I object to that, as being irrelezant and im- 
material and not containimge all the elements necessary to 
enlighten the court on the question at Issue. 
A. { think if the stoek could have been sold out prece by piece, 
it would have brought better prices. 
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heard the testimony of the last witness, Mar. PPain- 
plire ys, about the stock of voods at the *F 


~ cs, 2 You have 

| avilton in ISSO) beime 
sold in nine difierent lots; do you think that was an advantageous 
Pade r a selling to bring POO prices ? 


ae 4 i 
( ¢ jected [d). tis leading } 
| ‘4 


e A No. sir: | dont heheve if 


(C‘ross-examination of Orro Mtser by Mr Princ 


(J. lL. Have , FOU Cver been im the habit of attending Sherif ’s sal 
of drv woods ? 
A. No, $e [ cutd) ThOt Th the Lyeatont of atte hedine sheriff? ales. 
ty. 2. Did you know the * Pavilion” store, as it was called, befor 
1 this: ile took place? 
A. Yes, Sir. 
) Q.5. In your opinion was that location an advantageous one for 
threat SOT of business ? 
| L. [T ouess the location 1] { \ eood 
YD Q). q De Vou know whether the store head Lf Cut ood 
run of business ?” 
A. They sold goods at slaughtering prices, and they had a good 


run of business on that accoun 


ci 


(005. They had avery active business there, did they not? 

A. Yes,sir; an active business at ruinous price O that othe 
houses could not comp/ete: that is what | heard at the tim 

Viv. PRINGLE, COUnSEeI, broves threat all after the words ° active: busi 
ness” be stricken out, as not responsive to thr question 

(), 6. Be kind enough to answer my questions, and not make your 


SUVVSTIONS. 


‘ 
—— 
‘ < 


A. | only Seid SO) TO CLIVE the means 


ne of the word: | couldn't tell 

it otherwise. 

(). t. Have Vou ever dealt thie re yoursel| 4 

A. never bought woods there: bla, H Wilt selling POOUS Derore 
the first failure, but not since 

QS. You never bought any goods there vourself ? 

A. No, sir. | | 

C) v. Llow, then, do you know anvthine of ther por Ces 

\ cr it from report sapesin SCOPES, other store “KOC pM 

(). 10. That is all you know about it? 

\ Yes, sit 


). 11. Where is your own store ? 
A. ive hundred and forty-one Market 
(). 12. How near is that to the “ Pavi 


‘ 


STreeT. 


A. O, it Is about three or four 
ON4 (). 138. You consider ide own store ina favorable location ? 
A. Yes, for my business: ves. 
). 14. What is the character of y 
A. Wholesale 


(). 15. How long have you been in 
A. In that location about ten Vears. 


./ @ as 


vour business ? 


that | locatio) 


A. 
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fie? CF O)CT 
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Urn ddisit 
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Op 
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a 


/. 
i. 


LI 
\ 


’ 
‘ 


NIQO] 
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MORRISON ET ALS. VS. JOHN DURR ET ALS yap 4 


A. 


(SEORGE 


(). 7. Lake some late instance VOU aFe familiar wi 
Mosgrove was sold out, for instance, lately 


‘A. Yes, S11 


(). S. You keep the run of the trade. Now at what rate do those 


11 } " , -7 o sa 
stocks USualiv sell]. what rate of retall prices ? 


A. We were hot Lnterested in tl e Mosvrove stock, but under- 


} 
stood that brought sixtv cents on the dollar. 


¥ 


Q).9. How does that strike vour Judgment as compared with the 


‘ 


average rate of such sales ? 


] 4 , = 2 ~ ' . ‘ C4] 
A. It depends on the stock entirely, on the charaeter of thi 

aay 1. . eee ae . a ee, = ef 4) 
bye yty Stocks. Some stocks are worth Heariyv thelr Cost value: lf tie 


| 


stock Is Worh Out VOU Cali tel] Wirat percentage i woul 


T oe = = } ] } } ih 
Q. 10. Ifa dry goods store was well situated for the retail sale of 
} . ? ‘ } } . 7 il 
this eitv. and had had a wood Thame as cornnectea with thre hoon 
, 1,] ] ;° > . + +0 . > | —S i 4} _— 
would the fact that a purchase might buv out that QO} Lt) Cine 


‘ - 7 - ' sd were 
lump. to vet a tease ol thre Place, adhd Conwulhnue the business there, 


, 1 } : 1 ] | } ae oe | ii Baad ! 
Wollld or Would not that be all Clement Ih determining to sell thie 
= . } 4 My 4 , . , , 
voods in bulk rather than to sell them, to break them Uo, In rag 
A. Certainly. 
} j ¢ } . . . , _ + } , =< } . 
Q). 11. It would incline a purchaser to buy who had such an 
Opportunity - 
a ee 
A. Yes, sir 


, 


Redirect eXalilnatlon of ADAM CGRANT by Nr. BRYANT: 


: ] : ’ : oz>t It , , — fe 

(). 1. Is it usual among merehants who are selling stocks of dry 

j 'y } ae } > _ } » } as ] 

COOK ler forced sale to divide them into departments, as testi- 
: ca + " } . ’ ‘ . ‘ } ‘ | i 
fre tie Withess Humphreys, and make sales that way 


A. It would depend aitogether upon the amount of the stock, 
(). 2. Do vou know of an instance ? 
A. T can’t recall any just now 
600 Q.5. Tf the different departments had carried full lines of 
woods, Would not that be aun element to prevent bidders from 


7 


) 
lepartiren | 


~_ 
a 
— 


bidding on them—buyineg a large line in eac 
AL LT hardly think so. 


*ADAM GRANT 


Deposition of JM. Rothselald. 


Examination-in-chiet of J. M. Roruscninp by Mr. Bryant 


, 


Q)o1. What is your business ° 
A. Pam an attorney, 

2. What was vour business in the vear 1880? 
A. The same 

f *) PS ' . . 
i. ck [dic you have cLTi\ 


c 


we 
t 


chents in the vear 1SSO who had claims 
against the firm of Kennedy and Durr, of this city, dry goods mer- 
chants ? 

A. I did: ves, sir. 


QJ). 4. In the month of July did you have any claims or any 


hh. Mr. Carat. as 


22() GEORGE A. MORRISON ET ALS. VS. JOHN DURR ET ALS. 


A. He didn't specity What LOK ds were sold. [Te merely made the 
remark that some of those woods (looking at the afhidavit OT) claim 
and delivery of personal property, which contained a schedule of it); 
the said “some of those eoods were sold long ago.” I didn’t ask 
which @6ods those were. We made a diligent search and found all 
the goods we possibly could. 

QQ. 19. Did you find any goods that were sold; did you find any 
goods he said were sold ” 

A. He didn’t specify what goods were sold. There was the sched- 
ule and writ attached. He didn’t specify what goods were sold. 


Cross-examination of Epwarp J. WiuereLer by Mr. PRINGLE: 


Q). 1. How long did it take vou to find the goods you did tind ? 

A. Well, the first lot we went after, I think we were six or seven 
hours in finding. Of course, we hunted all over the store—all over 
the store—to find all that was possible, until the agent said he was 

satisfied there was no more there—couldn’t find any more m 
606 the store. The second or third writ (I couldn't sav now un- 

less I] refreshed my mind in looking over the records)—I 
think there were three suits all told; and when the other suits were 
placed in my hands, several days afterwards, 1 think it took me 
something like a day to find the goods. We found all we could, 
and the party interested was satisfied there was no more there. We 
went all throueh the stock. 

Q. 2. You had no knowledge of the stock vourself? IT suppose 
you had nothing to guide you in making the search? 

A. I had the schedule, which gave the numbers and all the marks 
on the eoods, and, of course, only those that corresponded with these 
would [I attach 

Q.5. But vou had no previous knowledge of the store itself to 
guide you in making the search ” 

A. O, no, sir. 

Q. 4. You are not a dry goods man yourself? 

A. No, sir; never was in the business. I was a elerk when I was 
al boy, but not interested in dry goods. 

(). ). You had to take, then, the inarks of the woods you were told 
to find, to look for the marks of the goods and compare them ? 

A. I had to be governed by the schedule for everything, as de- 

scribed im the schedule attached to the affidavit on claim and 
607 delivery of personal property. 
Q. 6. That is why it took you so long? 

A. The woods were scattered. We would not find them together 

of one manufacture. [For one style of goods we would tind some 


under the counter, some on the shelves, distributed around: all of 


one kind weuld not be in one place. 

(). 7. How long had the goods been under attachment at that 
time ? 

A. T can’t say, unless I refresh my memory by referring to the 
affidavit and complaint, which will set forth the date of seizure. 

Q. 8. As a matter of fact, they had been a long time under the 
hands of the sheriff under attachment ? 
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A. T can’t say. Tam of the impression but a very short. time, 
because [know from experience these replevin cases are usually 
brought almost immediately after vo attachment. 

Q. 9. Tlad not the sheriff made out his schedule of the goods and 
returned his attachment by It be ‘sine you Fol there ? 

A. Not particularized as to each individual number and mark 
1} each particular plece oft woods, 

10. The question is, Whether he had net made out such 

schedule—whether it was made out before you got there? 
60S A. IT don’t know, sir. All IT know is, when I vot there, | 

asked us to the numbers and marks. He told me I would 
have to go and hunt for them. 

(). 11. Is not the first thing a sherff does in taking charge of a 
Stocle ot woods tO schedule them 4 

A. Yes. sir; but not so particulariv as we did; that has been my 
EX PETIEhce. 

(). 12. Is not that the first. thing he does”? 

A. TL only wish to quality my answer: that has always been my 
eX perlence 

(J. 15. Tam not asking you the difference between your office and 
the sherilf’s, clin asking you if the first thing th, Le she rif does IS 
hot to make some sort or schedule of the woods ? 

A. | don't know, sir; T can't sav; T can’t answer that of my own 


knowledge. 


bh. J. WHEELER 


Deposition of af LT. Danahe 
ID Nabibllie itlon in- > ‘hief ‘ay P I{. DAN LHIEER by Vir. BDRYANT 


’ 1. Wheat Is your business ? 
\. Dry 2oods. 


(2. Were you in the employ of any dry goods firm in the spring 


A- 
ot 18/97 
A. Ye 
@ &. W ha at firm. was it? 
A. Kennedy nite Durr. 
tC)0) (). t Do vou recollect the time of the failure, in March, 
i897? 
A. Yes, su 
().5. Did you remain in the empleyment of the firm at that store 


after the first failure ? 

A. Yes, sir. 

(). 6. TLow long ” 

A. IT can't say how long. 

7. Can you approximate, Mir. Dananey: as near as you can 
ect, how long after the first failure vou were there? 

[ can't tell, sir: TP can’t remember. 

S. A few months ? 

[ was not there at the time of the sale—previous to the sale 

) But were vou there after the sale in March, 1879” 


 & 


> 
— ~ Om 
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A. No, sir: I was not there after the sale. IT was there after the 
first failure. 

(). 10. After the first failure, do you recollect who was in charge 
of the store, or who was at work there”? 

A. I forget the gentleman’s name. You mentioned his name a 
few minutes ago. 

(Q). 11. Wurtheimer ? 

A. Yes, sir. 

(Q). 12. Do you know the members of the firm of Kennedy and 
Durr; John Durr and Thomas IH. Kennedy, deceased ? 

A. Yes, sir. 

(). 13. After that first failure did you sce them there in the store? 

A. Yes, sir: | Sa Ww them both in) the STOLE. 
O10 Q. 14. What was Thomas H. Nennedy’s business in the store 
then ? 

A. He was on the floor. 

Q. 15. What did Mr. Durr do? 

A. Ile ised to be 1}) the office oceasionally. 

Q. 16. What did you mean by Thomas If. Kennedy beimg on the 


floor; vou mean the usher”? 
(Objected to, as leading.) 


A. That is the meaning of “on the floor :” shop-walker; directing 
customers from one place to the other. 

(). 17. Do Vou recollect how long this lasted there ? 

A. T really do not, sir; [ can’t tell. 

Q. 18. Was this immediately after the first failure; this that you 
spoke of? 

A. Immediately after the first failure that Wurtheimner’s name 
was over the door. 

Q. 19. Do you know when Mr. Delaney had charge of the store 
the year afterwards ? 

A. Yes, I do. 

(). 20. That was in 1880, T believe. 

A. IT beheve so. 

Q). 21. Were you ever by the store there, or in the store, when Mr. 
Delaney had charge? 

A. Yes, sir. 

(). 22. Whom did you see there ? 

A. Mr. Delaney on the floor. 

Q). 25. Did you see any one else—any of the defendants im this ac- 
tion—there ” 


61] (Objected to, as leading.) 


A. Mr. Isennedy once ina while; I would see him occasionally 
around there. 

Q). 24. Did you apply for employment at the “ Pavilion” while 
Mr. Delaney was there ” 
A. I did to Mr. Delaney; [ did. 
(). 25. What was the result of that’? 
\. At the time I applied he said he was full 


4 


we 


we 
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(). 26. Did he tell vou anything further’? | 
A..1 pressed the matter, and he said T had better vO and sece—le 


said ae You hac better FO anid See Mir Kennedy. D 
(). 27. What Kennedy did he mean ”? 


A. Tom Kennedy, 
() YS. Did you do so 
A. I went to the house and he was sick: IT couldn’t see linn. 


*} 


Mr. Pringue: The question, “ What Kennedy did he mean?” is 


objected LO, as leading. 
Q. 29. By Mr. Bryant: Did vou have any conversation wit! 
Thomas TH. Kennedy about employment ? 


x, Not after that: I didn’t apply atter that * T10, SIr. 


A A 


I know about the employment and about the business. 


That is all 


Cross-examination of PL HE. Danater by Mr. PRINGLE: 


G12 Q. 1. Who was in charge of the store when you left it; when 
Vou left therm employment there? 
A. Mr. Wurthemmer; [ think that is the name. 
Q. 2. At the time when Mr. Delaney was in charge of the 


‘ i 


tore, 


were vou and Thomas Kennedy Ol, YOO Terms .- 
A. Well. we were on speaking terms: that ais all IT know. 


_= 
‘ 


\ 
J. 5. You were not on friendly terms, were you 
A. No, sir; not on friendly terms. 

(J). 4. Mr. Delaney knew that, didn't he 

No, sir, he did not. 

/o. Tow do you know he didn’t know that ? 
Ilow did IT know ” 

0.6. ¥ es, 

A. By a conversation with him afterwards. 


*) 


P. H. DANAHER. 


(Here the further taking of testimony herein. is, by consent, con- 
tinued until Thursday, August 24, it 11 o’cloek, a. m.) 


1 o) 
_ ‘ 
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THURSDAY Angust 24, 1Ss2. 

Present: Mr. Brevant, counsel for complainants, and Mr. Pringle, 
counsel for respondent McDermott. 

By consent, the further takine of testimony here is con- 

G13). tinued until Saturday, August 26, 1882, at 11 o’cV’k a.m. 


SATURDAY, cluqust 20. LSS2. 
Present ; Mr. bryant, eoUunse | for complamants, end Vir. Pringle, 
counse] bon respondent VieDornott 


the rrelit to put 


4 


}> orm «| OT YT Sar ; . ctr? , 
Mr. Bryant: The complainants rest, reserving | 
testimony concerning certain records and causes mentioned in the 


} , —- ¥ . As i} we ax + . , PL Ur otc 
COMlplainat, With the testimony in relation thereto; and testimony as 
earl ‘7 . } ? , } » 7 ,fe : + i . = } , b | " 
to whether the claims mentioned in said action were pad through 

) 


the board of trade. and whether the said dena mentioned im 


i 
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said action: Were owned by members of the board of trade. or COly)- 
binations of merchants. 
Counsel for respondent McDermott consents to the above course 
Deposition of C. EE Wurthetimer. 
Testimony in behalf of respondent McDermott. 


Examination-in-chief of Crartes H. Wurruriwer by Mr 
PRINGLE: 


Q. 1. What was your occupation im the year 18S79—March, 


4 
18797 
O14 A. T was employed by Mr. McDermott. 
(). 2. In what rasan : 


A. I Kept his accounts, collected Jhis rents, wud attended to the 
—— that he had [on] Market street ; that was mi the latter part 

March. 1 

Did you keep his books ” 

AT did. 

Q. 4. Do vou remember the fact of attachments bemng made of the 
house of Kennedy and Durr’? 

A. I do. 

Q.5. Were you in the employ of the detendant McDermott at 
tliat time ? 

A. I was. 

(Q). 6. Who furnished to his attorney the amount for which the 
sult was brought ? 

A. A suit nea by Mr. McDermott ? 

(). 7. Yes, sir. 

A. | believe did. 

(). S. From what material ? 

A. Well, I had notes—notes given by Kennedy and Durr. 

(.9. Do you know anything of the’execution and making and 
delivery of those notes; were you in his employment when they 
were made? 

A. [| know that the notes were; I don’t know whether [ was pres- 
ent or not when the notes were executed; but [ know they were 
delivered to Mr. MeDermott, for the reason that I colleeted interest 

on them, and [| knew they were in the possession of Mr. 
OL. McDermott: J collected interest on them. 
2. 20. Who made the caleulation from which those notes 
were drawn out and delivered ? 

A. Prior to the suit? 

Q.11. Yes; priorto the suit; who furnished materials to Mr. MeDer- 
mott for the making of those notes; in other words, from wliat 
sources Were the notes obtamed—from what were the materials of 
the notes obtained ” 

A. Well, | bebeve [ furnished some of it, but T can’t sav as to the 
original note. 

12. For what, then, were the notes given ? 

A. For money furnished, 


ae Que 
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) Money furnished by whom and to whom ? 
Money furnished by Mr. McDermott. 

Q. 14. To whom: 
A. To Kennedy and Durr. 


(od: 
A. 


, 


< 
money extend ? 
“. low far back ? 
_ 16. Yes. 


i Well, as far as my recollection @oes, it Is mn 1869: T believe it 


Was In S60: : odes it was after July, [IS69- [T know some time after 


that, but T ean’t reeollect what month it was in. 

() 17. Your own recollection goes back as far as that? 

A. Yes, sir: that is, IT know I collected some interest for Mr 
ai aig rmott im LS6g. 

LS. Now. what Wits the consideration oft these notes Upon which 
the attachment Was made ? 
O16 A. Oh, a Money consideration. of COUrse—Money—moneyv 
furnished by Mr. MeDermott to Kennedy and Darr 

Q). 19. Plow were the respective amounts of the notes made up 

A. You mean the heures ? 

(). 20. Yes. 

A. What the amount of the notes were? 

cs. Ze. Tees ine What were they derived, the figures ? 

A. TP think it was money furnished at a certain pertod (i dom’ 
think the mot Was paid for some time), and the notes made up 
from that money furnished and interest, too. 

0. y 4 A Pil (| leyV CXPLOSss the correct amount of the ola Hotes and 


; 


4 
Interest ¢ 
A. Certainly 


| 
(J. 25. Tlow far (as far as you know) did the dates of the note: 
correspond a the davs on which they were executed ? 

A. Well, the dates of the notes were corresponding with the di VS 
they WCre executed. | hey Were dated the Sabie {ime they were @Xe- 
cuted. [ don’t believe there could have been any mistake in the 
date. 

(). 24. What was the last transaction between McDermott and 
Kennedy and Durr before the date of the attachment we are speak- 
Ine of now , 

A. The first attachment ”? 

», 25. Yes. 
A. Well, Me Dermott LAVE Kennedy SOe Honey. 
(). 26. Upon anv note, do you remember ? 
A. believe SO), | beleve it Was on a note 
O17 O. 27. pear hote was it? 
A. think 1 It was a five 

(). 2S. Tlow lone did he give 
tachment ? 

A. Before MeDermott’s attachment ? 

(). 29. Yes. 

A. Before the attachment of the creditors ? 
30. Yes. 


han sand doll: ar Lote 


{ 
hin money on threat before the at- 


K- 


a “i i$ » 
Chih: Ra Ge AY 


(). 15. Tlow far back, of your knowledge, did that furnishing of 
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A. Well, it was fully a month 
tors: of course it mile! 
know beeause | drew un t! 

[ drew up the cheek. 
Ls. Si. You don't reeo lect hia) 


4 ryyy . . 
{3 pne exact date. hha, [ do hha 


" ye) 41 re 
(. » Le Do VOU Pel bibes Whial 
T a ’ , 7 . t 
A. No: fi @ant think of it H 


‘ ~ de> I a ® ] | 
(J. Zo. Do vou Know What bre 


. } | ] } 
and he wanted to secure the money he had advaneed, a: 


eould Ma. Me Dermott was) of 


Hirst attachment was satished. 
Fs -)> { a) 2 ot ta x? ‘ *}? 
2 es What. TF anv. arran 

prior attachme ereditors 


Well. Mr MeBermot 


s@ 4 
OS A 

6s) = 
( ) Fe? 
¢- dye). 


flow Wels thrat all’) 
A. it Was ablranh rod between Mh 


} 


] : ee ae 
the other side ania myVSelT: at ie 


I eave notes for 


ned thre notes : 
(J. 36. And were they indorsed 
\ ri*] c iit i } eh ] } = \Tp 
A. Phev were madorsed by SIP. 
) fn whose interest and ut 
those purchases ? 

A. In the interest of Mr. 
(58. Did anv one else ¢& 


— 


* 


ive VO 
. a) . | - 
Or Interrperence 1D the arraneenren 
: 
A. No, sir: 


‘> 4 , . ‘° } 
CQ). oF. Adter the stock of vood 


no One. 
e of the store ? 

A. T did. 

(). 40. For whom’? 
A. Mr. MeDermott. 


IY From whom did vou. ree 
3} 
mgvement and control * 


] 
; 
i 


| j 


recerved a 


A. Noosir: no one attem 
O19) i). bt. What, if anythine 


1 | Kennedy and John Di 


. 
~~ 


pDiover 


+ ‘Dace es j 
Pit hei V4 i) 


dvew up the ¢hiers 


Cnt Was 


1]. Who managed and contro 


A. Had no more to do than any 
7 
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— e : 
before the attachment of the cred1- 


Ceili THOTEe . if IS SOIC tine how, 
‘k. 6oTf Tam not egreatiy mistaken, 
(? accurately 4 
3 


Ss were Upon that note? 


Other pe 
think if Wels ihe (rodcehaux Mate 
ueht on this attachment by Mr. 


attachments were ahead of him, 
near as he 


} “3 i ™ ° | 
tiie re deesy there Was stock CHOULT) 


, . » " :° , ’ ] 
mere to ecure him after thre Other Creditors were pard—after the 


ifterwards made with the 


t bought out their claims 
maneed, by whom t 

MeeDermott and the attorneys on 
ast Vou miehit mnclude myself: 
the amount 
hy any one 
McDermott. 


? 


, 
| 
1, Set 
at a | 


“ 


LOst directions «cid Vou miake 


VMeDermott. and by his direction. 


uo Instructions ér have any mterest 
t 


vere sold by the sheri lf. who took 


] 
‘ 
| 


led it for the next two or three 


‘elve your Instructions about its 


l my instructions from Mr. McDermott. 
(). 43. Any one else interfere with the | 


control or management ? 
pted to; no one did. 
mad Kennedy and Durr, Thomas 


: : 
ir, to do in the store after this 


other clerk there; they were em- 


(). 45. How were they compensated for employment ? 


A. They received a salary. 
(). 46. Do you remember what t 


he salary was? 


Oy ete 


Oe te en el 
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‘\. | believe If Was ONC hundred and fifty dollars ra! month : Olle 
hundred pene: fiity dollars each. 

(J. 7. Tlow long did vou continue in charge of the store for Mr. 
McDermott ? 
A. About three moths | AY eve lt rn) ] ‘hit have been ci day Qi 
LWO Over or less about three months from the twenty-sixth a March 
(>) 4S 


—s 
— 
a 
— 
—_ 
—s 
~_ 
” 


A. [t WilS between the twenty sCcond and twenty-sixth oft June. 


(¥. te), | a cLiTi© \ ¢ ry 

a Thre adhe Vear ¥OS LT 

(2500. Then, what was done with the store and stock of voods? 
Mr kennedy and Mir Durr had it then 

Q. 51. After Itennedy and Durr got it, what position did) you 


OCCUPY ¢ 


Wl 1” ) ae 
A. Well, Mr. INennedy employed me as his book-keeper up ther 


i os 


. nam © 
MOEN “KRECPC] 


; 4 I ; 
S?. Kennedy and Durr etuploved vor 


— 
~- 
Pi 


). oo. VW hat did you do with the proceeds Ol sales ? 
7. ' ; : 
H20) A. I deposited them for Kennedy and Durr. 
(). 4. With whom ? 
ee . . 
A. ¥ ith Mr. Me Dermott. 
Pe aE } : mt ; —_— Zs 
Qo oo. Were those the entire proceeds, or Were ans CX penses paid 
Out 7 
a | ‘ } | - fy t Deer yy 
\ i Pala ecXpenses Out OT Li and i very often had to adraw Upon 
% 7 j }] } 7 
VE AGE Dermott for Nf hses \\ Cll, SOMe Gavs would deposit Lie 
, | Bad oa 2 "ae eee TiS See 
CLIT TT proceeds, and othe GaVs LL Would not-— WOU JUsSt Geposit 
ti aa ne ry ¥* Pi6 i " } ee " Be " | ’? 
What was lett afte Paving hahas and different thing 


— 

() o6. After Paving expenses iy 

A. Yes, sir 

(). o7. And how would those deposits made with Mar. MeDermott 
] 


} ’ 
Med. 1) What account 


—s 


( 
A. 0 the StOTE acCOU 
ly. He Hlow long did Vou keep the books of Vie Dermott . 
A. Atter that ? 


- ; | ; ' 
59. Yes. after the store was turned over to Kennedy and 


A. Well, it was after the first of August—two or three days after 
the first of August vou mieht sav—about the third, [think it was: 


+ : s “< . } | a vais . , a | 
I think it was the third of August. | 
nd until that time how was the account kept by vour- 


(). 60. \ 
| 


~+ 
petit — eget 


ebtedness of the store to 


A. Store account; if T deposited any money with Mr. McDermott 

[ gave the store account credit; and if | drew any money, I charged 
it to the store account. | 

G2] (2. 61. Do you happen to know what arrangement was 

made between Mr. McDermott and Kennedy and Durr at the 
time of the turning of the store over to them in June”? 

A. Well, Kennedy and Durr gave Mr. MeDermott notes for the 
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IK fy inedy a na i “ave iT hot 
j } wy } 
j 4e i . } ‘ 
() 62. Now. then. vou have spoken of notes mad by vourseif and 
. i 
} 2% ‘ oe. 4 . re 4 4 i. 
Praorsed OV Via Mic Dermott ettlements of th pre us attach 
1 + + ‘ . Fs 
men What became i those motes altel ids 
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1 \\ io furnished thie eekeven 
TE 
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\. Mr. MeDermott furnished the mone 
= - } ' ’ ’ ) ; 
(2. Now, you sav that when Mr. McDermott turned over thr 
, t kK any 7 } | ) IL thy }. ‘PICT Pil? } , bit } t 
SLOT Ll? iN { Nmweady aha ALL] INCI eee Be + rid Ae ! {’? Llitii EECILC 
‘ | ky er Ps a's re et pee " 
\ A An {1 Sa\ aly ut Che \ Tile to th ee. ¥ <8 ! 4 Pii { KRILOW OW 
Tt , } 
7 2 ’ . ‘ ¢ 4 Ted 
Ge ~ $ «ont remember tow nat Was 
() ¢5f You don't ryt thy mount y tas? 
¢- yt) , Ou Olt retnempoer the AMoadrts Of aly LC )U 
‘ y } > , . , \ " 7 . | i : = sh 2 ‘ - 
re \ NO, | ae It remember an amounts at al! threat Is Whial Take 
mein doubt about that 
. _— i “e + 
(J. 04 Po you KNON V1 it tie arrangement Wal boat Vee) 
AD t} , ried fq] ayaa WT? Ve] wero te PVTIVO ek eeee cr 29¢° 
het hen bif fem ahd ( \ Licil PUPP ye mA yO Were KOC as — cl PUTTY cl 
COUNT 
a | } y ] " | } y " . . 
\. Now, come to think, i dont think there were any note 
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{ 1, hes 9 } | yrr,iatvy? a ; 
QT GQisbursements and expenaltures 
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GEORGE A. MORRISON ET ALS. VS. JOHN DURR ET ALS Dede) 


A. IT think about the first of Deeensber—it might have been a 
dav or so after—about the first of December, 1S76 

( ’ ) \ li ado vou recol le (*{ Cr\ lone tte rvou Were 71 his employ 
that these netes v: say you took to Mr. MeDermott’s lawver to 
bring suit on in March, 1S79. were made ? 

A I Low LOLLe Lnev were miracle 

(Q). 9. How long after you went into his employ in 1S76 they were 
miade 

A. The tirst notes 

QM. 10. Yes: the notes the suit was brought on by Gunnison and 
Booth, the notes upon which the judements were had in March, 1879 

A. Some were made—one note. that Is, thre Oriyv rail advance lit, 
Mir. McDermott made them. was made before ever I came to him. 

Q. 11. Twas asking vou if you remember anything about the 


3 , ‘ = hy : aie ale ; e ] : =e . | 
makINng ol the notes: how long aiter \ welt there when the 


Otes 


? > 
were made 
A. [ ean't exactly state the tim 
rea " ‘ > y +y - oy os t an T f ; ' ; 
24 ‘J es gag sai\ that l Cihcit iit tf “17 Lfyese Lote Yer 
} ; ol | } + | - ‘ 
riade Thre Llpesre Wels TRIOTTLES rT \\ heh Chis attachment was 
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.. iO leant reeall the dates 
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> af XT an 
brought on mm Mareh, 15a 
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A i A il \ Theil PTLIOUL TT Wei nceluded It) i | 
— rn ¥ } ,” 7 3 
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(17. That five thousand dollars was ineluded im it 
T 
\ im i Ves, SI] 
7 ¢ ] _ <P } ’ 2.5 7 FY " 
() TS. And the five thousand dollars was paid before the making 
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() 1) \\ as it pala for, that note, that five thousand dol- 
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\. Mr. MeDermott gave five thousand dollars: there was a check 
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nedy and Durr, wasnt it” 


ryxy ‘ ’ } F ; ' is : ? ; 
() YO. That was the Godchaux note trat was a note made 


Bik GEORGE A. MORRISON ET ALS. Vs. JOIN DURR ET ALS 
A. IT don’t remember whom it was indorsed by, though f beheve 
twas it: |] wouldn' Say positively. 

) 21. At the time these notes were made here that you gave to 
Mr. MeDerimott’s attorneys in Mareh, S79, and attachment was 
brought, Was there ANY Money patil ly Mr MeDerniott to ICenmedy 
and Durr, or either of them, for those notes or any of them ? 

A. Well, Mr. McDermott advanced them monev several times 

2? Answer the question yes or ho? 


list question Is read lv the reporter. } 
4 fem } z 
Certainly. 
(). 25. Do you know it 
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\. T know it. “r 
iy. Z lL How many of them did he eive the MmOneV TOV, then 
O26 A. | know he gave them money tor one of them 
(). 25. Tlow much money did he give them ? 

A. for the note 

(). 26. For that note? 

‘A. Well, it Was a five thousand dollar note 

ce. Se Was that one of the four notes that Mar. Me Dermott brougiit 
uit on in March, 1879? 

A. | think if Was O11C of them. 

(). 28. You sav you know that he gave hin five thousand dollars 
for that note? pe 

A. That was the amount of the note, five thousand dollars; I 
know he gave a check for it. 

Q. 29. And discounted it? Tle loaned money on the note ? 

A. Loaned money on the note, yes 

(). 30. Do you know how miuele he eave for the note? 

A. IT dont exactly remember just the exact amount; if was very 
nearly five thousand dollars. 

Q. 51. Will you refresh your memory. The first note of six 
thous:nnd dollars, diated March. LS76, do Vou know auvethine about 
that note? 


\ ~ 


A. 1876; IT was not in Mr. McDermott’s ehiploy (hen. 


} : {' , —). 
» dav ol December isi: 


Q). 32. bew pardon : It was the fifteent 
do you know anything about that note ? 
A. 187/67 
O27 (J). 5 Yes. sir: te bote of STX thousand dollars, of the fifteenth 
day of December, 1876. 
A. Yes, sir; I think Mr. McDermott gave Mr. Kennedy some 
honey then. E" 
o+. At the time of the execution of t 
Yes, SIT 
i7 Do Vou recollect how much 4 } 
don't remember the exact amount. | 
Do vou think he gave him money for that note ? 
certainty | think so. 
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Q). 07. And made that loan at the time of the execution oft that 
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the twentieth dav of Mebruary, By 
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i ) "eg ? - . peer er 
3S. Refresh your memory: t 


vou recolloet that note? 
A. Enehteen hundred and 
Q). 39. Yes, sin 
A. In February ? 
(). 40. In February, 1877. 
A. f I lo 


think 
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(). +1. P20 Vou know anvthing about the making of Lhe hote ? 
A. No; PE don’t think T know anything about the makine of it 
bat T have a recollection of the note at the time it was made. 
(). 42. What is vour recollection ? 
A. Ma. MeDermott told me that dre had loaned eight thousand 
dollars to (well, he had loaned some money, very neal eloht thou- 
and dollars, P suppose discount or interest), fo two friends of 
G28 fis, ora frend of his that he knew in the old country, and 
that wa nthe dry Or ds business Hie 
(0. bo. PO Vou thiiiis that WOonev Went on account of {his note, 
Mir. Wartheiner ? 
x, Well | think () That Is thie Wav he Cot the money. 
() 44. ¥ think Ine hhedy and Durr vot that money 7% 
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Th GEORGE A. MORRISON ET ALS. VS. JOHN DURK ET ALS. 


A. Yes; IT think he mentioned It. 


af t. . = y a . *) 
() 56. Are you positive of that * 
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‘4 Well, | don't remember whet mer > cotiected mterest on all 


Phrase notes or not. 
} } ee } a }] 3 ~ . . — ey ae > ‘ es d \ Ya ’ 
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7 i 
Cire Y POUR MOMS 
} ) | 1 ] ‘ J . }} ? ? f > ¢ 
AJ. te) ph7O]LL t VOU KRTO-V VOU TeVeLr COLIectl a cent OF nterest on 
} 1 — ) 
those notes 1n the vear ia ea 
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} . ‘3 
cllidi tlisat | COLiEcted Miterest Pro?) bier 
- 1} He | ‘ 
Ly. ihe. Did you collect 1t on ali the notes 
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A. | think = $ that 


oo | 
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lected the imterest 
(). 71. Then, after 1876, vou never collected any interest at. all 
from Kennedy and Durr? ) 
\. I don’t think [collected any interest except. during the. first 
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, Me y, white IT was in the insur- 
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ance office, of which Mr. McDermott was president. 
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4 
\. TP feel positive of it. 
() 57. Did you collect interest for Mr. MeDermott on) his loan 
A. Yi . MF: tTacat 1s, (1) lis creneral lowlis anid eld. 
(58. Did you ever collect any interest on these notes from Wen- 
nedy & Durr? 
‘A. Not i) those Vears, | did hot | 
(9.59. Did you ever colleet a dollar of interest on those notes ? 
A. T have eollected tnterest from them. 
Q). 60. Did vou ever collect interest on all those notes ” 


GEORGE A. MORRISON ET ALS. VS. 
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). 72. Did you ever receive any in 
from Kennedy and Durr, 0 
trom that on to 1ST” 
A. IT don’t remember. 
(). +a... A nie vou think, now, vou did 
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hey 

’ 79. Did vou go f here to see a “63 creditors ? 

A. No; ] had nothin: i” tO do with the creditors; [went to 
Naphitaly 

(). SO. That is all vou saw ” 


x Yes. SIP. 
(). SI. Did 
matter ? 


homas EH. Kennedy mitereste 


A. Well, T suppose he was intrusted to, ike all bankruy 
to get his dis hare Or something itke that 

us. G4 Then this settlement was for his benetit 

A. No; it was for Mr. MeDermott to secure himself, 

(055. Was it not to secure Mr. Kennedy, if anythin: 


made dow thie re? 

sure of tht 
e| positive of that. 

(). So. Did he 


S4. You are 
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attachment ? 


A. No: 
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\\ fheit Was done WIth 


(). S7. 
I «lon't remember. 

(J. SO. Do you kHOW anything about the © 
ment, how that was settled ? 


A. No 


hartes De Youn 
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240) GEORGE A. MORRISON ET ALS. VS. JOHN DURR ET ALS. 


. ’ % ¥ > 4 ee 
(). SY Do you know anvihine about the So. be Bretton attach. 
ent, how that was settled ” 


0 settlement then: 

A. J didn’t pay much attention to who the creditors were: all 

that IT know was that Mr. Naphtaly had the thine 11) brevnicl. 

QO) 91. Then vou know very little about that settlement matter’ 
A. Well, | know Mr. MeDermott , 

creditors from Mr. Naplitaly : le was 


} } Bs j } 
ureliased thie Cladihis of thre 


monttornev at that time 


Os) y 2 ae ’ , ; } — — i ee oe 

() OY You don’t know whether he bought the J. Nennedyv claim 
‘ | } $ Bp 9 “| +} 7 hye 1 _ 174 > *) 

ii cf dont KNOW whether that Was th tt or hot 

CP. eed You don’t KTPO*" Whethes the i 7¢ Young Clhallhi Wat llth 1t O} 

eae ate vou ? 
. ‘ Y ' } 
é\ NO: i ado hot 


63-44 Q). 94. You don’t know whether the Le Breton clatm was 


A. You might ask me aif IT know a certain merchant down 
town ; of course I couldm’t mention every name: | know that Joe 
Naphtaly had the matter in hand, and he was the one that made 
settlement 

Q).95. And vou went in charge of the store’ 
A. Yes, sir: I took the store. 


’ = 75 : 228 es 

(). 96. What did you do with the money while vou were there 
a . | . ) 
with Mr. McDermott ‘ 
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A. 2 perid Necessaly CXPenses ane Nenh Gave yilraa tne Pane y i 


} ° y ’ ’ . . 
brought it down to the office and deposited it. 


{ 
(). Oi. You would pay the clerk hire and spied] hills at the store’ 
AA. Yes: small mnatters of imeidental CX PCTse threat happened ce 
come along. 
Q. 9s. And then you would take the balance down to Mr. Me 
Dermott ? 
A. Yes 
Q. 99. You continued that up to the twenty-third day of June’ 
A. Thereabouts. | | | 
Q). 100. On the twenty-third day of 
received any of the Money back he had 
was turned over to Kennedy and Durr? 
A. Well, that IT couldn't say until IT look at the books: I 
630 know there was money deposited, and there was a good many 
vQods hought, a vreat mMahy woods, and Mr. Mi Dermott madd 
the bills. 
(). 101. And you don’t know whether he had received any money 
or not from the store on lis account ? | | 
A. You mean in settlement of his account ? 
. i0z. Yes. S1r. 
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(). 105. You don’t know whether it was ahead or fell short Up to 
the twenty-third of June; can you state? 
A. I believe the account Was short. 
(). 104. You believe that, from the twenty-sixth day of Mareh up 
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(). 20. What made you seek imformation from hini—from Mr 
Kennedy —about him’ 

Go A. Well. | have done so with other men he lad in lis em- 

ployment, | inquired us to wWhpysit their character Was. and 

what style of men during the time he had them employed, and 

knowing that Mr. Danaher was employed by Mr. Kennedy and dis 

him on hearing. this report. 1 wanted to verifv it by Mr. 

| : ifas to whether it was 


found it was true I 


charee 


| 
Kennedy's statement, and have it from limes 
| sc, the monmient 
dnt have the man. 
() 21. Who bought the goods for the store or gave instructions for 
the purchase of goods for the store during the time you were In 


] ice > 
CHnaree |! 


y 1 ] ' } } } 1 % ® . . F 5? + 2 
A. \\ Cll, We fad ciifferent men. Keach head OL 2 department pur 

- } ‘ . . 4 } ] 4 : ’ ’ wid 
Chased for his department. Efe would make out a list ‘of what he 


} 4 } - - ea z= . } : ? 
Wanted, and come tome and explain | “ania i would find out whether 
° ? } } } } ] ae a 
It Wes necessary to have them, aha ail tliat. cllidt would have apeae 

‘ od } 1 7 Rats q } aE > | 
vo down. Sometimes | would refer him to Mr French. J didn’t 
= \ , ~ uP ¢ -t | r | . oe + | (7, , } ‘ ‘ v «> ery : by + - lay] ? 
KNOW exXacltiv how the office Dusihess Was running, but we didnt 


—— pele 


want to purchase too heavy, so that not to buy too heavy to counter- 
balanee what we were selling. IT would often refer him to Mr 
French. 

®. 22 tha M 


tle Vou were 1 


; es ee i res } j as a a +1, 
Pr. Leckle ever OUV ahHhyVv Goods atl aulctlon QUPTNA the 
] ) 

i 


ere 


Yes: it is (" - a, ss vo 
‘\. es: it isthe best of my opinion he. did. I cant be 
oe) . . } ‘ 1 : A ] . , 
UeJed Posttive of that exactiv, but |] remember markine the YOOUS 
es Nal : 
those were the COOUS that came the back wav. and Tam 
eae . ee: PE ma, real 1°] fp: 
aimost certain there Was Grreenbaumi's headmngs on the bills Ol 1t)- 
VORCES. 
(). 25. Let us see a moment. How soon after you left did Mr. 


Lo ckie 2o to New York ? 
A. Tle went to New York betore | lett the house. 
| Before vou left ? 


i 4) te ry. } ; ? } P } me } (* Cw 
() 25. Then how eould he have bouelit Lhe Moods TWO) Grreech 


OAuUIMN Ss_ 


A. These goods, if Tam right m that, P can’t be positive, sir, if | 
sin right. | wouldi’t say positively, exactly, as to that, but it strikes 
me in marking those goods that Greenbaum’s hame was on the bill 
[ can’t say exactly 

(). 26. You sav he went to New York before you left the house ? 

. 228, Bt... 

(). 27. How long after you went into the house did he go to New 


‘ 


fore T left. as nenr as [ ean 


(J. Zo. You spoke oft woods COoTmMInNe it) by the back Way During 
the time vou were managing the house, did you have many goods 
In by the back way ? 

\. The bulk of the goods that were purchased came in that way 


-) has @ 
Q. 29. Why: 


pe (>= 
I2—SS | 


MORRISON 


(ih 
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(i 1cO] 


front 


them im 


reocCive 


10 
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V\ A> 
LOUPS. 


11 
business 


Because 


A. 


(vy 
-_- 


CYC C4 


— 
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‘oods. aya ci 


Le 
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Pee Q] Ve 


1S 


] 
(it 


self 


Mands—mv 


Lraore 


yy 
«* 


find 


ments and 


4 
uly 


1 pT 


QO] 


he two 
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iy that woul 
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still would s 
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Q. 40. Do you remember any particular lines in’ which the 


stock was longer than in others ? 
A. No, not particularly ; we had a very large stock of corsets. 
(Q). 41. Was that an expensive one, or laree in bulk ? 


\. Well, large in bulk, sir: we had a great many that we used to 
scl] for two bits and four bits a pair, and different prices. I would 


a" 


consider the stock la ger, IM proportion, of corsets, to any other stock 
7 ‘ a . : 1 ° , , ’? ] pane, ‘ 
in the house Although, 1 lf were to run thi house, and had Means, 


V to do Al) active Dbustlness 


f would have just as man 
(). 42. Was the house doing an active business in corsets ? 
\. Yes, sir; quite an active business. 
(Q). 45. In gentlemen’s furnishing goods or in curtains, what would 


y 4 } ’ 
VOU SAV OT the stor Ky 4 

4 . gee | - ; aoa <n ee css ’ . , } } 

A. Well didn't hot1ee anythine particular apart those Gepart 
nents more than anv other—more than the stock we were | 1] 
ments More tCHhahl anv other— More than the stock We Were Lhalbreailhe 

| aie ye "7, (penicey< vaary m4 : 
lth COUT LOT 1} act, i Would Sav that elther one of them was not 
S YOoOd a What we have ln our store 
} i = ’ » r i) rs» “A 

(). 44. In what store are you now 

\ | Ls yey { es , la? ’ 

\ oF yy (Otorren s the Arcade 


G4 Cross-examination of P.M. Deranty by Mr. Bryant 


(9. 1. Then vou have asked Mr. Kennedy about the eharacter of 


the men threat applied for employment ¢ 

A. Yes, sir: very often. 

J ae And you did occasionally ask him to help you with adver 
tisements 2 

i '¥ S| 

() Did Mr. Kennedy receive any pay for that? 

4 No Sar. he merely lid if for me , 9 friend 

Ems: 2 , poo a i iy Att J i Ease Gn e IPICHA. 

Q). 4. Did he object to rendering any of this service whenever you 
asked tim ” 

A. No, sir; I didn’t ask him v 


+ 


- 1” as ® - 4) ee eee | | 
(9) 5. With his knowledar ot the stoek and the business. as it was 


before, whenevel vou would ask him any (Question avout it. he would 
. ‘ 5 


¥ il 


— 


j ‘’ wis j r ur . r . al . T , c > 

itt asked Very jew: Wie li Was there 
; Se 

asked Verv L1ttie 


* 


() t) {Jo Vou Know Who wrote the advertisements that appeared 


— 


Q. 7. Don't vou know they were Mr. Kennedy’s peculiar style of 


QeabVerulisemehts | 

\ | } 7 isl. oe 4 a [ ‘ . iV j + | ty pert te ' } . 

A. £4 GOnt Kno Dut received the frst two advertisements Wn 
} " 4 . . ‘ } ‘ } . —— a ‘4 } ne - YT Py . ) 
laroe CLV lop s, and a letter inclosed, with Mir. MceDermott’s name 

slgnead to it. 

ea 4 Shee ae 1, '* ad ; | Y . «, ‘we 1? } ) : ‘ art ° 
ede QS. Vid vou ever Have any intimation from anybody 


} , a dng + ‘ 
hose advertisements 
A. No, sir: I did not. [ never had a talk with anybody on them. 
f ’] Pa ae eae nee } “? ee : eeu 
(9) 9 When Mir Kennedy would write the advertisements. woul 
. es 


, 1 } 7 . , . , 
he vo (rotund the store to mquire what there was mm orde] LQ) ihe 


; 
i 
} 
; 
i 


Siotdheamndiaienoatiie dean sae 


rag ye GEORGE A. MORRISON ET ALS. VS. JOHN DUR 


\ ()! ho. he never done that: abiv tlie threat [ ever asked him | 


So . r " - } " ; — | ’ ‘ 2 ne 4 Y i 
believe 1 Was only on the two oeensions: tht Was at hisown house 


[ went out—he spoke of that—I went out im the evening, but he 
never had anythine to do in the store in that Way ‘lt all. 

Q). 10. To your knowledge ” 

A. No, sir: not to my knowlede 


) 11. Do vou know about his helping the men down town. at 


‘A NO ae 


QM. 12. With his superior knowledge ? 


q ‘ 
1. N 
La? al 
( ) }* 1 { wold ] 4 Pe ITs 1 t}) } if |) hyevc] ’ 
¢- ts: it would have been an assistanee to then VW he had done so, 
Woutidh t it. vom his know tle (Ie Of Eire busine Ss 
\ ] ur a a 6? ‘ 4 ! . 7 . ] j " 4 | sy , 73} 13 
A. | WouUuTda Imarine so il the men vere lek ihe ti Chiat protiit. ruil 
| } re es ry if +} +> — , \1} 1 ] ,er of + | $9) 4. 
vould imaeine all the Men who were purchasing at the the were 
> » | } . 
Ee > 
luliv competent to do so 
} 1 \ } : +] . i’ » aad / 
(J. i Al ({ VO Say t i ¢ {lid 1 ] \\ 1} ¢ Cess |] \ hor di 
- 4 i " x 
Ho .. T do, certatntiv. aceordine te inv opinion of the men who 
s | >\,v¥ J ] a 14 > | - Y } ’ } } ‘ 
\\ OUVIhe CCULLSE VWOUTGN t nave tp men OUVILi ti» 
i Pre + | ee thy, a >> ; a } ¢ 
Lidid?) t Lill} P}O]y) COTM P evel | Lt) (40? i 
. ae 11") { ; a ok aes 
iy. 2d. Who first spoke to vou about voing into thre Pavilion 
g™ i 
{ 1") i . 4 ’ i ? . 4] im ae 4 
\ he first mtimatton fever had of gone mto thre aVillO) 
? 1 f) ' oft . tt | r¢yt ? ) | } tf . 
Was © Liit Ci y aiternor lh Ghat dl og Bo cls? 4 | oO Ved il fCULtLe ] 
i y= 5 A tad } } F } . > 
from Mr. MeDermott i never received any not Pyro Hneetiuneg 
bs 2? 2 . | 
bhdd)) rt didnt Know the mian. on] to hiear teli of Win i went to 
1) s | } , ee ? 
Llic ft ele flotel and mde an eneavement that evenlme With bil 
[ } ‘ t tA 7 ' ®D . ] i }y¢ } ,y ¢ " 
CVer hack a talk O} Hhivilaihs el I} brbN hOOCT MoOut 1 
{ ) 1({? Y ee 1} *» 
Ly. 10. None at all’ 
4 Aly 4 |] i 
A. INOnNne at ali, SIF. 
r 1” Did h i _= iat” re Ix ' a ph ce see 
Kd. 4 Na he ted you not to let Mr. WKennedy come around there 
. gre a : _ ? Poe } 
A. Well. don't remem be) CNGUctutl Ll «| 


Interrupting. 
Didn't McDermott wan 


J 
{ 
{ 


) 
.* 
, ; 
A. I don’t know, re: Hy, as anvthine came Uy) like that at the tin 


os 
~ 
te. 
- 
~ _ 
— 
Aon 
} 
} 
Ae 
~ 
— 
ma 
—— 
—) 
—"* 


‘ 


. : an ° ' 7 ; 
A. Oh, ves; ves, sir; when [asked Mr. McDermott for to 
Mir. Kennedy he said le didn’t want |i 


Cire tone 
mer he ese = , 1] 

bh APOURE There at ail ete 
ae hot | " hi: ase’ . “4 Ss ee ran «3 | 4 Ix | a { } ty f ‘ey +} i 
Seb hkObL tO Tha Ve peeer bave aireaadyv tost too much nhoneyv ob thy 
lhleil.. 


> \ ran? }* - } . ’ ? > 
i. Zu. Phagat he didn’t Willit film arounad the store *” 
(40) A. ete did t say that: if he hieicl said that. would hyve 
2 , rl — . j : 
ordered ham OUL ANV time he cHme 1). 


i 
is But he didn’t tell yo 
A. No, sir 

f “Sh T ; ll } Fs ) . ° 

(). 22. ile never told vou not to allow him to vo with the men to 
the auetions 


not to lot lim COnLe around. 


_— 
— 


A. Not tomy knowledge; never had occasion to. 
Redirect examination of P.M. Dretanry by Mr Prinarure 


4 


‘ em 5 E : } : ¥ ° . 
Q. 1. Did you ever employ Mr. Kennedy to go to auctions ? 


yo 


yo 


vo oat SES a it ot 
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\. No sir, never 

CJ. 2. Dic vou ever eect authority or mnstructions from Mr MceDer 
mott to ask dis assistanee in advertising. and: the little matters vor 
spoke ot”? 

A NO ee L click threat entirely Ol TV OWN? responsibility and 
merely hid] threat becruse | felt | Wiel het thoroughly posted, and 


OF ete , 
Wertheime 


Angust 21. 


. . v@f 
Hector lor colplaiianh 
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iJ. 2. FLOV lo vou tix that date 
1) 7 + | ? ? t : } eo: 
OV Cie Otte. CHU VIVE Th the settiehelt 
r*> ’ t eS | 4 } ) 
‘J > : yey BERG? eleran! Tiree Chile 
1> } \ 7 ’ ; 
\ Bias cfte3] ear fry, rliyve-le } Ti) of 5] 1 1} 
( } | or } yf 1} | i t i j } OPEL | b>) 
Rd Picl V VO +, od Se 1t 4 \ i) VN « { Tega iti ida ()] idee 
turityv of t] | : 1: ore 
ia tt \ CFE Gay Croc ar UN at i { Srreti rt) VOU i (} SA LLbtea t>\ 


\ : } nee ne ; ‘ | es we H — : Fat oe / ae 
iX phe note viven by Itennedy and Purr was dated kebruary 
ror] ae | Ly | | } :} maa . 
CLOT. Qblet Teac Pra Vell ( LTpoQd) Clebbiahlat, allt eV LAVe AS 
+4 4e) : e % } - 
(452 ecurityv the Godehaux note 
_ yy _ i y, 
(J. ) \\ ieul Wels fae PhyecOur Vit (>! Libel LiGote 
‘ , ‘ is “ } } 1 ‘ 
A sIXLV days Prapty) Rebrugry CLorite) Fe : 
ai oy WE.) 4 , ly rent wt By. 
() . flow much did MeDermott give upon the security of it 
i « 
pe ’ } ae. 1 t,o Pe 1] | | 
\ bean i { 1 uusalid 1} bh eneee tre Littl on \ LO Ta Lic boot Lilt 
} ! 1} } } 

4 sa , ‘ - } x " 
terest ot whieh Vel fiitv dollars, Which Inade five thousand dol 
levy 
cil 

— . ’ ’ 
QO) 7. What do vou ascertain to have been gencrally the result. of 
} a , a ‘ } : . } 1Oor% 
the store accouht Trohi the tihie oF tit Lo¢e to the 


lh, ‘ ‘1 } } ’ y? | t * ? ms *% " \ Day 
Wileh Vout uirhed over the store to Ne MNeAY 


DUsdless ot foe store—tihe store 


hued 

Serene po ek | ae 

biatisehed (KOLA: 
ais ere Seer Sees ee ee fy 

“Pe Nib nAbOoOn Whether vou had rVre- 
oe " 4 “Tt Pas '% ss 

and fdurr atter you 


1 1876: what, if a 


Cit dae - 


i 
Poti Nohnedy 
eniplovment ot VIeDerniott 
brace to Vou durine threat thie for rnterest ? 


A. Well: Tsaid this morning, | was not positive, but T thought 
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That T couldn't say 
(). ry: Do vou know Whether he Walss 11) and Out, anid lookine “it 
the store to see what it was worth to see what the goods Were 
worth ? 
A. I don't really know f couldn't Say as to that. 
). 16. Do you know whether he had any invoices made ? 
A. IT think he did, but I-am not positive on that. [ am not 
positive on threat question . 


{}4).) 


“= Q. 17. Do you know anything about any arrangement that hie 
ade with Mr. Kennedy, or with Kennedy and Durr, at the time he 
bought tlie store do you recollect any title that wie hysacd he it ? 
A. No, sir; I do not 
? (). 1S Do you | Loe cl] Vthing about Nir. Kennedy Interesting 
himself in this settlement with the creditors ” 


, 


i 
\ ; | ) i , ‘)} j 611 + | rig — } , + | T *» ’ . vw 
A. Well. only ust as | said this morning. that Mr. Kennedy was 


(). 19. Tle wanted the settlement made, did he ’ 

A. Well, Pdidn't hear him say anvthine bout that 

(). 20. You ester know whether he wanted it done or not 
A. No; T didn't hear him Say a word about It. 
(). 21. One way or the other 

A. One Way or the other. 

() 22. Did Mr. McDermott interest himself p: 


. é particulariv mit; do 
you know whether he went around to sec NN eredito) 
A. know he Was Out a PTCAT deal. and s ic he We POUND to aif 
— tend to this Kennedy and Durr matter. 
(). 25. But it was done, generally, through Mr. Naphtaly, all that 
business ? 
O16 A. Principally in regard to the matte 


(). 24. Was it not also with Mr. Na obras in vetting up the 
claims ? 
A. Was Mr. McDermott with Mr. Naphtaly ’? 


i). 25. Did Mr. MeDermott VO around and yet up the claims, or 
did Mr Nap htaly, the a 5 
A. IT think Mr. Naphtaly att sine Se to that 
(). 26. Hew: is dol ne it > Mr Dermott? 
A. No: he was doing it Poe hie side, hus creditors, his chent, I 
should say 
(). 27. Mr. McDermott made a proposition to him, and he went 
around to vel the creditors to assien | 
A. Yes, sir; [ believe so. 
—_ A). 28. Do Vou recollect when they brought thre paper, the agree-: 
ment, to assign the clatms to Mr. McDermott ? 
A. No, I do not 
®. 29. Don't Vou recollect the date of the Paper ; dont Vou reco! 
lect It Was vee March 24th, the same 
A. I could state positive ly. 
). D0. You don't know what date? 
A. No, I don’t know what date. 
». 31. You don’t know how long it took them to e@ 
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GEORGE A. MORRISON ET ALS. VS. JOHN DURR ET ALS. 257 
Deposition of Ie AT. Freneh. 
Examination-in-chief of If. Mo Frexneu : 


669 Recalled by Mr. PRingin : 


Q. 1. Who sueceeded Charles Werthener in the management of 
the “Pavilion” store, Mar French ? 

A. | don’t know: 

(). 2. In the Maihavemennt of the finanetal part of it? 
A. I don't know anvthine about it. 
Q. 5. Who succeeded Mr. Wertheimer, a book-keeper of Mar. Me- 
Dermott? | 

A. IT did. 
(). 4. When did vou take employment with lim * 
A. About the tirst of August, IS7S, 1 think it was,or 1879. T am 
not certain. Tt must have been ISTI—1S7T9: ves. 

Q)o0. From that trmeuntil when did you continue with him? 

A. Until theefirst of September, ISS]. 

Cd. 6, You had sole charge of his books during that time? 

A. I did. 

Q). 7. Who was doing the business of the store of Kennedy and 
Company * 

A. At what time? 

QS. When vou first went to Mr. McDermott from August, 1879? 
A. Let me understand what vou mean by the question, by “ Who 


ES, 


, 


, 


was dome the business 
Q. 9. Who was doing the business of the store of Kennedy and 
Company from August, S79; who was im charge of the store of 
Kennedy and Durr, as far as vou know ? 
O70 A. They were Mr. Kennedy and Mr. Durr. 
(). 10. What was done generally with the receipts of the 
store ? 

A. A young man brought them down to the office every morning. 

(). 11. Were those all the receipts, or were the current expenses 
eenerally paid ? 

A. The current eXpelses were deducted from them, and ahv OVCr- 
plus was brought down. 

(). 12. Then what was the course of business between Mr. MeDer- 
mott and Kennedy and Durr from that trme onwards ? 

A. This store was run by Kennedy and Durr. Shall IT give you 
the position of the afhur as T found it when [ went there? 

i ia. Vee. 

A. I found on his books there was an account with the store which 
| found to be the “ Pavilion,” run by Kennedy and Durr, on Mar- 
ket street. This account had been a running one several months in 
that wav. The business was condueted by them entirely under 
their own management. The receipts of the business, deducting 
sinply their running expenses, were brought to Mar. MeDermott. 
All bills, when they became due, were paid by him, Mr. MeDer- 
mott—that is, bills for goods and purchases; and the account ran 
along in that way for nearly a year after L was with him. 

DISS 
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G7 | () 14. For the four or five months preceding July thir 
teenth, ISSO, how did the advances that Mr. McDermott made 

payment of such bills compare with the receipts from the store ’ 

A. The advances were very much greater. 

(). lo. State eenerally how the amount stood. 


Mr. Bryant. That is objected to, as not the best evidence 


A. Well, as near as I can judge—— 

Mr. Princur. T will change the form of that. The question 1s 
withdrawn. 

16. State how much was received from the store, and how 
much was advanced in payment of the bills which you have 


rt 


poken (4) 

A. During those four months ? 

\) Li. eS. | | | 
A. The receipts from the store were about thirty-two thousand 


dollars; his advances were about fifty-six thousand dollars. 
(). 18. To whom, chiefly, were those advances made ? 


pouses; principally TH. P.Clat- 
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fin & bh. OC. Jatiry. 
Q. 19. How much was paid to Clafflin & Co., and in what pay- 
micnts 
A. As nearas I can recollect, from about January to the 
G72 middle of April, in payments of about, say, three thousand 
dollars Gn that neighborhood). There was paid to Claflin 
something over nineteen thousand dollars, in six or seven pray - 
ments; something of that kind. To Jatfrav & Co. (his aecount 
was rather of a later date) and to that house there was paid some- 
thine about thirteen thousand dollars. 
(). 20. How late were any payments made to Jaffray ° 
A. To June. 
(). 22. Was there, in the weeks immediately preceding the attach- 
nts, anv decrease in the advances made, or difference in the man- 
ner of conducting the advances from McDermott to Kennedy & 


oe 
ec) 4 


, 


noted none at the time: I don’t recollect of anv. 


(). 25. Who furnished the amount for which the attachments was 
made in July, 1880? 
A. I did; I made it up from the books and handed it to Mr. 
McDermott. 
(). 24. Was it the correct amount as exhibited by the books ? 
A. It was. | 
(). 25. For what purpose were 
amount was made up made ? 
A. In payment for the purchases for the Pavilion. 
(). 26. Was any greater amount stated by you than was actually 
so advanced ? is | 
O70 A. No, sir. 
Q. 27. Do you remember the purchase of the goods by 
MeDermott, in August, 1880” 


he advaneements ot which that 
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A. [ do 

(Q). 28. Who took charge of this store after the purchase was made, 
or of the financial part of the store? 

A. [ did. 

(). 29. On whose account ? 

A. Mar. MeDermott’s 

‘< 30. What, then, became of Kennedy & Dur 

. They had nothing to do with the business, and they had noth- 

Ing to do with me. 
) Ol. Did you ever see them, or either of them, im the store 
A. They would come in occasionally. 

Q). 52. Did they have any control or interferenee with the busi- 
ness, or anything to do with it” 

A. None whatever 

().98. Do you know of any interference or agency at all in the 
business afterwards had by Kennedy & Durr”? | 

A. None whatever: the business was solely under my control, 
acting tor Mr. McDermott : 

(). 54. How soon after vou began the business of the store, im 
August, ISSO, did you have to make purchases LO replenish stock ? 

A. Within a very few days | 

G74 QJ. 550. Who, if any one, was sent to New York to make 


~} 


purchases 
A. Mr. W.S. Leekie 
i. yl). llow SOOT} after you took charge did \Ir Li eke 20 LO Vew 


A. | don't recollect the precise date, but’ I judge about four or five 
weeks; [am not certain positively, however 

Q). 57. Betore he went, did he make any purchases at auction In 
San francisco on account of the store ’? | 
recolleet of any such. [T will state further, IT don’t 


Q.58. Did Mr. Kennedy make any purchases, or assist In any 
purchases, to vour knowledge, for the store, at auction in that fall ? 


(). ee). During the time you were In charge of the store, did Mr. 
[Tanley have any employment in it ” 
A. Tle did. 
(). 40. Before or after the death of Mr. ixennedy 
A. After. 
? tI. Nothing before the death ot Mr. Kennedy 
A. I presume vou reter to Mr. John Hantly ? 
) 


12. Yes 


Mr. Bryant: Both of the Hanleys—the little one and the other 


Ps 


») 


Mr. PRINGLE: Yes. 

A. IT had three men by the name of Hanly in my employ while I 
was there. It Is necessary to identify the man. 

O77. (). 45. [speak now of John Hanley. 


ERE PTs grr er ee eee ere erers 


aes 
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A ie was first employed in) the store about, [ think, the 

ildle of July, last vear 

“Q. bf. Was thar before or atter the death of Mr. Kennedy z 

A. It was after. | 

(). 15. Was there any other Hanlevs In the emploviment of the 
store 1D npr, Split: wag ot i 

A. Yes [ remember rightly. [ had aman named Hanley in 
Beg hosiery department when I first opened the store, who 
continued there for some time. 

(). 16. Did he ever buy anv woods at auction for Vou 4 
A. Well, I don’t think he ever bought at auction; he boug 
eoods regular. T don’t think he bought at auction. He may have 


hit 


(Q). 47. After vou took charge of the store, how did) you get in 
your large invoice of woods ”? 

\. Through the rear door 

(). 48. Why so’? 

A. For convenience; because it Was the proper place to get 
them in. 

(). 40). During Vour supe! rintendence of this store, What was Its 
run of business in the line of corsets ? 
A. We did a very large business 

Q. 50. THlow did it compare in that respect with other dry 

676 goods stores with which vou were acquainted ? 

A. T cant answer that question from knowledge; simply 
from what I am told as to the extent of business in other stores— 
What TP have been told—never having, had any experience in any 
other store. 

Ol. By Mr. Bryant: Do you know 
A. IT say I can’t answer from my own 


fvour own knowledge ” 


( 
} nwurlada@a 
KNOW LeCG&e, 


Mr. Bryant: T object to that. of course 


Q. 52. By Mr. Prixnaure: What vou know of yourown knowledge? 
A. We did a very large business for a dry goods store. We did 


What | consider a very unusually large business. 
ae , | 
Q. 93. Whose money, as far as you are aware, had built up the 
stock of goods which was in the store in July, [SSO ? 


A. Certainly that of Mr. McDermott. 


Cross-examination of ff. M. Frenon by Mr. Bryant: 


(). lL. You went into the employ of Nr. MeDermott in August, 
LSSO ? 


A. August, 1879. 
Q.2. 8 meron hundred and seventy-eieht, | mean ? 
A. 1879: I said at first “TS7S8.” but T corrected that: 1879. 
Oi (). 5. In the first three months after vou went there, did 


# 
mt came down fron, the 


{ 
you observe the amount of cash t] 


store in the fall of 1879, from August on ? 


A. Did I observe ? 
The amouni of the eash ? 
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A. Phe money passed through my hands whenever it came, as a 


ecneral thing. | 
Q.5. Was it a losing business to Mr. McDermott, or a paying 
buUSINESS i 


A. That question does not apply. 


(6. Twill change my question. For the four first months after 
YOU Were bhook-keepr 1’ for \r. MeDernott. Was thre about of the 


- See oe ] a Ng Sa ae -_s en ee oS 
cash recerved from the store in excess of the advance * 


A. I think not. 
(). 7. You think that the @dvances—— 
A. | Interrupting. | T think the advances were in excess of the re- 
CeIpts. 

iy. Oo. Do Vou recollect during the winter of IS7T9 and LSs0 Whether 
the advances were mn excess of the receipts ?. 

A. To the best of my recollection the account was continually a 
CTOWINYG one from the time [ went ther Up to the time of the at- 


tachment. 


Q). 9. Did Mr. McDermott ever examine the accounts of Kennedy 

and Durr during the time you were his book-keeper there, before 
July 15, 1Sso ? 

67S A. Phe accounts of Kennedy and Durr vou mean on lis 


OWT} hooks. 
O). 10. On the books of Kennedy and Durr? 
A. That 1 couldn’t answer 
Id. Did you do it for him 
did 


, ‘}’ 
~) Tie] oe ee , Be nota! 66, BES. eee: Oe eae. A , 
pA ric Vou evel eXathihe the DLiis PREV ADIC to see Wheblhel 


a 
le Ve 


a al One 
. os ° 
Pewee 
omens 


¢ 
they were solvent or not ? 
\. PT never did 
’ 3. Did Mr. MeDermott ever direct Vou to do so? 
A. Never. 
Q)..14. Did vou know whether the firm of Kennedy & Durr was 
solvent or Insolvent from August first, ISTO, to July thirteenth, 1SS0 ? 
A. T had no knowledee of therm condition. 


Q). 15. Did vou have any conversation with Sir. MeDermott about 
this increasing account before July 15, ISSO—I mean the mereasing 


indebtedness of Kennedy and Durr ? 

A. Oh, naturally, we must have talked over the account. 

(). 16. Did he make any observations about the store—whether it 
was paving him, or whether it was not paving him, TP mean? + 

A. To may have a different understanding of what Is meant by 
“paying him” from what you mean. 

(vo 17. Did he ever make any remarks to vou about the mereasine 
indebtedness of Kennedy and Durr? You can answer that ves or 
Ho. 

A. Yes, sir: T think he did. 

(). 1S. What did he sav ? 
O79 A. Of course, this account was running there; he had got- 
ten Into this business 

(). 19. Exeuse me, vou can just give the conversation. 


A. | can’t do that. 
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(). 20. You can give what the conversation was”? 
‘A. No, SIV. 
Q). 21. Can vou give the substance of any conversation about it? 
A. Well, that was what Iwas proposing to do. 
(). 22. Give me the substance of the conversation, What was said 
n, and what was said by you 
A. T can’t do that. 
J 23. You ean't CLVe the substance of the conversation ? 
A. I can give you what was done, the substance of the conversa 
tion; but as to the words, anything of@hat kind, T can’t do so. 

(). 24. Tam asking vou simply for the substance of the conversa 
LIONS. 

A. Nothing more than he had gotten in this business, and he was 
wavs swearmg at himself 
thought that—he felt that 


Himself out of if. that Wiis 


or ever getting Into it; and being im, he 


reo must carry it along and trv to work 


(). Ze Did he CXPLress dissatisfaction about ther INcreasine N- 
‘“«debtedness to hin: | 
A. He felt very uneasy about it 
(). 26. Did he express dissatisfaction, any dissatisfaction 


Sas ae ; A , 
DOU Whatever, to you about their contimmually mcreasing mdebt- 


J. Zé Phen [ will ask anothet guestion 


“Wes ? s oe , ‘7 
sls ever sav at any 
> 1 47 } ss = 

time before July 15. 1SS0. that he would not ad 


Val e them adhiyv Hiore 
money, your presence or hearing ? 
A. No, sir: he did not. 
iv. Z2O You received - the eash that came that came from the 
} ] 


SLOYre while Vou were the = yous 


i 
\ sor i .. . - 
fi. I night possi )] se »peeh out sometimes, ania | | Was oul he 
— aa nt . 
would take it in. That Sith re Was about it ( setae ecouldiit 
Se ee - } — i ae ice i thse 
cLi\W AVS Pye iil the office. [ Was NOt arWaVS THePe) as a General al } bit? 


| Was 1 the office, anid whi enever the money came ei I took it 11): 
if | Was hot there he did. 

(). 29. After vou took « haree of the store, what was done with the 
receipts datlyv—I mean in August, 1SS0 ” 

A. In Ps ISSO, [ sent them down to the office. 


. SU. ee 
a 
A. I ALLY. 
() ) eit at t | } 1. ] 1] : 
2. of. PIG Vou pay the clerk hire and small ruUbANe expenses al 
| 
Live STON’ 


A. 2 
OS] O32... ae the financial part was run after August, 1SS80, 
just the same as before July 15, LSS0, in that ins sg 

A. It was; yes, sir. . 

>. After August, ISSO, did you ever have any conversation 
1 Mr. onsen Thomas H. Kennedy, I mean? — 
Certainly. 

d+. Did he ever ] prepare any advertisements for the store ? 
A. I think that has been already brought out in my 


former CX- 
amination, hasn’t it ? 
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. No: [ did not. 

A. All right. A few times T asked him to assist me in. writing 
cdvertisements. f was an utter stranger to the business, and knew 
nothing about it. 


( 


(). 56. And did he assist = whenever you asked him ? 
A. Certainly, as any other gentleman would. 
(). 97. Did vou ever sepa O ol him anything about ne Noyees 


that came there for employment; ask him anything about their 
skill—anvthing of that kind’? : 

A. I think it very probable that I did. 

Q. 58. While you were there, did you take any particular pains to 
observe any relations that Mr. kennedy might occupy towards Mr. 
McDermott, or the firm of Kennedy and Durr towards Mr. MeDer- 

mott ¢ 
OS2 A. Certainly not. 
(). 59. Did you wish to avoid knowing any of their rela- 
tions, 1f there were any ? 

A. It was none of my business 1f there was any. | did my busi- 
ness as a clerk. What Mr. MeDermott’s private business was 1 
didn’t concern me. I didn’t wish to rg in that or any other case. 

(). 40. And vou thought - vour duty not to be aware of any pri- 
vate business that he had with I<enne ri and Durr, or either of them, 
if there was any ? 

‘A. Certainly. | applied the same rule to that as I did in all the 
transactions that went on in his office. 

Q. 41. You say the advances continued up to the loth of July just 
the same as before, to Kennedy and Durr? 

A. They did. 

AJ. ‘Zz. Do Vou recollect the discounting Of a note or buying ci 
note, made to Danicl Meyer ? 


A. I do. 
(). 45. How much was that note’? 
A. T can’t give the precise amount. [ think in the neighborhood 


of a thousand dollars. 
(). 44. Was the note due ? 
A. I think not. 
(). 45. You think the note was not due) When was that pur- 
chased ? 
OS A. It was about the time of the attachment, somewhere 
about that time; I ¢ = ldn’t give you the date. 

(). 46. It was a note made by Ke nnedy and Durr to Daniel Me ‘YCF, 

wasn't it? 
That [I couldn't swear to. P 

(). 47. But wasn’t it a note in relation to that firm ? 

A. It must have been a note that bore Mr. MeDermott’s indorse- 
ment, | presume, although I don’t know; it was in connection with 
their busimess, certainly 

Q. 48. Do vou recollect the pure hase of a note of Greenbaum and 
Company, or discounting-or taking upa note there, about that time? 


A. | don’t reeall aly 
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(). {¢). ‘ae Vou recollect thie PaVvinent (3}* purchase of il bill of 
Rosenbaum and Company ? 
\. IT know there was such an account of Rosenbaum was par, 
’ OO). Was that before ()}" after the attachment i 
A. | think it was after. 
J. ol. Paid by whom ” 
A. By Mr. MeDermott. 
). 52. Do you recollect the amount ” 
A. That I do not. 
(). 53. T will refresh your memory with the figures and see if you 
call to mind; was it sixteen hundred dollars, about that ? 

A. ] think it was somewhere in that nele@hborhood, but Tami not 


| SITLV EC. 


() O+. Was this an account of @oods. if vou recollect ? 
OS4 A.*It was: yes, sir 
(). 55. Rosenbaum and Company's purchases 
A. Yes 


(). 56. Do you know why the Danicl Meyer note was paid ” 
A. I do not. 


Ot. Or taken up’? 

I «lo hot. | 

(J. 98. Did Mr. McDermott ever eive any reason for it 
A. Not that I know of. 


(Q). 59. Did he say anything about Kennedy and Durr going into 


— 
P 


a 


Insolvency ? 

A. No, sir 

(). 60. Did vou ever hear him make any remarks or say anything 
about INennedy and Durr being put into involuntary insolvency’ 
. Not at all. 

.61. Do you think if he bad made any such observations, or 
had any such conversation im your presence, vou would have 


) 


lyeve 
recollected it? 

A. Well, it is a matter of surmising; T presume T should, ves. 

(). 62. You think he made use of no such conversation as T hav 
referred to, concerning Kennedy and Durr being put mto mvolun 
tary Insolvency, in your presence ? 

A. Not to me, hor nm my presence. 

(). 65. You are certain, Mr. French, that in the first four months 
after you went into the employ of Mr. MeDermott, as his book- 

keeper, from August first, 1S79, to December first. IS79, that 
OS5 the indebtedness of: Kennedy and Durrto Mr. McDermott 
Increased ? 

A.Tf Tremember rightly, I didn’t say I was certain: I think I 
sald “TP think so;” and that is what I say now 

(). 64. It is your opinion it did? 

A. That is MV present recollection. 

(). 60. And from December first, 1879, to, Say, April first. TSS. 
what was the condition of the accounts then i 

A. The account was continually increasing. 

Q. 66. You mean by that, that the indebtedness of Kennedy and 
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Durr to Mr. MeDermott was continually imereasine during those 
winter months’? 

A. It was continually mereasing. 

Q). 67. Do vou know whether Mr. MeDermott was aware that a 
short time prior to July 13, 1880, Kennedy and Durr were purchas- 
Ine laree stocks of woods i 

A. I don’t know. 

(65. You never heard him inquire whether they were increas- 
Ine their ndebtedness Oh account Ot eoods ? 

A. T did not. 


(). 69. Do vou think, Mr. Nigro that there was a loss in that 


business from August first, IS79, to July thirteenth, 1880”? 
A. It Is a question whic 'L f wouldnt pretend to answer. 
ONG [ have no knowledge; I know nothing about the expenses 


of the business, what it cost them to run it, how much bus- 
lhiess they did, or anything about it. 

Q). 70. Did Mr. MeDermott have anythine to savy to vou about 
employe Mr. Kennedy and Mr. Durr about the store when you 
had charge of it? 

A. Nothing Whatever 

71. Phere was nothing said about his having them around ? 

A. Tf employment there—I would no more give thens employ- 
ment than f would vive it to a Chinaman. 

Q). 72. Did Mr. McDermott have anything to say to you about it 
on the subjeet in any way 

A. Well, it was an understood fact that Kennedy [&] Durr were 
out of that business, and had nothing whatever to do with it; the 
business belonged CLitir ly to Mr. McDermott, and it was done for 
him: and heine sO) done, whether Mr. Me Dermott CVver sald that tO 


a 


me or not, | cant say. 

(J. 75. [Interrupting.| Now, vou are answering my question ; 
you can't say whether he had anything to say to you on the matter 
at all? 

A. It was a matter in which it was not necessary for lim to sav 
anything Lo dhe. 

74. You knew it would not do to have them seen around the 


e 

SLOLE 

A. That is neither here nor there; T can’t prevent any one 

GST coming into that store; IT know that J wouldn't employ 
them. 

Q. 75. But you availed yourself of Mr. Kennedy’s suggestions and 
services as to assisting vou with those advertisements occasionally ? 

‘A. Certainly, | did. 

Q). 76. And if he gave you any information as to who would be 
uitable men, vou availed yourself to employ or discharge; you 
availed yourself of the information that he gave to you, did you 
hot? | 

A. An occasional question, once a week, will cover all the con- 
versation we bad there 

Q. 77. But it does not answer the question ; did you avail your- 
self of his suggestion in the other respect? 

dI—dS7 


206 GEORGE A. MORRISON ET ALS. VS. JOHMN DURR ET ALS. 


A. Why. eertainly: I so testified. 

Q. 78. And you availed yourself of his suggestion for the pur- 
chase of goods from Mr. Kahn? 
A. I did in one instance, ves. 
(79. Do vou know that Mr. McDermott went to the store of 


4 

IK nnedy ana Durr al short time before the fariure Lh) LSsg ? 

A. I don’t know such a fact 

(). 80. You know nothing about his being around the store before 
| ; . <) : 
that time 

A. I do not. 

(81. Do you know whether he ever gave orders or directions to 
TQ) §h))1 Ot the { miplovees, Or how the business should hye econdu ted. 


before the failure in 1SSOQ? 


A. I don’t know atlas about that: I don’t know that I ever 
, ¥ F ‘ 7 
was In the store before IT went there 
C y . } a ’ ; ‘* , Y¥ + . 
(). SZ. in yout testimony about the aecount of Kennedy 
é 7 wait " . ] 1} ° . 
OSS and Durr with Mr. McDermott it is from your recoliection 
t | y . «4 + s) + ‘ : ait > at a 
of the run of the account, Is It, at present 
YY 
f\ i US. 
f \ ‘) . HY ] - . ] . ;° . yor ‘ 
(J). So. You stated that vou made up an account of moneys due 
; , 4 , ] : i . ae . : . eee + ’ , 
from Kennedy and Durr to McDermott, and took it to his attorney 


A. You mean the other way 

(). 84. Due Mr. McDermott by Kennedy and Durr, and took it to 
lia: attorney ? 
A. | scsi State So. 
(J. So. LT misunderstood vou; to bring: suit. 
A. | oe it out and gave It to Mr MeDermott. 
Q). 56. Was that all on account of moneys advanced for running 
the store and the pure ‘hase of eoods”? 

A. It was the open running aceount, and we also levied an exe- 
cution on the old judgment which he had—the judement of record. 

(). = [am asking you now if all this money contained in the 
account ee you made up and gave to Mr. McDermott to bring 
suit on, In July, 1880, was advanced by him for the purpose of pur- 
chasi he eoods In that store? 

A. Certainly. 

(). Sd. And your books showed that fact, did they? 

AL. Certainly, outside of the element of interest on the account. 
which, of course, was a business charge 

(J. oF). There was an clement of interest, YOu say 

A. I didn’t Say so. 
Q. 90. Was there an element of interest? 
A. There was. 

Q. 91. How large was that element”? 
6SY A. The interest was, I think, charged at one and a quarter 
per cent. a month. 

(). 92. On the total advances? 

A. On the balances, yes ; the pve balances. 

Q.95. Were the balances monthly or weekly ? 

A. Some were monthly and some weekly. — 

Q. 94. Was the interest compounded ? 


“} 
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A. It was. 

(). Qs, (dy) each balance it would be compounded ” 

A. Certainty, because it was payable monthly, and if it was not 
paid, Why, it should bear interest. 
). 96. Wasthere any settlement with Kennedy and Durr before this 
attachment in July, 1S80O—any accounting’ 
‘A. Not threat I adihh aware of: they a ee 


Q. 97. [ Tnit’g. | They at 

A. {Int’g.] They constantly knew abuts they stood 

QM. 9S. But there was n encn or settlement before the attach- 
brent 

A. No, sir; not at all. 


Redirect-examination of F. M. Frencou by Mr. PrRInGie: 


(). 1. How did they know how 1 : 
A. They had ral pass-book ; the Sale aS ai ¢ 


lepositor has with a 
bank; evervday ~— brought down the money we entered the 
bo) : the brou lelit down. and OlCEe a awhile We entered 
690 up What we il out for them. 
i. Zz Dj d those pass-books contain charges of interest? 


A. They dic. 


(05. And the compounding of interest as vou charged it? 

A. They did. 

(). +. id they ever object to any of those ttems ? 

A. Not whatever; none at all: it was perfectly understood 

(). 5. Perfectly understood—the manner of charging interest ? 


A. Yes, sir. 

(9.6. Tlow lately before the vial saat Was any such account 
rendered to them—betore the attachment of the thirteenth of July ? 

A. I think they eer down money the previous dav; [Tam not 
certamn; certainly they brought down money, brought to the time 
of the attachment, and the pass-book, as IT say, was constantly in 
Use. 

(). 7. So that the account would have been rendered to them im- 
mediately before the attachment ? 

A. Certainly; there was no necessity of any rendering of the 
account, because it was constantly before them in the form of this 
pass-book. 
QS. On the 15th of July, when the attachment was made, had 


‘< 


the interest account for the month of June previous been rendered 


them in tre pass-book ? 
A. I think it must have been ; ves, sir. 


Q. 9. And they had made no objection to it? 
A. None whatever. 
(50) | (2.10. Did you have the suggestion or authority of any 
one to confer occasionally with Mr. kennedy about the adver- 


a 


tisements and the selection of the Ne Novees 

A. None whatever: I did it entire! . Upon my own vuidance: he 
was thoroughly neue with the business, while | was not, and 
it was natural that some things should have arisen mewhich J 
Wanted some advice. 


Mk Sa Ay 2 ant UE iat Sea OL See ee 
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(). 11. You said in your cross-ex: wn ation that the financial part 
of the business was run after July 13, 1880, just as it had) been be- 
fore that: how was it In reference to ‘the pPaViire ntot chiplovees anid 
the management of the store? 

A. T always paid the men myself. 

12. When? 

A. On the last day of every month 
Q). 15. When do you niealh ; did VOU pay the men before the at- 
tachment of July thirteenth, 1SS—’ 

A. Tknow nothing about the payment of the men before that 


Time. 
(). 14. It was only after vou took charge of the business mn Au- 


~ 4 


eust, ISSO, that you paid the men 

\. That is all. 

(). 15. How, then, do vou mean that financially the business was 
run, after you took charge of the store in August, 1550, Just a it 
had heen run before f 

A. IT mean that the principal was exactly the same, the manner 

was exactly the Serie ; previous 1) threat time Kennedy and 
GO? Durr had been in the receipt of the moneys, and had paid 

their running expenses and sent their overplus down to 
MeDermott: they > lost the position, and Mr. MeDermott took it: | 
went there for him and paid employees and running CXpehses, ana 
anything over | sent to Mr. MeDermott. 


‘ 


Recross-examination of FL AM. Frexcnu by Mr. BRYANT: 


\. L. You know nothing about Thomas I]. Kennedy assisting 

your employees at auctions, Mr. French ? 
A. He never did, to my knowledge. 
Q. 2. Did any of them ever inform you that he did ’ 

A. No, sir: auctions T never attended. 

Q). 5. You never attended the auctions ? 

A. IT never did. [ was in m one auction all the time Twas in the 
store. I think IT was in the auction room onee: that is, at the time 
of sale. 

Q@. 4. You say vou had several Hanlevs there ’ 

A. I did. 

Q. 5. And one of the Hanleys was foreman of the hosiery depart- 
ment ? 

A. Yes, sir. 

(). 6. And the f foreman of the different departments would OCCa- 
sionally buy goods when their stock needed it, did they not ? 
A. They oer | 
693 (). 7. And i they could get them better at auction thev had 
the authority e eet them, had they, where they could get a 
bargain ? | | | 

A. Well, no, not as a general thing. Auction purchases were 
eenerally made by Ole buyer, hot by ra miscellaneous lot of |p MVeErs, 
We never bought at auction the same way we bou eht recular woods: 
auction voods Were alwi AVS bought by Ohne man. 

QS. Who was your man, usually, for that purpose ’ 
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A. At our first purchasing Mar. cll, T think, did most of the aue- 
tion buying, afterwards Mr. Leckie; when he returned from New 
York he did the auction buying entirely. 

Q. 9. Do you recollect any thing about the purchase of the stock 
of the EE. C. Fitts Boston store ? 

A. | do. 

(9. 10. Do vou recollect a conversation with Mr. Thomas If. Ken- 
nedy about it? 


A. Which conversation ? 
Q). 11. With Thos. TH. Kennedy ” 
A. With whom ” 


Q. 12. With vou. Did he ever mention anything to you about 
the purchase of that stock ? 

A. TP think it probable that he did; yes. 

(). 15. And it was afterwards boueht ? 

A. It was boueht. 

(). 14. Can you inform me what Mr Kennedy told vou at that 
time, or What his conversation Wiis, if Vou recollect ? 

694 [A.] Well, I think it was something to this intent or pur- 
pose, that a stock of that kind, if it would be bought at a low 

price, Was always a desirable purchase, and one in which there was 

mOneV tO be made. 

(). lo. And he thought if Vou bought it, it would be a 200d thing 

for the store? 

A. It would be a good thing for the store: yes. 

(). 16. Do you recollect his saving anvthine about that the Fitts 
line of woods would be similar to those Vou carried ? 

A. Well, I don’t recollect any such thing. It naturally would be. 
He was in the dry goods business, and jis store was called the 
“Corset store,” if 1 remember rightly. 

(). 17. “Phe Boston store ?” 

A. The ‘* Boston store “—well, he did a large business in corsets, 
and had a large line of corsets there—a line in which we were doing 
a larae trade. 

(). 1S. Did Mr. Kennedy tell you anything about that? 
A. I don’t think he did. 

(). 19. Do you recollect lias saving that the I 
purchased for thirty cents on the dollar ? 

A. I do not. 

(). 20. Do vou recollect his saving anything about what the Fitts 
stock could be bought for? 

A. | don’t remember now what we bought for 
OO) (). 21. Do you recollect his saving the Fitts stock could 
bought for thirtv-seven hundred dollars ? 

A. Yes: IT guess it was bought for less than that, if T remember 
rightly. 

(). 22. Do vou recollect his saving anvthing about that ? 


% 


itts stock would be 


} 


i dt 


oe 


A. No, sir, | do not. 

Q). 23. Do you recollect any conversation with Mr kennedy be- 
fore you opened the store, in August, S80” 

A. Before we first opened ? 
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iJ. 24. Yes, sir. 

A. T recollect no conversation with him; no, sir. 

() 25. Do vou recollect who wrote those advertisements ? 

A. I do not. 

(). 26. Do vou know Mr. Kennedy's handwriting ? 

A. | do. 

(). 27. Did you see the advertisements that were down to the 
printers?” 

"AL That I couldn't say 

Ly... ZS. Did Vou write the advertisements all the time you Were 
there ? 

\. I did not: no. 

Q). 20. Who did the writing of the advertisements ? 

\. Mr. Delaney, while he was manager, and after he left it) de- 
volved mostly upon me; and when Mr. Leckie returned from New 
York, and was associated with me, he used to write them, or we 

would write them together. 
G20) (). 50. You are not a dry goods man ? 
A. NO, ee have stated, 

FZ D1. Were vou not on several of those OCCASIONS assisted by Mr. 
Kennedy ? 

A\ | have ms) testified : tliat elt several ties | asked for lis aSSISt- 
ance im writing an ad. 

(J. o2 Who selected the parti ular lines in the different depart- 
ments to advertise ? 

\. Well, T presume 'l did it quite as much as he. 

(). 52. Don’t vou recollect on several occasions when Mar. Kennedy 
would look around the stock and tell vou What would be advisable 
with regard to the advertisements ? | 

A. Very likely he did. It would be very natural for a man to 
(laso f 


Redirect examination of IF. M. Frexci by Mr. PRINGLE 


(). 1. Was the Fitts stock of goods bought im bulk ? 
A. It was. 
(2. Tlow did Mr. Kennedy come to make a suggestion to you 
about it? 
: [can only presume that it was because he knew the stock was 
for sale, and that we were having a clearing out there, and 
697 that he knew Mr. McDermott knew of it. and it mav have 
Come Up. ) 
iM. FRENCH. 
(Recalled, p. bff. ) 


(The further taking of testimony is, by consent. continued until 
Tuesday, August 29, 1SS0, at 2 p.m.) 

(endorsed :) Filed Oct. 17, 1882.) L. S. B. Sawver. clerk. by J. FF 
O'Beirne, deputy clerk. 
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HOT | In the Cireuit Court of the United States for the District of 
California. 
GEORGE A. Morrison ef al. vs. Jouxn Derr et al. 
Depositions of Wiese s for Respondents and Complarmants. 
Vol. I] 
HOS Lestimony of Jerome C. Talbot. 


Turspay, dlugqust 29th, 1SS2. 
Present: Mr. Bryant, counsel for complainant, and Mr. Pringle. 
counsel for respondent MacDermott. 
xamination-in-chief of Jerome C. Tannor by Mr. Pringue 


(ues. lL. Do Vou know the * Pavilion” store; the store formerly 
‘called the “ Pavilion” store ? 
Ans. Yes, SI. 
(Qlues. 2. Were you ever emploved there 
Ans. Yes, sir. 
Ques. 5. When were vou first emploved ? 
Ans. About three vears ago, sir. 
Ques. 4. State in reference to the first failure. 
Ans. Immediately after the first failure ? 
QJues. 0. What was vour position in the store ? 
O09) Ans. IT was salesman, and kind of confidential 
(ues. 6. Who employed vou f 
Ans. Mr. MaeDermott emploved me, sir. 
Ques. 7. Did you continue until after the second failure * 
Ans. Yes, sir. 
Ques. S. In what capacity were vou after the second failure 
Ans. Well, about the same, sir. 
Qdues. 9. Continued along m the same capacity ? 
Ans. Yes, sir. 
(dues. 10. What was the ordinary force of hands mn the store during 
the time you were there ? 
Ans. Well, after the tirst failure there was astalff of about between 
thirty-five and forty, T guess. 
(dues. 11. Was that inereased or diminished afterwards ? 
Ans. Inereased after the seeond failure. 
700 (dues. 12. To how many ¢ 
Ans. To about between fifty-two and fifty-six, sir. 
(dues. 15. Do vou remember about the time of the second tailure, 


, 


, 


What date it was” 

Ans. I don’t remember, sir, the date. 

(dues. 14. After the second failure, do you remember who had 
charge of the store’? 

Ans. Mr. MacDermott. 

Ques. 15. Who managed it for him ? 

Ans. Mr. Delaney was superintending the business ; 
was the agent for Mr. MacDermott.’ 


Mer. Freneh 
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Ques. 16. Agent in what department? What did) Mr. French 
have to do? 

Ans. He had charge of the books, sir. 

Ques. 17. After the second failure, what, if anything, had Mor. 
Kennedy and Mr. Durr to do with: it 

Ans. T never saw them in there in any capacity in the 

store. 
4O] Ques. 18. What ” 
Ans. IT never saw them in there more than two or three 
times: I didn’t see them there once a month on an average. 

Ques. 19. When did they come in; what did they do”? 

Ans. They used not to stop more than about five to ten minutes ; 
he always came in with his overcoat and hat on. 

Ques. 20. Whom are vou speaking of now, Kennedy or Durr ? 

Ans. [am speaking of Kennedy 

Ques. 21. Came with his overcoat and hat on; what did he do? 

Ans. He spoke to me each time he came in, and to one or two 
others that used to work in the store for him. 

22. How long had you known Thomas H. Kennedy ? 

Aus. I had known him for the last fifteen years, sir; ever since | 
came to San Francisco. 

Ques. 25. Did he have any control or interference or manage- 

ment of the business, that you saw 7 
702 Ans. None whatsoever, si. 
Ques. 24. Whom did you get your instructions from ? 

Ans. I got them from Mr. French. 

(dues. 25. What, if any, acquaintance did you have with the stock 
of woods that Were Ol hana 11) the summer ol ISSO, just before the 
failure, and immediately afterwards ? 

Ans. Well, before the failure, sir, about, I think, between two and 
three months before the failure, there was a very big stock of goods 


' 


ple Te. 


4 


( Tian 
2 Ue 


Ques. 26. What means of knowing the goods did you have ? 
ANS. Why, I used to LO all over the store to see the woods when 
they caine In and mark them. off. 
(Jues. 27. You had the business of marking them off as they 
came in? 
Ans. Yes, SIV. 
Ques. 25. How long did you continue to have that business 
charge of that business ? 
708 Ans. Nearly since I have been in the store | marked. off 
the woods. 
Ques. 20. Now, then, you were saving that two or three months 
before the failure the stock of goods was laree. 
Ans. Yes, sir; pretty large. 
Ques. 30. Had it been reduced ? 
Ans. I have reference to the first failure. 
dues. ol. JT mean the fatlure, now, of 1880. 
Ans. O, yes. There was not a very large stock in the store at the 
time, sir, It was not a full stock by any means. Nearly all the 
departments were broken. ; 
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(ues 32. Did vou have any acd uantance with the buying of 
goods after the failure of ISSO ? | 

Ans. T think there was goods bought four or five days after the 
second failure. 


Ques. 33. How do you know that ” 
Ans. I seen them coming in, sir. 
OF Ques. 34. Did you have anything to do with the purchase 
of goods at auction in that fall? 
, Ans. No, sir; Tonly marked the catalogue in the first auetion 


after the store was opened, 
Ques. 59. You marked the catalogue of the first auction ? 


\ y Yes. S] 2 


: fel Ques. 56. Were you at the auction sale? 
Ans. Not during the sale, sir. 
Ques. 37. Not during the sale’? 
Ans. No, sir. 
Ques. 5S. [mean the first auction sale of the year‘LSSO0” 
Ans. Yes. 
QJues. 59. At Greenbaum and Company's ? 
Ans. Yes, sir. ast 
Ques. 40. Were vou at the sale ? 
rauls Ans. I marked the goods et that sale 
u Ques. 41. But vou were not there vourself? 

Ans. No, sir; not during the time of the sale. IT was there the 

morning of the sale and marked the catalogue. 

Qdues. 42. Did any one assist vou to mark the catalogue ” 

Ans. I don’t remeniber, sir. 
Ques. 45. Did vou get any assistiunce from Thomas Kennedy ” 
Ans. No, sir; | Aidit see him at all there. 
(ues. l4. You Say the purchases of new woods began a few davs 

after the sheriff's sale ? 
A. Yes, SI, 
Ques. 40. After the opening of the store, in TSS0 ” 

” Ans. Yes 


Ques. 46. Were they large purchases during that time? 
Ans. Well, | couldn't say as to the amount, sir. 
106 Ques. 47. Do vou know what stock of corsets was on hand 
at the time of the failure? 

Ans. Yes, sir. 

Ques. 48. What kind of a stock’? 

Ans. There was not a large stock; about the regular quantity that 
we usually carry, with the exception that some numbers were broken 
up considerably, 

Ques. 49. How large was your trade mm corsets ? 

Ans. We used to sel] OlL all average perhaps five or SIX dozen a 
day, sir; we had a very large corset trade. 

(Ques. DO. Were Vour goods In that line of a high evrade or low 
erade in quality and price? 

Ans. A low gerade, sir. 

Ques. 51. Do you know of two very large cases of corsets that 
came in in the summer of ISSO, before the sheri?’s sale in that vear? 


S ) —— Pes’ 1 


Fy ec aa | a ‘ $2 RA A arin ah ame aca 
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Ans. Yes, sir: [ remember, sir. 
Cues. 52. Were those high rade or low grade? 


707 Ans. No; they were low-grade corsets. 
Ques. 53. About what was the value of the whole bulk of 
a 


those two cases’ 

Ans. The two cases were worth about two hundred and twenty- 
five or two hundred and fifty dollars, as near as T can tell. They 
were a low grade of corsets. : 

Ques. 54. When you speak of low-grade corsets, how low did they 
run in value? 

Ans. There were some as low as two dollars and a quarter a dozen, 
cost two dollars and a quarter a dozen. 

Ques. 55. Do you know how soon any of the stock of corsets Was 
replenished or added to? 

Ans. After we commenced selling, 1s 1t? 

(dues. 06. Yes; after you began to sell in August, 1580. 

Ans. We had to get some, I think, in about two or three weeks 
after, about two weeks; there were some sizes sold out, and we had 
to get them right away. 

Ques. 57. Do you know of any branch or line of goods in which 

the stock was excessive in August, ISSO ”? 
7OS Ans. I do not, sir. 

Ques. 58. If you were carrying on that stock yourself, with 
command of means, would that stock of goods have been a full sup- 
ply of stock for the store? 

Ans. I- would not, sir; it would not. 

Ques. 99. How much more would you carry ? 

Ans. To carry on business as we ought to there, we would carry 
nearly thirty or fortv thousand more than was there at the time. 

Ques. 60. Was an active business done at that stand—at that 
store ¢ 

Ans. Yes, SIT. 

(ues. 61. (Continuing.) During the summer and fall of ISSO? 

Ans. Yes, sir. I mean after we opened. 

Ques. 62. After you opened ? 

Ans. Yes, sir. We did a very large business—a very large busi- 


» 


LIiess, 
Q9 Ques. 65. And how had the business been during the sum- 
mer before that ? | 
Ans. The summer before the failure ” 
Ques. 64. Just before the failure, had the business been active or 


a 


hot 

‘Ans. Well, no, sir; 1t was not so “ood as it might have been. 

Ques. 60. Do you know anything of the department of lace cur- 
tains ? 

Ans. Yes, sir. 

Ques. 66. What was the size of that stock ? 

Ans. It was very small, sir. 

Ques. 67. Small in value or in bulk ? 

Ans. Both in bulk and in value, sir. It was the smallest stock in 
the store, in proportion. 


— 
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Ques. 68. Tow soon, if at all, was any replenishing of that made ? 
Ans. Well, as a general thing, the sale for these goods was 
710) slow. T couldn’t exactly say what time we replenished the 
| laces. I know the stoek was very small for the size- of the 
store and for the business we ought to do in it. 
Cross-examination of Jerome C. Tarsor by Mr. Bryant: 
Ques. 1. You're in the employment of Mr. MacDermott now 
vou not % 
Ans. Not now; Iam with Mr. Hanley. 
Ques. 2. Who runs the store ? 
Ans. Mr. Hanley owns the store. 
Ques. 5. Mr. MacDermott has anything to do with it? 
Ans Nothing that [ know of. 
(dues. 4. Did Mr. MacDermott talk with you about vour testimony 
before you came here” | 
71] ANS. No, SIr. 
Ques. 5. Did anybody’ 
Ans. No, sir. 
Ques. 6. Not a soul? 
ADS. NO, sir. 
(Jues 7. ‘To speak to vou about what you were gome to testify be- 
fore vou came here? 
Ans. No, sir. 


(Jues. 5. 


» are 


~ 


Have you talked about this transaction, about this busi- 
ness here, concerning which you have testified, with anybody re- 
cently ? 
Ans. No, sir; [ have not. 
Ques. 9. Who asked you to come here ? 
Ans. I was told in the office. 
(dues. 10. Who told you”? 
Ans. When 
412 (dues. 11. To come here ? 
Ans. The book-keeper notified me to come down 
Ques. 12. The book-keeper at the oflice ? 
Ans. Yes, sir. 
(ues Lo. Do vou recollect when the nands struck a short time 
before Mr. Kennedy died ? 
Ans. Well, I was there all the time. 
Ques. 14. Do you recollect that occurrence ? 
Ans. I don’t remember. Struck for wages ” 


Ques. 15. Yes, because the store was to be kept open until nine 
o'cloek. 
Ans. Yes, sir; I do; [ remember now. 
Ques. 16. Do you recollect a conversation about going back over 
In Grodsill’s saloon ? 
Ans. No, 7 ES 
Ques. 17. Were you there at the time? 
715 Ans. No, sit. 
Ques. 18. Do you recollect Mr. Thomas H. Kennedy's talk- 
Ing with any of the men about it? 
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Ans. No, sir; I do not 

Ques. 19. Yousay Mr. Kennedy was not there more than once a 
month after the second failure ? 

Ans. He might have been, too I didn’t see him, sir; because the 
store is full of customers. He may have been at the other side of 
the store from where I was. I didn’t see him. 

Ques. 20. Did vou see him at all? 

Ans. IL saw him about—well, positively, I don’t think IT saw him 
more than three times in so Mah y months. 

Ques. 21. Do vou think you saw him more than twice after that 
feilure, and betore his death, in that store ” 

Ans. More than twice ” 


(Jues. a \ es, 


Ans. Yes, sir; [ think I did. 
714 Ques. 23. How many more times do you think you saw 


him ? 


Ans. |] couldn't be positive 
( . +2 I) , I. I» catk ee © te hyay ? 1) hi: vat ’ » frre 
JUCS. 2A. Oo you think vou Saw filth more thah four or f1ve 


Ans. It mav be: I know for the first two or three months’ I don’t 
think | Saw him more than about three {iMes. 


‘ ‘ . = {° . } " 7 z } » > > > ma } » » 
Ques. 25. After that did he come around oftener ? 


ae Ps a fo% oe ' 2 <4. 
Ans. \ Cil, ThO, SIT , he might COMIC Th ONC a week, 01 cl thine like 

| b te nm venerally wi hic nvarensat ; ‘ 

that He used to come In YCTCPALL With his overcoat and hat on, 


and StOp two or three minutes. 
Ques. 26. He would talk with some of the men he knew? 
Ans. Yes, sir. 
Ques. 27. Did he talk with vou’? 
Ans. Yes, sir. 
Ques. 28. And make remarks about the stock goime ofl? 
\ns. No. sIr 
d1o Ques. 29. Never said that to vou? 
Ans. No, Sir. | 
Ques. 50. Do you know who wrote the advertisements ? 
Ans. I do not, really, sir; I think Mr. French was there and wrote 
them. 
Ques. 51. Did you ever see Mr. Kennedy writing around there? 
Ans. No, sir. 
»2. He never wrote any letters there ? 
Ans. No, sir; I never saw him in the office at all. 
Ques. 38. You say there was not a very large stock there ? 
Ans. No, sir; there was not. 


(ues. 


Ques. 54. Busimess had been poor before this failure of ISSO? 

Ans. Well, it was not very good; it was not what you call a“ poor 
business. ” 

Ques. 59. It was a fair business, was it? 
716 Ans. I don’t know that it wasa very fair business. We could 
have done a good deal more. | 

Ques. 56. Was it a losing business? 

Ans. I couldn't say; IT know they were not making a great deal 
Of money. | 
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Ques. 37. Do you think they sold enough to pay expenses ? 

Ans. | don’t think they did, SIV. 

Ques. oS. Then the sales were not very brisk ’ 

Ans. Not in the summer time, they were not. 

Ques. 39. Were they In the winter before’? 
then, the winter before the second tailure ? 

Ans. I told vou how it was. When I went there the goods were 
sold under the excitement of the sheriff's sale: that made business 
vood. 

(Ques. 40. And then, after Kennedy and Durr took the store back, 
do you recolleet how business Was then 4 

Ans. [ think 1t went down to its normal condition. 
“1a Ques. dl. What was that—a good business or a poor busi. 
hess ” 

\ LIS. No. sir: it Was ¢ i kind of poor business. | 

Ques. 12. You think. they didn’t pay expense 

Ans. | don’t think they di d, really, 

(dues. 4 eS. They didn't Se 1] exer ds Very fast r 

Aus. No, sir; I don't know what profits they had on the goods 
they sold. 

Ques. t4. Did they sell goods tor less than cost ’ 

Ans. [ don’t know: [never knew that they did. 

(dues. L5. Do vou know they did not? 

Ans. For less than cost ? 

Ques. 46. Yes. ! 

Ans. They may have sold one line of goods for less than cost— 
Hot salable eoods 

(ues. (7. Do you know whe wher the Se sold whole stoeks less than 


~ 


Llow were the sales 


cost 7” 
71S Ans. No, sn 
(Ques. 48. WV ere vou selling before the failure in TSSQ0—did 
Vou have a book ” | 
Ans. Yes, sir. 
Ques. 49. Were vou making sales ? 
Ans. Yes. 
Ques, 00. W hat did you do with the money * 
Anis. | Made OUT the check for thie woods 
Qdues. OL. And your receipts for that day, would you turn them 
over to Mr. Kennedy or turn them over to the office ? 
Ans. They went Into the office. 
Ques. 52. Do you know what Mr Kennedy did with t 
Ans. With the money ? 
Ques. 53. Yes. 
Ans. IT couldn't tell vou; PE didn’t know what he did with the 
money after T left the counter. 
ee Ques. 54. Don't you know about Mr. Kennedy’s taking 
money out of thie office ? 
Ans. [| don’t know imdeed, - 
Ques. 50. In the office? 
Ans. No, sir; [ did not indeed 
Ques. 56. You don't know anything about that ? 


} 
i 


rel | 


ce Ee ee ee ne 
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Ans. No, sir; I never heard of any such thing. 

Ques. 57. Don’t you think they were selling ge —e a profit from 
the time Mr. Kennedy and Mr. Durr went in there, mn IS7)? 
Ans. Selling for profit? 
dues. 5S. Yes: don’t you think they were making moncy 
Ans. So far as I could judge I don’t think they were. 

Ques. 59. You don’t think they were; after Mr. MacDermott got 
the store back, in 1880, do you think they made money then ” 

Ans. Well, — vy got up ashe riffs sale. 
720) Ques. 60. And the business has been doing better since 
Ans. Yes, < 

(1). 61. And it was doing better before Mr. Kennedy and Mr. Durr 
went In, Was it, than after they went In’ 

Ans. Yes, sir. 

Ques. 62. And it has been dome better after Mir. MaceDermott took 
the store back ? 

\ns. Yes, sir. 


Ques. 63. And the poor business was only when Kennedy and 


i 


Durr were there. 

Ans. Yes, sir. 

Ques. 64. That was the poorest time the business has been ? 

Ans. Since the opening of the store, yes; because, as [told you 
[ went in there first when the sheriff) when we were selling under 
sherifl s sale, and, of course. you know people will think they et 


woods cheap. 
Ques. 65. Andthe worst time in selling goods that they have 
721) =had waswhen Kennedyand Durr hadt te store, since you have 
been there ? 

Ans. Yes, sir. 

Ques. 66. And yet the stock was not very big—rather a small 
stock, wasn’t 1t? 

Ans. Atone time there was a pretty good stock, a stock I guess 

Ques. 67. [Interrupting.] And you say there was a pretty good 

tock there at one time’ 

Ans. Yes, 

Ques, OS. W ha time was that when they had it” 

Ans. After the goods came from New York; there was a big: lot 
of goods bought at Claffin’s. 

Ques. 69. Was that a short time before the failure, in the winter 

fall? 

Ans. Well, you have got the thing mixed up between the two 
failures. 

Ques. 70. Was it in the fall, after the first failure, when the big 

stock was there, or was it the summer after the first failure ? 
722 Ans. I think it was the first. 
Ques. 71. In the fall or the summer when that big stock 

was there ? 

Ans. [am not positive; I know a big lot of goods came from New 
York from Clafflin’s and Stewart’s. 

Ques. 72. You’re mm the store now, are you”? 


Ans. Yes, su 
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Ques 75. You recollect about Mr. Durr’s daughters coming into the 
store and buying goods, now ? 

Ans. Yes, SIr’ 

Ques. 74. They don’t come to the store at all now ? 

Ans. No, sir; I don’t think I’saw them there. 

Ques. 7). Don’t you know they get goods at that store and they 
are chareed to CXPCHse account ? 

Ans. No, sir; I do not. | 

Ques. 76. Do you know that within the last year Mr. Durr’s 
723° family have been buying goods from that store and charging 
It to “expense account” regularly ” 

Ans. No, sit. 

Ques. 77. You swear that ” 

Ans. | swear positively. 

(ues. 75. Do you recollect about Mars. Thomas I] Kennedy COTIL- 
ing down to the store, about six or eight months ago, there on one 
occasion ? 

Ans. [| do not, sir. 

(ues. 7. Do Vou recollect her coming down tothe store there and 
talking with Mr. Hanley? 

Ans. I didn’t see her, sir. 

(duces. SO. Did you know it; did you hear of it? 

Ans. I didn’t hear of. it. 

Ques. Sl. Do you recollect her coming there and saying anything 
about her interest in that store ’? 

Ans. No, sir; I do not. 

QJues. S2. You didn’t hear anything of that kind? 
(24 Ans. No, sir; I did not. 
Ques. 55. Don’t you know such a thing happened 4 

Ans. I do not,sir. 

Ques. 54. Have you got charge of the finances of the store now ” 

Ans. No, sir; IT never had; I was only salesman. 


JEROME C. TALBOT. 
Testimony of LT. SJ. Walsh. 


Kxamination-in-chief of T. J. Warsi by Mr. Prinair 


>? 


(QJues. 1. Were you ever employed im the * Pavilion * 
Ans. Yes, sir. 
Ques. 2. How soon ? 
Ans. I was employed there, I believe, in 1587S. 
20 Ques. 5. Been there through two failures. 
Ans. Yes, sir. 
(Ques. 4. What position did you hold there in August [SS0; atter 
the opening of the store in August 1SS0” 
Ans. I was collector and assisting in the office—oflice work. 
(Jues. 5. Tad you occasion to know about the stock of woods anid 
the purchases and sales of goods ? 
Ans. After the first failure ? 
Ques. 6. After the failure of 1SSQ. 
Ans. Well, IT couldn't say to the exact figures of the stock that 
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were there, or the purchases, nothing other than New York pur- 
chases. 
Ques. 7. Only the New York purchases ” 
Ans. Yes; the city purchases ran very heavy. 
Ques. 8. How large were the city purchases in August, after the 
opening, and in September ? 
Ans. Is that in Mr. French’s time now ” 
726 Ques. 9 Yes, sir. 
Ans. We opened on the fourteenth of August. 
(dues. 10. The opening was on the fourteenth of August ? 


Ans. Yes, sir. 7] suppose in five weeks there was over twenty 
thousand dolkus’ worth of goods bought here mn the city. 


Ques. 11. Do you know how soon after the fourteenth of August, 
if at all, any purchases of corsets were made ? 

Ans. No; [| couldn’t say to the date; IT couldn't say to the quan- 
tity: | know some were bought. 

(dues. 12. What do you say about that? 

Ans. I say IT judge there must have been some bought, for the lots 
, were broken. 

Ques. 15. What was the value of 
the opening of August fourteenth ? 

Ans. I couldn't say exactly; I don’t think there was over—well, 
there might be between two thousand and two thousand five hun- 

dred; I don’t think much over that. 
127 Ques. 14. How much ” 
Ans. Between two thousand and two thousand five hun- 
dred; I don’t think over that. | 

(Qlues. 15. What was the extent of the business in corsets during 
the two or three months following August Lith, ISSO?” 

Ans. The business dene in them ? 

Ques. 16. Yes. 

Ans. Well, there was a separate department kept for a while for 
corsets and corset waists, and the average sales, | euess,in that were, 
for five months, the average would be about six hundred dollars a 
month, by one salesman alone; and, of course, | couldn't say what 
the others sold; that is, the departments were not kept at the time 
separate ; it went in with the fancy stuif. 

(dues. 17. Averaged over six hundred a month ? 

Ans. Six hundred and sixty; that’s what her sales were alone, 
from outsiders. [ suppose the corset sales footed up to that, and a 
little over—about seven hundred. 

Ques. 18. You say there were some corsets in other depart- 

ments 7 
728 Ans. Yes, sir; there was corsets in the fancy departments, 
too, Where there were four or five salesmen selling them out. 

Ques. 19. How did that happen, that there were corsets in other 
departments ” ro 

Ans. There was a lady that was selling there at one time, and 
they gave her a counter up near the door. 

(ues. 20. Do | understand vou COrSCLS Were sold 1n different de- 
partinents and places In the store? 
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Ans. Yes, sir; they were both sold up at her counter and at the 
fancy counter. 

Ques. 21. After the opening of the 14th of August, 1880, who con- 
ducted the business of the store ? 

Ans. Mr. Delaney and Mr. French. ; 

Ques. 22. What position, if any, did you hold with them ? 

Ans. I was in the office at the time, and clerking, and attending 
to sales—cash sales—entering up the invoices and checking them; 
that is, | didn’t attend to the cash sales as company cash came in; 

[ had no making up of it; there was another cashier. 
ize — Ques. 25. Did you see Kenne ly and Durr, or either of 
them, during those months in the store’ | 

Ans. Yes, sir. 

(dues. 24. What were they doing there ? 

Ans. Nothing particular, as | could see; no more than to come 
In and go out, and speak to some of the men, 

Ques. 25. How long did you know Thomas H. Kennedy ? 

Ans. Twas not acquainted with him until I went to the store to 
work. 

Ques. 26. How long would they stay when they would come in 
and go out? 

Ans. I couldn't say. Sometimes they might stay fifteen minutes, 
sometimes might stay five minutes, and may be more. 

Ques. 27. How long had you been there, entering Invoices and 
checking them; that is, how lone had you been there before the 
opening of August I4th, 1880? 

Ans. Oh, I had been in the office then, [ guess, over a year. 
TO Ques. 28. Doing the same business; entering invoices and 
chee ‘king them * 

Ans. Yes, sir; checking se mand assisting about the books. 

(Ques. 20. Did that give you any acquaintance with the size and 
value of the stock of goods ? 

Ans. Yes, sir. 

(dues. 30. How did the stock of goods at the time of the sheriff's 
sale in August, ISSO, compare with what it had been five or six 
months before that ? 

Ans. Tlow did it compare with it? 

Ques. 51. Yes; was it larger or smaller at the time of the sheriff’s 
sale in August, 1880, than it had been six months previously ? 

Ans. Well, | den’t know; | couldn't sav positively about that, 
about the amount of that stock, whether it was larger or smaller. 

Ques. 32. Do vou remember receiving Invoices of goods from New 
York in the fall and winter of 1579? 

Ans. Yes, sir; I beheve I do. 
tol Ques. 33. From what New York stores” 

Ans. We received goods, | guess, from Jaffray, Clatilin, 
Arnold, and Constable, and the American Hosiery Company. 

Ques. 34. How did the stock of goods at that time compare with 
What it was when the failure of the next summer took place ? 


Ans. How did the stock compare then ? 
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Ques. 35. Yes; compare with what it was when the failure of the 
next summer took place ? 
Ans. The stock at that time was not so very heavy. 
Ques. 56. At What time ” 
Ans. At the time we were reeciving goods from New York—from 
those houses. 
Ques. 37. Was it very heavy at the time of the failure in August, 
{S80 ? 
Ans. Oh, no; there was more. stock 
wouldn’t say how much, though. 
Ques. 38. When were those goods from Clatthin and Jatfray— 
when were they received ? 
2 Ans. They Were received iter the first failure, | beheve. 
Ques. 39. How soon after the first faalure ? 
Ans. Quite a while, I believe. 
Ques. 40. Then, do you remember the time of the failure, and do 
you rene mber about what time the failure of ISSO occurred ? 
Ans. I think it was alone about June, I think, if [ don’t mistake. 
Ques. 41. Well, suppose it were two months later ; suppose 1t were 
August of 1880; now, at which time would you say. the stock was 
the heaviest, in August, 1880, or during the winter of 1879, which 


there then, I believe; I 
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you have referred to? 
Ans. The stock was heavier then, in 18S0. 
(dues. 42. Had there been no sales made in the summer of ISSO” 
Ans. Yes, sir. 
Ques. 45. In what respect was the stock heavier in 18S0 than it 
had been before ; six months before ? 
Ans. In what respect ” 
733 Ques. 44. Yes, sir; in what departments ? 
Ans. Oh, quite a large stock through the house, but noth- 
Ing extraordinary In any one department. 
Ques. 40. Was the stock at any time in excess of the business that 
the store was doing’? ) 
Ans. I know we hada large stock at the time of the failure, but 
we were not doing much business previous to that at all. 
Ques. 46. How soon were any purchases made after the failure : 
after you opened in August 14th ? 
Ans. I beheve they started in buying on the 18th, about four days. 
Ques. 47. Four days after? | 
Ans. Yes. 
Cross-examination of 'T. J. Wansn by Mr. Bryant: 
Ques. 1. You had charge of the “bills payable,” the invoices. 
Do vou know what the indebtedness was for goods on or about 
(od the time of the second failure ? 
Ans. Did I have the “ bills payable”? 
Ques. 2. Yes. 
Ans. No, I couldn’t say positively to the indebtedness of the house 
at the time. 
Ques. 3. Did you have any means by which you could have ascer- 
tained ? 
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| Ans. No, sir; I was not keeping the books at the time. 

| Ques. 4. Can you approximate or have you any idea about what 
was due for goods at the time from the invoices you say passed 


through your hands’? 
Ans. I think there was quite an amount due around to merchants ; 
the amount, though, I could not state. 
Ques. 5. How long did you remain there m the employment of 
Mr. French ? 
‘ . Ans. I remained there up to the time Mr. French left 
Ques. 6. Are you in the employment of that store” 
Ans. Tam still in the employment of the house, yes. 
TO” (Jues. 7. Were you there at the time of the strike of the 
hands ? 


A Lis. Yes. 


{ Ques. 5. Do you recollect anything about Mr. Kennedy’s making 
| any observations about that ? 

| Ans. No, sir; Mr. French gave us the orders, I believe, in the 
! evening, and told us that he intended to keep the store open at night, 
during the sale, until nine o’clock. And the men rebelled against 


that, and the men had a talk, I suppose, between themselves; but at 
six o'clock they quit and received their money, and were paid off. 


(ues. 9 Was the store closed for two or three days ? 


’ Ans Yes, SIr. 
: Ques. 10. Were there any negotiations going on about the men 
returning ? ' 
«. > : ‘ = 4 t - ] . 
Ans. Mr. Freneh,. | believe, sent Mr. Leckie to see the men in re- 


vard to that, about returning. 
(QJues. 11. Were vou there when Mr. Kennedy was talking with 
them: about it ? 
Ans. No, SIY. 
Zo Ques. 12. You didn’t hear it? 
Ans. [ didn’t leave at all; [I stayed there. 


Ques. 15. You don’t know anvthing about a conversation between 
i . ~ e : eae 
: Mr. Kennedy and the men in Godsil’s saloon ? 
‘ Ans. No,sir; IT never heard of it. 
| T. J: WALSH, JR. 
i (IIlere the further taking of testimony hereim is, by consent, con- 
tinued until Friday, Sept. Ist, 1882, at 2 p. ma.) 
; 
Mripay, September 1, 1882. 
I , 
. Present: Mr. Bryant, solicitor for complainants, and Mr. Pringle, 
solicitor for respondent MacDermott. 
By consent if is agreed that the further taking of testimony herein 
. be continued till “Tuesday, Sept. oth, 1582, at 11 o'clock a. lik. 
; ‘ 
By) Turspay, Sept. oth, 1852. 


By consent the hearing is further continued until 2 o'clock p. m. 
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‘TUESDA .f Septe miber oth, 1SSP—afternoon. 
Present: Mr. Bryant, solicitor for complainants, and Mr. Pringle, 
solicitor for defendant MacDermott. 


Testimony of John Crowle VE 


Examination-in-chief of Joun Crow ney (recalled) by Mr. 
PRINGLE : 


Ques. 1. Were you in the * Pavilion” store during the winter of 


18797 
Ans. Yes, sir; I was. 
Ques. 2. Krom Septem ber through to the end of the winter ? 
Ans. Yes, sir; I was there right along. 
Ques. 5. Were vou there at the time of the failure in July, 1580” 
Ans. Yes, sir. 
38 Ques. 4. What was your business in the store? 
Ans. | had charge of the domestic department, 
Ques. 5. How did the goods in that department, in the winter of 
[IS79, after Thomas Kennedy's return from New York—how did 
they cOnLpare with the stock that was on hand when the failure took 
place in July, 1880” 
Ans. Of course there was more goods there i the winter. 
Ques. 6. “Of course,” you say? 
Ans. There was a great deal more goods in the winter time. 
Ques. 7. Were you familiar with the stock at both times? 
Ans. Yes, sir, I was; [sold largely out of the stock during the 
time, and others were bought, and the time after the failure. 


Qdues. 8S. From the time the goods were bought up to the time of 


the failure? 
Ans. Yes, sir; we bought some other goods, too, but not 
much. 


799  Cross-examtnation of JouNn Crowrey by Mr. Bryant: 


Ques. 1. At the time of the failure, the department was pretty full 
of evoods, Was it not? 

Ans. There was a great deal of goods in the department, but not 
quite SO large In the fall, 

(Jues. 2. You're pretty certain of that? 

Ans. Yes, sir. 

Ques. 5. How long did you stay there? When did you leave the 
store? | 

Ans. I didn’t leave the store until about twelve months avo. 

(Jues. 4. Were you there at the time the hands struck—before Mr. 
Kennedy died? 

Ans. I think so. 

Ques. 5. Do vou recollect Mr. Kennedy saying to the hands there 
that he would run the store if he had to run it with China- 

mien ? 
740 Ans. It was Mr. French discharged me. : 
Ques. 6. Do you recollect Mr. Kennedy saying that ? 
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Ans. Ile night; itis alone while; but I don’t remember whether 
he did or not. 

Ques. 7. Are you not certain he said that to the hands in your 
presence ? 

Ans. [le never said it in the store. 

(dues. S. Did he sav it mn the saloon ? 

Ans. He might have made a remark; [ couldn't positively swear 
as to the exact words. 

(dues. 9 Was there a conversation with Mr. Kennedy and the 
hands in the saloon? 

Ans. There was a conversation between Mr. Kennedy—at least 
the hands and Mr. Leckie, the manager. 

Ques. LO. Was Mr. Kennedy present 

Ans. At the time, he was. 

Ques. 11. What was he saying ” 
fee Ans. [le didn't interfere much in the conversation. 
(ues. I2?. Did he Say anything about the matter at all’? 

Ans. He made the remark that vou have alluded to, but not in 
that way, | don’t believe; he may have said something in that 
Way, 

Ques. 15. Did he say the store ought to be run ? 

Ans. Mr. Leckie came up 

Ques. 14. Did Thomas H. Kennedy? State what Mr. Kennedy 
sald, 


Mr. Pringue: Anything you heard yourselt. 


Qdues. 15. By Mr. Bryant: State what Thomas HH. kennedy said— 
What was said by Mr. Kennedy, and whom to? 

Ans. When he was inthesaloon there that day we were there our- 
selves; he just came in there, that is all; and the manager came 
in there, Mr. Leckie, and he asked us, every one, to go back ; and 
we went back the following day. 

Ques. 16. Did Mr. Kennedy ask you to go back ? 

Ans. Well, he asked me privately to go back himself; that 1s 

all. 
742 Ques. 17. You have seen Mr. Kennedy around the store, 
haven't you? 

Ans. [gave that testimony before, sir. | 

Ques. 18. You have seen him write advertisements there, haven’t 
you, scen hink writing around the office ? 

Ans. I have often seen him write, but I couldn't swear they were 
cdvertisements. 

Ques. 19. Do you know whether he wrote advertisements or not? 

Ans. I have no authority to say so. 

Ques. 20. State whether vou know or not ? 

Ans. I don’t know, sir. TI seen him writing im the store, but I 
don’t know whether it was advertisements. 

Ques. 21. You have seen him writthne in the store ? 

Ans. Yes, sir. 

Ques. 22. That was after the failure in July, 1850”? 


Ans. Yes. 
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743 Redirect examination of Jounx Crowney by Mr. PRINGLE: 

Ques. 1. After the failure did you see Mr. Kennedy exercise 
any acts of control or interference over the business of the store— 
Thomas TH. Kennedy ” 

Ans. No; the manager that was there at the time, Mr. Delaney, 
had complete control after the store was opened 

Ques. 2. Did you see Mr. Kennedy do anything more than go m 
and out, as a visitor would do ? 


a> 


Ans. I neversaw him do anything otherwise, except golng mn and 


OUT. 
Ques. 3. At the time of the strike you speak of, from whom did 
vou get your orders ? 

Ans. Mr. French and Mr. Leckie both. Mr. French discharged 
me himself. 

Ques. 4. How long had you known Thomas If. kennedy ? 

Ans. Four years, sir. [worked for him about that time. 
«44 Ques. 5. When he asked you to go back, at the time of the 
strike, did he assume any control in the matter, or was it a 
friendly talk with you? 

Ans. No; it was a friendly talk with me, because he and I were 
friendly acquaintances; he used to speak tome differently from what 
he would with the others, because | having charee of the stock | 
suppose Is the reason. 

(Ques. 6. And the time you say he spoke to you—the place you say 
he spoke to vou was at the saloon ” 

Ans. Yes, sir. 

Ques. 7. Whose saloon ? 

Ans. Grodsil’s. 

Ques. 8. Where is that? 

Ans. That is near O’Brien’s—this side of O’Brien’s. 


Reeross-examination of JOHN CrowLrey by Mr. Bryant 


Ques. 1. You say Mr. Kennedy has spoken to you because 
(40 vou had charge of the stock ” 
Ans. Yes, sir. 
(Jues. Z. You heard him swearing about Mr. Leckie buying eoods 
in New York, didn’t vou” : 
Ans. Aly. Leckie didn’t buy ahiy eoods for my department, dhy- 
how. 
Ques. 5. Did you hear him make any remarks about Mr. Leckie’s 
purchases In New York ? 
Ans. Not to me; he did not. 
Ques. 4. Did you hear him say so to anybody els 
Ans. Not that I know of. 
(Ques. 0. Are you positive, Mr. Crowley ? 
\ns. [didn’t hear him make that remark myselt 
Jues. 6. To anybody, about Mr. Leekie’s purchases r 
Ans. Ile didn’t purchase anything for our side of the louse at 


i 
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Store, and Vou were at the 
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Ques. 7. Did you hear him say anything about Mr. Leckie’s 


fei buying woods in New York ? 


Ans. He might have made a remark about it, but it is a 

lone time ago now. 

(ues. oS. Do you recollect he Was cursing Leckie ahiy at any time 
In the store ? 
Ans. 1 never heard him. 
Ques. 9 You never heard him yourseli ? 
Ans. No. | 
(dues. 10. You have met him there; when he would come to the 
head of the department, he would speak 


to vou? 
Ans. Yes, sir. 
Ques. 11. And ask how the goods were going when he would pass 


by; he would make the rem: ark when he passed by ? 
Ans. He generally walked down to the end and passed by 
Ques. 12. Did he ever ask you anything about—— 
Ans. I gave my evidence before. 
TT Ques. 15. Task again. Did he everspeak to you about thy 
evoods in your department at all? 
Ans. Yes, sir. After the failure in July, 1580, he might have 
asked a question about it. 
Ques. 14. Did he ever ask you what you wanted to advertise ? 
Ans. He never _ } 
(dues, Ee. You Sgn ¢ 
Ans. Tam sends sir, he never asked me what to advertise. 
Ques. 16. Did Se ee vou how fast the goods were going, and 
whether the eoods Were Yong off fast or slow ? 
Ans. T really couldn't answer that. I don’t recollect. He came 
in the store once ina while, and went out again. That Is all, 


JOHN CROWLEY, 


TAS Lestiniony of Welliam HT. Bean. 
Examination-in-chief of Wiirtram TH. Bran by Mr. PRINGLE: 


Que s. 1. Have — ever been employed in the “ Pavilion ” store 
on Marke street | 
Ans. Y CS, S1] 
(dues. 2. When were you there ? 
Ans. 1879 and 780. 
(dues. 3. Were you there at the time of the failure im July, 
‘Ans. I was, sir. 
Ques. 4. Were you there during the winter of 1879, from the 
month of September, or thereabouts ? | 
Ans. I was, sir. 
Ques. 5. What goods did you have charge of ? 
Ans. Laces, blankets, and spreads. 
Ques. 6. When you speak of laces, what laces do you mean * 
749 Ans. Laces for windows, sit. 
Ques. 7. Curtains ? 
Ans. Curtains; yes, sir. 
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Ques. 8. How did) your stock of goods at the time of the failure 
In July, ISSO, compare with what it had been im the winter of 1ISTI— 
Say, sIx months previous to the failure ? 

Ans. | head cl Very much larger stock of those three lines ot woods 


In TS79 than Thad at the time of the failure. 

Cross-examination of Wiinram H. Beax by Mr. Bryant: 
dues. 1. Did you take an account of stock in your department ? 
Ans. I did, str, on both occasions. 

Ques. 2. What was the amount of your stock mm the winter of [S7” 
Ans. That I can't give you an idea of exactly, because It Is some 
time since, sir; but [can judge from my experience in the 
(+) business, 
(ues. >. You have no recollection of the feures? 

Ans. Not of the figures, I have not. 

(Jues. d. Did you take an account of the stock in July, 1580” 

Ans. Yes, sir. 

Ques. 5. What was the amount in vour department then ? 

Ans. Well, [ couldn't tell Vou the amount now. 

(Jues. 6 And vou don’t know what the difference was ? 

Ans. No: [can’t tell the difference. 

(QJues. 7. Did you have a heht stock in July, 1880? 

Ans. It was a light stock. | 

Ques. 5. But you have no data by which you ean tell how much 
it was? 

Ans. I have not, sir; beeause about three weeks after Mr. French 
took POSSeSSION of the store I left —just about three weeks. 


Ques. 9 You are not employed there at the “ Pavilion” 


now ” 


79] Ans. Iam at the “ Commercial Mart.” 
Ques. 10. That is the same store? 

Ans. Yes, sir; formerly the “ Pavilion ;” yes, sir. 

Ques. ll. Were you there in Mareh and April, 1881, the spring 
afterwards ? 

Ans. No.sir:; IT was not; I left three weeks after Mr. French took 
charge of it. and then went East after that again. 

Ques. 12. Did you have a book seliinme eoods before the failure, 


were you a salesman ” 


Ans. Yes, sir. 

Ques. 15. Do you recollect any conversation with Mr. Kennedy 
about the sales; what did he tell vou to do with the sales, the money 
that you took in? 

Ans. I made out a regular check, as usual. 

Ques. 14. You did? 

Ans. I did, sir. 

Ques. 16. Did you turn the money over to Thomas [I]. Ken- 

nedy ? 
iy Ans. No, sir. 
Ques. 16. Do you know what became of it ? 

Ans. I have no idea; no idea at all, sir. 
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Qlues. 17. Were you there at the time it was sold under execution 
by the sheriff? 

Ans. Yes, sir. 

Ques. 1S. Did Vou sce Mir. Gilmore bidding ? 

Ans. I did not. 

Ques. 19. Do you know anything about the bidding ? 

Ans. [ did not, sir; not familiar in any way with it. 

(Jues. 2(). You don’t recollect anything at all about that ¢ 

Ans. [do not; [do not. 

(dues. 21. Were vou there on the occasion that Mr. MaeDerm ott 
was at the store Just before the failure in ISSO, when he was in the 
store in conversation with Mr. Thomas IT. Kennedy ? 

Ans. Before the failure, you mean ? 
foe (Ques. 22. Yes: just before the failure, a week or two. 

Ans. Really, Pdon’t recollect. Thaveseen Mr. MacDermott 
In occasionally; but about any conversation, | don’t know anything. 

Ques. 25. You saw him there occasionally before that ? 

Ans. Saw Mr. MacDermott ? 

(dues. 24. Yes. 

Ans. Yes, sir; occasionally | 

Ques. 25. Do vou recollect the time he was in there nearly all the 
time 2 


Ans. No, SIT, I do not: I do not, indeed. 
Redirect examination of Wiinram Tf. Bean by Mr. PRINGLE: 


Ques. 1. Durme the three weeks you were if the store after the 
opening In August, S80, 11 whose charge was’the store ? 
Ans. Ma. Frenelh’s. ; 
vod Ques. 2. Any one clse have any interference or control over 
the store ? 
Ans. Not as far as IT could see, sir; quite the contrary. 
Ques. 38. Did vou ever sec Mr. Kennedy havé anything to do with 
the business at all’? : 
Ans. T have seen him come in occasionally, that 1s all. 
Ques. 4. How long would he stay in coming in? 
Ans. From five to ten minutes. 
Reeross-cxandnation of Wirtram Hi. Bean by Mr. Bryant: 
Ques. 1. When he would come in he would take a look around 
the store, would he ? 
Ans. I am not aware, really; if 1 am busy¥ [I don’t look who is 
coming in: he may, though T couldn't swear positively. 
Ques. 2. Do you recollect his coming up and taking a look at the 
evoods In your department ? 
(Oe) Ans. Tle did not. 
(Jues. 5. You don’t recollect ? 
Ans. I «clo not. 
(dues. 4. Did he ever speak to you when he came in 
Ans. In coming in? 
Ques. 5. Yes. 
DIOS 


“s 


i 
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Ans. Yes, sir; he would come rubbing his hands and ask how 
things were, and pass on. 

(dues. G. Ask how the woods Were voing ? 

Ans. No; “How is things?” that is all, not anything about the 
woods LO me. 

Ques. 7. Did you have any conversation with Mr. Kennedy about 


\ns. No, sir. | 
Ques. 8. Did you have any conversation with him about getting 
the goods bid in by Mr. MacDermott ”? 
76 Ans. No, sir: [ did not. 
Ques. 9. Did you ever hear Mr. Kennedy have anything to 
say on that subject ? 

Ans. I did not, sir: he had no conversation with me and | didn’t 
hear him have any conversation with anybody. 
Jues. 10. Were you there in 1879, at the first failure ? 

Ans. I was. 

Ques. 11. Do you recollect his haying anything to say to you about 
that failure ? 

Ans. I do not. 

Ques. 12. Do you recollect his saying anything about compromis- 
ing the Godchaux notes ? 

Ans. No, sir: not to me he did not. 

Ques. 15. Did you hear him say it to anybody ” 

Ans. I did not. 

Ques. 14. You know very little about it? 
Tod Ans. [ know very little, because T was not up im the “ Pa: 
vilion;” I was in the Third strect store for seven months; I 
was there three weeks, in Mr. Frencl’s store. 

Ques. 15. That is, in John Hanley’s store ’? 

Ans. No, sir. 

(Jues. 16. You Say the old Third strect store ? 

Ans. The old Third street store: three weeks with Mr. French, and 
after that I went to Stockton street to do business, and eventually | 
went East; so I have given you all I do know. 


Redirect examination by Mr. PRINGLE: 


Ques. 1. How long since you have known Thomas H. Kennedy ? 

Ans. Eight or nine years. 

Qjucs. 2. When he would come im the store in this way, how did 
he appear in the store; did he have his hat on and overcoat, or how 
did he appear ? 

Ans. Yes, sir; hat and overcoat on. 

10295 Docwurnnre ntary ki ite ee Offered. 

The following testimony for complainants is offered out of its 

regular order, by consent : 


Mr. Bryant: I offer in evidence the judgment-roll, exeeution, and 
return, and all the Papers 1}) the CaS ot Creorge A. Morrison. John 
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Herriman, and Joseph C. Alexander against Thomas IH. Kennedy 
and. John Durr, specified in paragraph five of the bill. 

| offer in evidence the Judgments mentioned in paragraph six, 
seven, eleht, nine, ten, and nineteen of the bill, together with the 
judgment-r Wis in said actions, affidavits and undertakings on. at- 
tachment in cali one of said actions, writ of attachment and _ re- 
turn, writ of execution and return. | 

[ offer in evidence the complaint, affidavit for attachment, under- 
taking and writ of attachment and return in the suit of FE. J. Le 
Breton versus Thomas Hl. Kennedy and John Durr, number 7795, 
twenty-third district court, mentioned in paragraph eight of the 
bill; the complaint, affidavit, and writ of attachment being for the 
recovery of twenty-nine hundred dollars for promissory notes made 
and delivered by Kennedy and Durr to Godchaux Brothers and 
Company, and indorsed by them to Lazard Freres, and by Lazard 
Ireres indorsed to the plaimtitf In sald action, fe. J. Le Breton. 

! offer in evidenee the complaint, undertaking on attachment, 
allidavit for attachment, writ of attachment and return annexed of 

Charles de Young and M. H. de Young versus Thomas I. 
Po kennedy & John Durr, number 22658, fourth distriet court 

mentioned in paragraph eight of the bill; the complaint, 
lidavit, and writ of attachment being for 8837.70. 

| offer in evidence all the papers in the case of Levi Strauss and 
Louts Strauss, Wilham Sahlein and Jonas Strauss, copartners under 
the firm name of Levi Strauss and Company, against Thomas HH. 
Kennedy and John Durr, mentioned mn paragraph eight of com- 
plainants’ bill; the case being number 7799 in the twenty-third dis- 
trict court. The complaint, affidavit, and writ of attachment being 
for the recovery of the following sums of money : 

larst. Fifteen thousand nine hundred and thirty dollars for goods 
sold and delivered to Kennedy and Durr by Levi Strauss and Com- 
pay. 

Second. Eight thousand six hundred and forty-seven dollars and 
twenty-three cents for goods sold and delivered by the firm of ~—— 
man Brothers to the firm of Kennedy and Durr, and assigned 1 
Levi Strauss and Company. | 

Third. Twenty-two hundred and thirty-three dollars for goods 
sold and delivered by the firm of Sachs, Strassburger an Company 
to the firm of Kennedy and Durr, and assigned to Levi Strauss and 
Company. 

fourth. Twenty-four hundred and ninety-nine dollars and twenty- 
three cents for woods sold and delivered to the firm of Kennedy and 
Durr by the firm of Sweitzer, Sachs & Company, and assigned to 

Levi Strauss and Company. 
460 lifth, liftv-two hundred dollars for woods sold and deliv- 
cred by the firm of Murphy, Grant and Company to the firm 
of Kennedy and Durr, and assigned to Levi Strauss and Company. 

Sixth. Twenty-six hundred and twenty-three dollars and eighty 
cents for goods sold and delivered by the firm of L. and M. Sachs 
and € ompany to the firm of Kennedy and Durr, and assigned to 
Levi Strauss and Company; the said suit being for the sum of thirty- 
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seven thousand one hundred and thirty-three dollars and eighty- 
six cents, upon the six causes of action above mentioned. 

The next we offer in evidence is the judgment roll, afidayvit) on 
attachment, undertaking on attachment, writ of attachment and 
return, execution and return, in the cause of Joseph Kennedy VErSUS 
Thomas H. Kennedy and John Durr, number 7S02, in the twelfth 
district court, mentioned in paragraph 8 of the bill. 

The suit in the said last-mentioned cause being for seventy-five 
hundred dollars, for moneys due on a note, pavable Olle day after 
date, to wit, June 25th, 1875, and interest at the rate of one and one- 
quarter per cent. per month. Phe complaint is signed by Fox and 
Kelloge, attorneys for plaintiff, and is unverified. The answer ts 
filed March 6th, 1879, by FE. H. Rixtord, attorney for defendants, 
and is unverified, and admits generally all the allegations of the 
complaint. The judgment was entered March Sth, 1879, for seven 
thousand eight hundred and twenty-four dollars and fiftv-six cents, 

‘unsatisfied, except elehtv-nine dollars ana five cents 
The next evidence I offer is proof that Charles de Young 
“Ol and Company, Ek. J. Le Breton, Lazard Fréres, and Joseph 
Kennedy are not now, and were not durine the month of 
Mareh, 1879, members of the San Francisco Board of Trade or com- 
bination of merchants mentioned tn the answer. 


(The above proof is admitted by consent, subject to all legal ex- 
ceptions, except that of the actual production of the said records and 
the production of the last-mentioned testimony ; except the obyec- 
tion to the actual production of the records; and the said) parties 
have each the privilege to refer to the said records at anv time, and 
to refer to the last adniitted facts as proved.) 

(See stipulation, page O14.) 


Lestiinony of Joseph Naphtaly. 
Testimony for respondent MacDermott (resumed), 
Mxamination-in-chief of Josepn Napurary by Mr. Pring ie: 


Ques. 1. You are, Pbeheve, a practising attorney in this city ? 
762 Ans. Yes, sir; I am. 

Ques. 2. What connection, if any, did you have with the 
sults of Schmidt and Jacobi against Kennedy and Durr in March, 
S79? 

Ans. The firm of Naphtaly, Freidenrich and Ackerman, of which 
fama member, brought the suit as attorneys of plaintiffs. 

Ques. 5. Do you remember who obtained the first attachment on 
the goods of Kennedy and Durr? 

Ans. I think Schmidt; Schmidt or Jacobi. 

Ques. 4. As between them and any other attaching creditors ? 

Ans. Well, Schmidt or Jacobi, either one or the other. 

Ques. 6. How was their attachment in point of time as compared 
with the other attaching creditors of Kennedy and Durr ? 

Ans. As soon as I found out there was to be a failure on the part 
of Kennedy and Durr, I hurried up with my suits and levied my 
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attachments first: after that. P believe, came an attachment of the 
“Chronicle” I think, and then—no, the “Chronicle” or Lazard 
réeres, | don’t remember which now any more, and after that came 
Levi Strauss’ attachment. 
TO Ques. 6. The “ Chronicle” or Le Breton ? 
Ans. The “Chronicle” or Le Breton: I don’t remember 
which was the thire. 

Ques. 7. Then came Strauss’ 

Ans. Then came Strauss’; ves. Strauss’ was far behind the fourth 
or fifth attachment: Tam not sure now which: | can’t remember. | 
see now (referring to paper) that Lazard) Freres attachment was the 
third Or Le Breton ss: he Wales ther cashier, and where the Chront- 
cle” represented by de Young comes in [| don’t remember now. 

Ques. 8. The “ Chronicle” attachment, represented by de Young, 
was that before or after the attachment of Levi Strauss ? 

Ans. I guess it was behind him. [Tt is difficult to tell now the 
order of anybody elsce’sattachment except my own ; those | know were 
the first, and the others I think were in the order IT have stated. 

(Jues. 9. Did you have occasion to KnOW anvthine more of the 
Strauss attachment ? 

Ans. Yes, sir. 

(dues. 10. State, 1f vou please, how you came to have a 
16-4 further acquaintance with the Strauss attachment. 

Ans. The creditors whom Mr. Strauss represented im. lis 
suit cmploved me to represent their suit as well, and T acted for 


"- 


them. 

(ues. Ll. Was not VOour Dosttion adverse to t 
a prior attaching creditor ? 

Ans. It was originally; but after that attachment another was 
levied by me. and IT met the committee of creditors of the board of 
trade, and they complained that T did) get ahead of them; and I 
finally agreed that they were to share In my proeaeds of the attach- 
ment, if PT recollect, and T was in theirs; in other words, we were to 
vo in together. T didn’t want to take any advantage of them aris- 
Ing from omy prior levy, and when that agreement was made with 
them IT was employed to attend to them cases. 

Ques. 12. Did you or vour attorneys recetve any money for their 
Claims? 

Ans. For Levi Strauss and Company ? 

Ques. 15. For Levi Strauss and Schmidt and Jacobi? 

Ans. IT did. 

Ques. 14. From whom? 

Ans. From Mr. MacDermiott. 
160 Ques. 15. State how that happened, and state fully the cir- 
cumstances as faras you know them of your own knowledge. 

Ans. | settled the Schmidt and Jacoort claim with Mr. MaceDer- 
mott for twenty thousand dollars, pavable in notes; afterwards I in- 
duced Mr. MaeDermott to discount the notes. and he pad nie some- 
thine like nineteen thousand dollars; | dom’t remember now the 
amount any more—a little less than nineteen, figuring off the dis- 
count; IT got that ina check, cash. When I settled the Strauss at- 


: oe 
heir own, vou being 
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tachment | settled also with all the other PCrsons who were asso- 
chited with Mr. Strauss in the recovery in-that suit. 

Ques. 16. Explam that, what you mean “associated with Mr. 
Strauss.” | 

Ans. From the failure of Kennedy and Durr becoming known. 
Mr. Strauss got a few of the other creditors together, who assigned 
them claims to him,and he brought h sihesases Afterwards a mecting 
was called by the board of ti ‘ade, calling Upon all the ereditors to 
COT up there and join them im litivat Ol) against Kennedy and 
Durr: whoever came In and contribute d to the CX PeHses thre board 
of trade or Mr. Strauss was bound to protect In the settlement: and 
represchting Mr. Strauss IT was mm duty bound to protect every per- 
on who had so contributed to paving the expenses of the Strauss 
uit: and when T settled the Strauss claim I settled also for all the 
others who were not in the suit, but who were imterested in the re- 

sult of the suit through Mr. Strauss; that is to say, all the 
766 other creditors who were members of the board of trade, and 
such other creditors as came in and contributed to the ex- 

Peres es, and they amounted as. near as f can remember now to a! 
little over sixty-two thousand dollars 

Ques. 17. Have you any memorendum that would refresh yout 
micMiory ¢ | 

Ans. | havenot here. [have gotthem at home. | received from 
Mir. MacDermott, my payment of the notes that T represented, four 
notes each, TP beheve, for cight thousand two hundred and seventy- 
nine dollars. At that trme there was a dispute between Mar. Mac- 
De en eee myself whether | had a right to demand a settlement 
of all the claims that T claimed to represent, he claiming that some 
of the i rsons for whom T asked payment were not members of the 
board of trade, and that [ had nothing to do with them. It was 
hot — for me then to find out exactly whoni - did repre- 

nt, but Thad a list of the creditors that I thought I represented, 
“om 1 didn’t want the settlement to be delayed: whereupon Mar. Mac- 
Dermott gave me these four notes, and [ procured to him an assign- 
ment of the claims that I represented, oe to represent, with 
‘t that if, after looking it up, 


an agreement that he signed to a effe 
it)), ron wie make the 


I find that I have got too much = from Ii 
proper deductions upon the notes; on the contrary, if afterwards ] 
found [T had not enough, he was to give me the increase, at fifty 
cents upon the dollar for each claim. After that I went over to the 
board of trade and compared the statements of the amount, and | 
found that [ had charged for Lazard Freres claim, whieh I did not 

represent, and | found that I had settled the “Chronicle ” 
767 Clanms—Mike de Young claim, or the Charley de Young 

clann—which [ didn’t represent, and some other claims; I] 
had gotten more than Twas entitled to gct from him under the terms 
agreed upon. | figured up the am sunt and found that t by crediting 
each note “= something like four hundred dollars—three hundred 
and ninety or eighty dollars—it would make the matter right; that 
Is to say, l deducted the amount of the claims that Twas not enti- 
tled to get the money for from the amount of the notes Mr. Mace- 


| 
1 
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Dermott Fave me; the amount of that im the ageregate was nearly 
sixteen hundred dollars. And I procured for Mr. MacDermott the 


assignment of those claims and gave them to him; and, in fact, | 
had the notes from him before I gave him the assignment, he rely- 


Ing upon me to make it correct, and T did make it correct afterwards. 

(Ques. 18. Will you look at these notes (exhibiting papers) and see 
if you have ever seen them before ? 

Ans. Yes. sir: these are the notes that I received from Mr. Mae- 
Dermott, and I see upon the back of each note T am credited three 
hundred and eighty-seven dollars and seven cents; four times that 
amount is the amount for which [had been paid without being en- 
titled to receive it from Mr. MacDermoit. 

Ques. 19. On account of the Le Breton and de Young claims’? 

Ans. Yes, sir; mn other words, he paid me for what IT had no 


neht to eet, and when [I found out so | deducted from each 
TOS rote fifty cents on the claim from each note. These notes 

were collected by Mr. Levi Strauss, who handed the money 
Into the board of trade, and every creditor represented in this amount 
called upon the board of trade and received his dividend at the 
board of trade. 

(dues. 20. Do you know, of your own knowledge, how the matter 
of the purchase of these clams by Mr. MacDermott was brought 
about ? 

Ans. What do you mean ¢ 

Ques. 21. Who induced the purchase? 

Ans. Who induced him to buy these elaims from me? 

(Jues. 22. Yes, sir? | 

Ans. | did. 

Ques. 25. State all vou know on that subject ? 

Ans. I don’t know exactly What to say about It, except when I was 
employed by these creditors to make their claims, as [ had carefully 
looked into the matter, | was satistied that we could not make fifty 
cents on the dollar out of the stock, and knowine Mr. Mac Dermott 
very well, and he claiming to be a large creditor and beine very 

far behind in the attachment suits, [ persuaded him to take 
769 up all ourclaims and eet the Jacobi & the Schmidt suit and 
the Strauss suit and all these suits in his hands. 

Ques. 24. By what inducements? 

Ans. Why, it was the Kennedy and Durr people; they had no 
more credit, and Mr. MaeDermott was a very responsible man; Iwas 
satistied if he took hola of the eoods ot the Store himself, by se 
plenishing the stock he might work out some of his money, while 
if he let the thing vo that Way he wonld not get a cent; TI seemed 
to have persuaded him into it, and he paid me this money. 

(Jues. 25. Was the settlement you spoke of made on behalf « 
any one else than Mr. MacDermott; did you know any one else in 
the settlement ? 

Ans. I knew nobody else; either Mr. MacDermott had a clerk there, 
and he satd it was more conyenient for him to get his clerk to sign 
the notes; I beheve that is the man: a man named Wertheimer 
was clerk for Mr. MacDermott; he gave me the notes and Mr. 


yf 
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MacDermott indorsed them for me: it didn’t make any difference 
to me: Charles I. MacDermott was the man | dealt with; Wert- 
heimer was simply his elerk,and did as he was told; TP suppose he 
had no interest in it. : 

Ques. 26. When the terms of settlement between vourself and 

Mr. MacDermott were agreed upon, who conducted the sale 
779 and managed the affairs of selling the property under the 
executors 7 

Ans. I don’t remember; IT beheve Twas present at the sale on 
behalf of Mr. MacDermott: I don’t know really; [don’t remember 
how anything about it; I know | was at the sale. 

Ques. 27. Do you remember whether the settlements that you 
have spoken of were completed hefore or after the sale? 

Ans. Certainly before that—certainly before the sale; [T was not 
vome to have the sale of the stock take place unless [had my chents 
all settled with, and then the sale could go ahead. 

Ques. 28. Why did you and Mr. MacDermott strike out what was 
due to Le Breton and to de Young in this settlement ? 

Ans. Having access to the books of the board of trade in this Case 
at that time, when [ was about settling with Mr. MacDermott, 
I went up there and got the claims from the books, and | found 
upon the books there a claim of Lazard Freres and the claim of the 
“Chronicle,”?’ and [ beheved that they were in with Strauss and 
that IT was bound to protect them; and when I got from Myr. Mac- 
Dermott the fifty cents on the dollar, and [not having the time to 
find out who was right or who was not meht, | took the benefit of 
the doubt in my favor and got him to give me the notes, and he 
relied UpPOl MV word that IT would see it settled before IT would hand 

it over to Strauss, and [ did so; after [ got them IT went 
til to the board of trade and found that these tWo people did hot 

pay anything towards prosecuting the suits, and when they 
didn’t pay anything they were not to get anything; therefore we 
left them out altogether; we had nothine to do with them: and 
since then I have ascertained that,as a matter of facet. Lazard Freres’ 
claim was in suit; that the KE. J. Le Breton and the “Chronicle” 
claims were In suit—the Charles de Young claim—who was repre- 
sented by other attorneys; we didn’t represent them at all, and | 
have no right to get anything from Mr. MacDermott for them, and 
I gave it back after I got it. | 

(dues. 29. [Showing paper.] Have you ever seen this check before ? 

A. Yes, sir; I have seen the check. 

(ues. 30. State what it Is. 

Ans. This is the check for eighteen thousand cight hundred dol- 
lars (I didn’t know how much; I thought it was eighteen thousand 
nine hundred) which Mr. MacDermott gave me in settlement of the 
Jacobi and Schmidt claims. 

Ques. 51. Was that check ever paid; if so, to whom ? 

Ans. It was paid me by endorsement at the bank; I deposit with 
the Anglo-Californian Bank, | believe; yes; that is correct; I de- 
posited this with my bank account at the Anelo-Californian Bank 
and drew agaist It. 
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712 Ques. 32. Did the board of trade, who were the second at- 

taching creditors after Schmidt and Jacobi, never examine 
into or test the claim of Schmidt and Jacobi? 

Ans. They did. | 

Ques 35. And what was the result of that examination ? 

Ans. The result of that examination was, they were satisfied it 
was as genuine and good a claim as their own was. That is the 
reason Why they employed me to assist them in getting their money ; 
otherwise they would have fought our claim. It was a debt owing 
by Kennedy and Durr to Godchaux Brothers for goods sold and de- 
livered by Godchaux to Kennedy and Durr, and for which Kennedy 
and Durr had given Godchaux notes, and these notes were sued by 
these persons as the endorsees of them. 

Ques. 3-4 At the time of the sale what was the amount of the 
debts which you, representing originally Schmidt and Jacobi, and 
subsequently Levi Strauss—what was the amount of the debts 
charged upon the property which you controlled ? 

Ans. How much was the Strauss attachment for ? 

Ques. 50. Tstimate, as nearly as you can. 

Ans. The Strauss attachment thirty-seven thousand ? 
tio Ques. 56. Yes sir. : 

Ans. It would make—the attachments of Jacobi and 
Schmidt, they were probably forty-seven thousand dollars; the 
Strauss was thirty-seven thousand ; that makes eighty-four thousand 
dollars; the Le Breton attachment about two thousand dollars; | 
represented about eighty thousand dollars of claims myself. That 
is an error; [ represented over a hundred thousand dollars, because 
I did receive fifty cents on one hundred and one thousand and some 
odd hundred dollars in cash and notes—about that. 

Ques. 37. Then there was payment of eighty-four thousand dol- 
lars of attachments, as I understand you, prior to the Joseph Ken- 
nedy and Charles de Young—— 

Ans. [Interrupting.] And E. J. Le Breton. 

(dues. 38. No: he came in between. 

A. Certainly; yes; that is correct; payments of eighty-four thou- 
sand dollars. 

Ques. 89. You say you have attended the sale ? 

Ans. Yes, sir. 

Ques. 40. Who superintended the bidding under those execu- 

tions ? 
vid Ans. Mr. MacDermott had somebody there to attend to 
this business for him There were a number of people there. 
Mr. MaecDermott went to the store the day before before I got the 
notes and examined the stock with somebody, and then the next 
day when the sale took place he was there, and somebody else was 
there, and he and lis man did the bidding. 

Mr. Princie: Defendant MaecDermott offers these, the three notes 
and cheek, in evidenee. 

(They are marked Defendant’s Exhibits A, B,C, and D, respect- 
ively.) 

IS—S57 
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The Wrrness. I want to state right here when I speak of the 
board of trade creditors, I don’t mean that every creditor T repre- 
sented was a member of the board of trade, but persons who had 
come in to join the board of trade, for instance, the “ Morning Call,” 
they did not belong to the board of trade, but they paid their share 
to fight Kennedy rnd Durr, and when anything was made I[ got 
through their dividend as well fifty cents on the dollar. I want 
that understood I don’t mean a//. 


(Ques. 41. Why was it that Mr. MacDermott, in order to dispose 
of the prior attachment of thirty-seven thousand dollars, which was 
the amount 8f the Strauss claim, made purchases of half of the sixty- 
two thousaud dollars ? 

Ans. If Mr. MacDermott would not have bought my claims that 
[ represented, [ would have had the stock sold at sheriff’s sale; it 
would have brought from fifty to fifty-five cents on the 
dollar; it would not bring enough for the first attachment— 
the Jacobi and Schmidt attachment; 1t would not bring 
enough to pay that, while, if the stock would have been kept up, 
fixed up with fresh goods, and what these dry goods dealers gener- 
ally have in this town, have a bankrupt sale; if they fixed that up, 
Mr. MaecDermott, he would get dollar for dollar for those goods, be- 
cause generally they pay more for those bankrupt sale goods than 
they pay for goods at first-class stores. 

Ques. 42. That is not exactly my question. My question was, 
why it was you had settled sixty-two thousand dollars’ worth of 
claims ? , 

Ans. Why, because he could not settle for any less. Mr. Strauss 
vould not. I wouldn’t settle for him, nor would Mr. Strauss settle 
for his own claim, when he was morally bound to protect his asso- 
clates. If he would have paid him every dollar of Mr. Strauss’ 
claim, Mr. Strauss wouldn’t have accepted it except by giving me a 
satisfaction-piece ; he would not have sold my just claim; he would 
not, so as to give him a chance to buy his stoek in or use it. The 
notes I got for the Jacobi and Schmidt claims were without interest, 
and [ discounted them with Mr. MacDermott and got the coin, and 
the amount of the discount must have been twelve hundred dollars, 
I see by the check. 


© gt, 


wis Cross-examination of Josepn Napytrary by Mr. Bryant: 


Ques. 1. The first suit of Jacobi and Schmidt, in those two suits 
you were the attorney for plaintiff, were you not ? 
Ans. Yes, sir; I was. | 
Ques. 2. In the suit of Levi Strauss and Company against Ken- 
dy and Durr? 
Ans. Mr. Sharp was. 
Ques. 3. The record shows you were. Refresh your memory. 
Ans. If the record says so, you know best. I can’t remnember now 
exactly. I brought the suit for Levi Strauss, and as their attorney ; 
afterwards, when there was a little talk between Mr. Strauss, and 
those he represented, that there might be a contest between them 


l 
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and the Schmidt and the Jacobi claims, they employed Mr. William 
H. Sharp as their attorney, and I didn’t know anything of the Levi 
Strauss suit until the committee were satisfied as to the character of 
the Schmidt and Jacobi claims; I then got him to keep on with 
their business. | 

Ques. 4. And in the Le Breton suit you were attorney for plain 
tiff also, were you not, your firm ? 

Ans. It may have been in the office; I had nothing to do 
with that suit though. I did not bring all the suits. If Mr. 
Bryant says so, it is so. 

Ques. 5. The record shows that fact. 

Ans. That is, no doubt, so. 

(Qlues. 6. That you were attorneys for I. J. Le Breton ? 

A. Yes, sir; I think you are right about it. : 

(dues. 7. And these were all brought on the same day, were they ? 

Ans. Well, that I don’t know. If the record says so, It is so. 

Ques. 8. You didn’t compromise for fifty cents on the dollar? 

Ans. [ gota little less 

Ques. 9. Twenty thousand dollars and forty-seven and odd thou- 


did 


sand dollars. 
Ans. That was forty-seven included with the interest on the notes. 
(ues. 10. About forty-seven cents on the dollars you got 
778 ~— for the Schmidt and Jacobi claims ”? 
Ans. Yes, sir. 

(Ques. 11. In these notes, the four notes vou got from Mr. MacDer- 
mott to settle with the combination of merchants, that was fifty cents 
on the dollar? 

Ans. Yes, SIr. 

(QJues. 12. Did the Joseph Kennedy attachment share in that? 

Ans. No, sir. 

Ques. 13. Did the Le Breton attachment share in that’? 

Ans. No, sir. 

(QJues. 14. Do you know anything about the payment of this Le 
Breton claim ? 

Ans. Yes, sir. 

Ques. 15. When was that paid, and how ? 

Ans. I don’t know when it was paid or how it was paid, but Le 
Breton, that is Lazard Freres, they had made 2 settlement of their 

own with Kennedy and Durr. 
“is Ques. 16. After the sale or before 
Ans. That I ean’t tell. 

Ques. 17. But it was an independent settlement ? 

Ans. Yes, sir. 

Ques. 18. Do you know on what terms ? 

Ans. My recollection is they were paid dollar for dollar on time ; 
they paid in installments notes of Kennedy and Durr 

Ques. 19. Without security ” 

Ans. Without security. I think they got their claim in full, pay- 
ine to them in installments; at all events Lazard Freres (which ts E. 
J. Le Breton) made their own settlement with Kennedy and Durr, 
and [ had nothing to do with that. 
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Ques. 20. The Charles de Young claim; do you know how that 
was paid ? 

Ans. I do not, sir. 

Ques. 21. You don’t know whether it was paid at all? 

Ans. No, sir; I don’t know anything about that. 
750 Ques. 22. At that time Kennedy and Durr owed various 
parties on indorsed notes, accommodation notes to Godchaux, 
did they not, about sixty-nine thousand dollars ” 

Ans. I don’t know the amount; I know that is the fact, that they 
were on accommodation paper, and to Godchaux, to a considerable 
extent. 

Ques. 23. Do you recollect when that was settled, or any of it ? 

Ans. When Godchaux settled ? 

Ques. 24. When these accommodation notes of Kennedy and Durr 
were settled, or any of them ? 

Ans. Ido not. I know Godchaux settled his hability upon those 
notes. | 

Ques. 25. At the same time we speak of, at the settlement im 
Mareh, 1879, independent of the Schmidt and Jacobi claim, Ken- 
nedy and Durr were indorsers for Godchaux on large amounts of 
paper ¢ 

Ans. Yes, sir. : 

Ques. 26. And these were not included in your settlement for these 

notes ? 
15] Ans. I had nothing to do with that. 
Ques. 27. They were not included in the fifty-one thousand 
dollars ? 

Ans. No, sir; the Jacobi and Schmidt notes—those were given In 
merchandise. 

Q. 28. Independent of the Jacobi and Schmidt notes, there were 
large quantities of accommodation indorsements that Godchaux 
charged for, by Kennedy and Durr’? 

Ans. Yes, sir; probably sixty or seventy thousand dollars, I think. 

Ques. 29. Do you know when the note for which that is a check 
for the payment was made”? 

Ans. “Exhibit D” is the check I received for the note that Mr. 
McDermott had a few days prior to that given me in settlement of 
the Schmidt and Jacobi elaims. 

Ques. 50. Was the note made about the time you substituted 
Messrs. Fox and Kellogg as attorneys for plaintiffs in the Schmidt 
& Jacobi suits? 

Ans. It may be; I don’t remember. The records could show that 
exactly. I couldn’t tell that. 

Ques. 31..[T asked you the date of the note. Did you get 
TS? the note from MeDermott—the twenty thousand dollar note— 
before you substituted Messrs. Fox and Kellogg as attorneys 

for plaintiff in the Schmidt and Jacobi suits ? 

Ans. I can’t tell the date, however, but I can say this much, that 
| made an arrangement with Mr. MacDermott ; if he would not give 
me his note, his word would have been as good; I would have taken 
his word as readily as his check. 
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Ques. 52. When the agreement was made that MacDermott should 
pay twenty thousand dollars for the Schmidt and Jacobi claims they 
were substituted, you say ? 

Ans. I think so, because I wouldn't have substituted anybody 
without getting my client’s share of the judgment or claim. 

Ques. 55. The agreement to pay the four bits on the dollar to the 
mercantile claimants was made about the time of the date of these 
notes, was it” 

Ans. Yes, sir; ora few days before that—about that ; Tmay have 
settled the matter with Mr. MacDermott a day or two before that, 
before the actual date of the note. 

Ques. 54. What I am trving to get at is this: Was the Schmidt 
and Jacobi settlement at one time and this at another ? 

Ans. [| think they were about the sametime; Ithinkso; J really 

can't tell now. 
150 Ques. 50. You have no memoranda to- know the date of the 
note that was made in payment of the Schmidt and Jacobi 
claims ? 

Ans. I have not. 

Ques. 36. In this settlement with the creditors of Kennedy and 
Durr, the mercantile creditors which you spoke of, did anybody as- 
sist you in going to see the merchants—did anybody go with you? 

Ans. IT only saw the committee. 

(Jues. D7. Did you see Thomas HH. Kennedy interested in the 
matter ! 

Ans. I did not. 

Ques. 58. Did vou see Mr. MacDermott imterested in the matter 
any further than seeing you ? 

Ans. Yes, sir; Mr. MacDermott, ves, sir. Ile was the only one I 
had anything to do with in the settlement. 

Ques. 39. You don’t know whether Thomas IH. Itennedy assisted 
you or not? 

Ans. IT know he did not assist me in the matter. IT can explain 
Why it is that I took less forthe Jacobi and Schmidt settlement than 

for the Levi Strauss settlement. 
To Ques. 40. Did you ever have any other demands against 
Kennedy and Durr than these you have been speaking of, 
for any other chents since that time? 

Ans. Since that time’? Yes; I have. 

Ques. 41. Do you recollect any insurance claims that you had 
against them ? 

Ans. I do not. 

Mr. Princue: Defendant MacDermott objects to any examination 
on other amounts than those covered by the examination-in-chiet, 
as not proper for cross-cxamination, and because in this the counsel 
makes the witness his own. 

Mr. Brvant, counsel for claimants, Insists 1t Is proper cross-exam1- 
hation. 


Ques. 42. Did you have any claims —" them that were placed 
in your bands for collection in July, 1880 ? 
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Ans. [ had one, [ believe. 

Ques. 45. Who was that for ? 

Ans. Rosenbaum and Company 

Ques. 44. Was that paid? 
755 Ans. It was. 
Ques. 45. Why’ 

Ans. Because Mr. MacDermott paid it. 

(Jues. 46. Is that the only reason ? 

Ans. Well, I tell vou frankly why it was paid. T have nothing to 
conceal about it. First of all, Mr. Rosenbaum would never have 
sold these goods to Kennedy and Durrif he had not thought that 
Mr. MaeDermott was responsible for them; how he got the idea I 
don’t know. Mr. Augustine, the manager of that business (Mr. Ros- 
enbaum residing in New York), felt very much chagrined at the 
idea that he sold to Kennedy and Durrsucha large bill. I had the 
claim to sue. 

dues. 47. Well, after vou had the claim to sue, did you see Mr. 
Mac Dermott ? 

Ans. [| did. 

(dues. 48. Have any Conve rsation with him about it? 

Ans. [ sold him the claim—it was sold. 

(Ques. 49. Was the store under attachment at the time you sold it 

to him ? 
756 Ans. It was. 
Ques. 50. Why did he wish to buy more debts agaist 
kKennedy & Durr ? 

Ans. It was the best purchase he ever made. 

Ques. 51. Why was it the best purchase he ever made? 

Ans. Beeause if he had not bought that there would have been 
five creditors who would have put the thing in insolvency, although 
Mr. MaeDermott claimed there was not; he claimed that oneclaim, 
the Godchaux claim against Kennedy and Durr, was not a genuine 
claim—without any consideration whatever. 

Ques. 52. But if that claim had not been paid do you think that 
five creditors could have been secured to put the firm of Kennedy 
and Durr into involuntary insolvency ? 

Ans. Five persons that claimed to be creditors. 

Ques. 53. And the payment of the Rosenbaum claim diminished 
the number to how many ” 

Ans. To four. 

Ques. 54. Did Mr. MacDermott assign that asthe reason of 
purchasing the claim ? 

Ans. No, sir; he didn’t assign that as the reason. 

Ques. 55. Was he informed that would be the result ” 

Ans. That I don’t know. | 

Ques. 56. Did you inform him that ? 

Ans. I think Mr. MacDermott knew it without my telling him. 

Ques. 57. Do vou think you informed him of that, or did you 
inform his attorneys of the fact that five creditors could not be 
secured ? 

Ans. No, sir; I did not. 
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Ques. 58. You did not inform Mr. MacDermott ? 

Ans. No, sir; I did not. 

Ques. 59. You say that in the settlement of the Schmidt and 
Jacobi claims you took less for them than you did from the mer- 
chants ? 

Ans. I did. 

Ques. 60. And thev were the first attaching creditors ? 
dS Ans. Yes, sir. 

Ques. 61. At that time there was no law by which the firm 
could be adjudged either insolvents or bankrupts ? 

Ans. I think not. What was the year’ 

Ques. 62. 1879. 

Ans. No, sir; there was no involuntary insolvent law then. 


Redirect examination of Josepn Napurary by Mr. PRinaie: 


Ques. 1. Were there no personal considerations urged by you 
Upon Mr. MacDermott to make him purchase that Rosenbaum 
claim ? 

Ans. I don’t know as any personal consideration. I have the 
honor of claiming Mr. MacDermott’s friendship, and he has in 
money matters favored mein claims [ have had and in other re- 
spects; and Twas very persistent with him in favor of Mr. A\ugus- 

tine, Who is a personal dear friend of mine, who felt very, 
789 very bad. This was, I believe, the first bill of goods that had 

ever been given them, and they were an entire loss; and | 
beeged Mr. MacDermott not to mind a few hundred dollars and set- 
tle this claim. 

(ues. y 4 Now, do you know, of your own knowledge, ot any other 
inducements being brought to bear upon Mr. MacDermott for the 
purchase of that claim ? 

Ans. [ do not; [can’t remember now about it. T don’t remem- 
ber any more than that. I took it more of a personal matter than 
I did anybody else’s claim, and Mr. MacDermott saw this man 
Augustine himself, and Augustine complained to him, I believe, 
that it was the first bill of goods; that they had never bought any- 
thing of him before. Mr. Rosenbaum, the principal, was in New 
York, and he always had some vague idea that Mr. MacDermott 
was the man that was the responsible man, and Mr. MacDermott 
settled it. 

Ques. 5. Can you state why Mr. MacDermott was able to purchase 
the Schmidt and Jacobi claims at what seems to be a less rate than 
the claims represented by Levi Strauss ? 

Ans. He was able to purchase these less than the other claims in 
this way: These notes, the Godchaux notes, had been transferred to 
other persons. Godehaux was a member of the board of trade at 
that time. Rather than have the erceditors—the board of trade 

creditors—have any dispute with these notes, claiming that 
790) they should come in and divide with them, I preferred to 
take less for these claims for the purpose of having the other 
creditors get more. Godchaux was a member of the board of trade 
at the time, and under their rule they were to have divided these 
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proceeds with him; and rather than have the dispute with the cred1- 
tors about it, | preferred to take less than that and get the money. 

Ques. 4. Do you know why Mr. MacDermott did not pay the Le 
Breton claim with the other claims that were originally in your 
hand ” 

Ans. The Le Breton claim never was in my hand; but Mr. Mae- 
Dermott found out that Kennedy and Durr settled the matter with 
Lazard Freres themselves, and he did not settle that, I believe: it 
may be that he did, but I don’t think he did. IT think Lazard 
iréres took Kennedy & Durr’s note for the full amount of the money, 
relying upon their promise to pay. 

Ques. 5. What, in fact, was the value of that claim in its then po- 
sition upon that stock of goods with forty-seven thousand dollars 
head of it represented by Schmidt and Jacobi ? 

Ans. I think it was worthless. I don’t think the stock of goods 
would have brought any such sum of money as that at sheriff's sale 
if it would have been sold in the most particular and careful 

— manner. 
i Ques. 6. Were the Joseph Kennedy and the De Young 
claims of any value in the position in which they stood ? 

Ans. They were not worth anything. They were not worth any- 
thing atall. I don’t think Mr. Kennedy ever attached the store. I 
think he attached probably same book aecount. 


Recross-examination of Josern Naputrary by Mr. Bryan: 


Ques 1. When the Jacobi suit was assigned the notes were assigned 
to a collector by Godchaux Brothers and Company, were they not— 
a collector named L. Jacobi ? 

Ans. Yes, sir. 

Ques. 2. L. Jacobi was at that time a man of not a great deal of 
means, was he not? 

Ans. That I don’t know. 

Ques. 5. Was not the question raised by members of the board of 
trade that it was impossible for Jacobi to have paid Godchaux dol- 

lar for dollar ? . 
92 Ans. Members of the board of trade knew Mr. Jacobi as 
well as they knew themselves. There was no question 
whether Jacobi paid any money for it. The question was simply 
whether it was a genuine debt of Kennedy and Durr, & it was one 
beyond any question in the world. 

Ques. 4. Mr. Godchaux at that time was bankrupt himself, was 
he not ? 

Ans. Not at that time, was it? You must tell me the dates. 

Ques. 5. The fifth day of March. 

Ans. Godchaux bankrupt. 

Ques. 6. At the time the Schmidt and Jacobi suits were brought 
were there any attachments brought on Godchaux place of business? 

Ans. You tell me now the failure was on the same dav; there- 
fore it was. I take your statement. 

Ques. 7. You testify as to your memory of the dates entirely from 
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Ans. Yes, sir. 
Ques. 8. Then there was a question at the time whether 


793 these were bona fide assignments by Godchaux Brothers and 
Company to Sehmidt and Jneobi. was there ? 
ADS. Yes. SIP. ; 


Ques. 9 And then, as a reason of that matter, It was questioned 
whether Schmidt and Jacobi had ever paid Godchaux Brothers and 
Company the consideration of those notes ? 

Ans. No, sir; the question simply was, whether Godchaux Broth- 
Crs, bene members of the board of trade, should not come in with 
the board of trade members and divide the proceeds pro rata with 
all of them. That was the question. 

(dues. 10. You said, in answer to Mr. Prinele, that the Rosenbaum 
claim was paid by Mr. MaeDermott after your strong solicitation, did 
vou not 

Ans. Yes, sir; it Was assigned to him. 

Ques. 11. Tfat had not been assigned to him, you intended to take 
proceedings, and, if possible, put the stock of Kennedy and Durr 
Into Involuntary isolyency ? 

Ans. If I could not get anything paid on my claim, I would have 
done everything posst ble to have been done under the law to make 

them pay it. 
wd Ques. 12. You thought Mr. MacDermott knew you would 
do that ? 

Ans. I think he knew I was going to do such a thing as that. 

Mr. Princie: All this is subject to our objection. 

Ques. 15. Was there any question made as to: the good faith of 
the Schmidt and Jacobi debts ? 

Ans. No, sir; at the bee@imning, when the suits were first brought, 
of course outside poople didn’t know but that it was one of those 
accom-odation notes that were gotten up in the market; but it seems 
it was found that these notes represented merchandise actually sold 
and delivered by Godchaux to Kennedy and Durr for which Ken- 
nedy & Durr gave to Giodchaux Brothers their notes; they were 
genuine notes for so much merchandise sold; and when they were 
satisfied as to that, there was no question discussed, nothing at all 


es 


aby more. 
TO Testimony of W. Hl. L. Barnes. 
Examination-in-chief of W. TH. L. Barnes by Mr. PRINGLE: 
Ques. 1. [| believe you: were the attorney of Messrs. Clafflin and 
Company in July, 1880, July or August, in endeavoring to Injoin a 
sale of the stock of goods of Kennedy and Company, on Market 
street, at the suit of Charles F. MacDermott ”? 
Ans. Yes, sir. 
Ques. 2, Did you have any conversation with Mr. MacDermott 


about that time in reference to the case ? 
Mr. Bryant: That we object to, asimmaterial, irrelevant, and in- 
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competent. ‘Phe further objection, the conversations are not said 
to be in the presence of any one of the plaintiffs. 


Ques. 3. By Mr. PRINGLE: In reference to his position in the case ? 

Ans. IT saw Mr. MacDermott once or oftener at the store of Ken- 
nedy and Durr and had conversation with him. 

Ques. 4. Do you remember whether m that conversation or those 
conversations he ever stated at what amount he would settle his 

claims and surrender his hold upon the goods ” 
76 Ans. Well, the conversation oecurred somewhat in’ this 
way: I was there to protest against the sale by the sheriff 

of the stock of Kennedy and Durr, and [I had some pretty high 
words with Mr. MacDermott; 1 the course of that conversation Mr. 
MacDermott said to me that he would throw off either ten or tifteeen 
or twenty thousand dollars from the face of his claim and sell it to 
me, with all the benefits of his levy and his nights, whatever they 
were; he did make that offer. 

Ques. 5. To you, as representing, of course, Claflin and Company ? 

Ans. Yes, sir; but, of course, | couldn't accept, and T didn't know 
what we were getting. 

Ques. 6. Do you remember whether or not he requested you to 
telegraph that to your chents in New York ? 
Ans. I think he did; I think he said he would give me time to 
do it. 


Cross-examination of W. H. L. BARNEs by Mr. Bryanr: 


Ques. 1. At that time vou represented some creditors of Kennedy 
and Durr ? 

Ans. | represented H. B. Clafthn and Company, of New 
York, who were creditors of Kennedy and Durr, for mer- 
chandise sold and delivered, to quite a large amount. 

Ques. 2. Did you know whether there was an effort to place Ken- 
nedy and Durr or to procure an adjudication of Kennedy and Durr 
to be involuntary insolvents under the State insolvent law ” 

Ans. So faras Tam concerned, I didn't attempt to do that, because 
there were not creditors enough to do it; there were not creditors 
enough here to put them in insolvency: but there were enough New 
York creditors, if they were only San Francisco creditors. 
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(The further hearing ts continued by consent until September 6th, 
ISS2, at 2 o'clock p. m.) 


WEDNESDAY, Septeniber 6th, 1882. 


(Further continued by consent until Friday, Sth instant, at 11 
o'clock a. m.) 


Fripay, September 8th, 1882. 
Present: Mr. Bryant, solicitor for complainant. 


(Counsel for defendants not appearing, the examination is 
798 continued by the examiner until Tuesday, 12th instant,at 11 
o’cloek a. m.) 
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Turspay, September 12, 1882. 
(lurther continued, by agreement of counsel, until to-morrow, 15 
P ap 
Instant, at ten o'cloek a. Ir.) 
WEDNESDAY, Septe mber 18. 1882. 


(Further continued, by agreement of counsel, until to-morrow, 14 
instant, at ten o'clock a.m.) 


ay) Testimony of J. Howard Smith. 
THurspay, September 14, 1882 
Present: Mr. Bryant, solicitor for complainant; Mr. Pringle, so- 
licitor for defendant MacDermott. 


Examiunation-in-chief of J. Howarp Sairu, on behalf of de- 
fendant Mac Dermott: 

Ques. 1. By Mr. Prinaur: Mr. Smith, | believe you’ were the at- 
torney for Mr. MacDermott in a suit brought by him against Ken- 
nedy and Durr in the month of July, 1880? 

Ans. [was; I don't remember the date of the bringing of the suit. 

Ques. 2. From whom did you receive instructions to commence 
that action ? 

Ans. From Mr. MacDermott. 

Qdues. 5. Was your course in any respect atlected or controlled by 
him in your proceedings ? 

Ans. It was not; outside of his instructions to bring the suit and 

push it to judgment and obtain a decision thereon, [ received 
S00 the ordinary mnstructions given an attorney by his chent. 
Ques. 4. Do vou remember, after the commencement of the 
action, any negotiations or controversy between Mr. MacDermott 
and Mr. Barnes, the attorney for Claflin & Co., in reference to liti- 
gation between Clafilin & Co. and Mr. MacDermott, as instituted by 
Mr. Barnes, and in reference to their conflicting claims against the 
property of Kennedy & Durr ? 

Ans. I do. 

Ques. 5. Were any terms mentioned by Mr. MacDermott upon 
which he offered to transfer or abandon his claim to Claflin & Co. ? 

Ans. There was. 

Ques. 6. State what was said ? 

Ans. The interview took place, as IT remember it, at the time I 
first proceeded to the former place of business of Kennedy & Durr, 
on Market street, with the sheriff the day we first tried to sell the 
property under the execution levied in the case. My recotlection of 
it is there was a good deal of confusion at the time, and the sheriff 
was just about to offer the goods in the house at this auction sale. 
Mr. Barnes was there in the company, and claiming to represent 

Clatilin & Co., and was, as I understood, telling the sheriff 
SO] that he ecouldn’t go on selling that property under the execu- 
tion, and some other laneuage of that kind. It was language 
of considerable warmth. Mr. Barnes had a good deal to say about 
the matters, pro and con, which [ do not recollect now, and it was in 
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reply to one of the assertions of Mr. Barnes. that mv client, Mr. 
MacDermott, who was there standing near me, because we had 
moved all up together, said to him somethihge of this kind: That if 
Mr. Barnes had any doubt as to the bona fides of this claim, and his 
entire good faith in this matter, that he would make him this offer: 
would allow him time to telegraph to his chents to know whether or 
not they accepted his proposition; im other words, that he would 
tuke five, or ten, or even fifteen thousand dollars off his claim, and 
hand over the goods to whomever they liked would be willing to 
abate that much from the moneys that were due him = rather than 
to be bothered any further with the whole busmess; that he had 
been drawn into it against his will, and that he would suffer that 
much loss now rather than be troubled any further with it. 1 
might say further, that, folowing that all up, T then and there, using 
the authority that I had as attorney, without any instruction from 
iy ehent, agreed to a continuance of that sale to enable Mr. Barnes 
to take such steps as he might be advised. 

Ques. 7. Did you continue to represent Mr. MacDermott until the 
completion of the sale? 

Ans. [ did. 
SO2 Ques. 8. Will you state whether the sale took place on the 
day that you agreed to continue it to, or whether there were 
other delays, and, if so, how they oceurred ” 

Ans. I think they were continuanees that I granted of my own 
Motion, so as togive the partics interested the fullest opportunity to 
make such mquiry as they deemed advisable and ratably to allow 
them to prepare an inventory of this stock ; and it was so announced 
at the time one of the continuances was granted, that the sheriff's 
deputy would go over the stock and take an inventory of it, and 
that any perso interested would have a right to put im a clerk, or 
any one else, and take a complete inventory of the @oods in the store. 
Acting under those instructions the sheriff did make an inventory, 
and waited there for Mr. Barnes to send some one up to help him 
take the inventory, but he failed to do it, and the sheriff then fur- 
nished Mr. Barnes a copy of his inventory at his own expense. 
There were other continuances afterwards under the order of the 
court, different courts. Different proceedings were taken, injunction 
proceedings, and so forth, and all came about through my giving 
them this time on any own motion, when T could have proceeded to 
sell the goods, because there were then no matters pending in court 
that could delay the matter in any way. In other words, all that I 
did was to give every one concerned every opportunity to investi- 

gate the affair as far as possible. 
S03 Ques. 9. Do vou know of any embarassment or difficulties 
being mterposed in the way of other creditors or purchasers 
examining into the goods and giving such information as would 
vuide their Indding ¢ 
Ans. [do not. On the contrary, from all that I saw or knew in 
reference to the transactions, the greatest opportunity was allowed 
to every one. It was openly stated, with a large crowd of people in 
attendance, creditors from this city were there, that any of them 
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could have an opportunity to investigate the stock 1f they wanted to 


do SO), 
Ques. 10. What effect, if any, did the wipro eect and delays 
Ing pr ibhieity to the 


that you have spoken of have in reference to gi\ 
sale and notice of a pendency ? 

Ans. The matter came up in court, appeared on the calendars of 
the court, was cae to all the drv goods houses in the city that I 
have any acquaintance with. Tam not certain but the whole mat- 
ter got Into the papers; and [ don’t know of enything that could 
be made more public than the matter of clos Ing out Kennedy X 
through the continuances and pro- 


Durr was made at that time, 
conversation had concerning it 


coed nes In court, and the eeneral 
about the city. 


SU4  Cross-examination of J. Hlowarp Saari by Mr. Bryant 
(dues. lL. Who brought Vou the accounts to sue Kennedy and 


-} 


Durr on 
Ans. Mr. MacDermott 
(Ques. 2. Himself? 
Ans. [limself. 
(Jues. 5. Personally 
Ans. Personally; that Is my impression 

waited on him at lis office. [never knew any of the parties to the 

transaction, except Mr. MacDermott, until the tine of the commence- 
ment of that suit. 
(dues. 4. le ves vou the account personal lly, did he? 
Ans. I can’t say positively as to that. Ife must have done so 


(eS. x You Secale ail at ttachment sult did vou: 


M 
Anis. Yes. 
(dues. 6. On the both of July ? 
SO.) Ans. Somewhere about that date. I don’t recollect the 


exact date. [ have not refreshed mv recollection, 
: 7 + | 
Judgment by consent, 


Ques. 7. Two days after that you took 2 


a 


| lady possibly have 


that there was an offer 


- of Mr. Mae- 


Ans. | believe the way of the matter was, 
to allow judeme nt, which | accept ted, as the attorneys 
Dermott. 
gues. Oo. liow did you come to get that offer to allow yudement 4 
Ans. It eame from Messrs. Fox and Kelloge, as the attorneys of, 
[ think, Kennedy and Durr. 

Ques. 9. Did vou see them about it, 

it? 

Ans. [| saw them. 

Ques. 10. Did you ask them for it? 

A. I think—ves. [In other words, my recollection of that trans- 

ion is this: that there was a large amount of money involved i 
MacDermoit. and that there was an absolute cer- 

other 


(>]" did thev volunteer to 


do 


AC] 


this claim of Mer 
tamty, vou might say, that there wend be a large amount of 
rman could know about It, and | was, of 


litigation, so far as a 
SOG course. very anxious that Mr MaeDermott’s interests should 


be unembarrassed by any other litigation, and T waited upon 


ce a NS IE aaa 


the attorneys of Kennedy & Durr ? 
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them at their office, and told them that I could not see any possible 
defense to this action of Mr. MeDermott’s, and that the matter was 
so evidenced by the books, and so forth, that IT didn’t sec any use of 
waiting the additional few days in erder to get a default; and I told 
them that I thoueht, under the statute, we could take a judgement 
In that case that would be equally as valid. 


Ques. 11. There was an execution issued in favor of Mr. MaeDer- 
mott for thirty thousand and some odd dollars ? 


Ans. Yes, sir; but not obtained by myself. 
Ques. 12. You were aware that 1f you waited a few days and took 
a default no presumption would arise against the judgment were 
vou not? | 


Ans. | don’t know that any presumption can arise against it any 
way. [ fail to see how any presumption can. It is a matter of stat- 
ute, and the default is also a matter 

{ 


1 


of statute. 

‘dues. 15. You were not aware at that time, in taking a judement 

In that manner, that there could be any presumption arising 
from it? 


SO7 Ans. No; noram [ now. | must plead ignorance, if any 
presuMptrons do AYPISC. L have heard it stated threat there are 


some presumptions, but T have never heard of any, and never read 
of any. I think the one judgment Is equally as “ood as the other, 
if you cant get behind it and attac! 
mala fides. 

Ques. 14. You didn’t know, of vour own knowledge, anything 
about whether these moneys were advanced by Mr. MacDermott to 
Kennedy & Durr did your — 7 

Ans. I did not; because IT never knew Kennedy & Durr before 
that; don’t recollect that IT had ever seen them before. 

(ues. 15. Liow did vou know that Fox and Kelloge 
torneys of Kennedy & Durr? 

Ans. Simply on their statement. . 

Ques. 16. Who told you that Fox and Kelloge were the attorneys 
of Kennedy & Durr? 


< it on the ground of fraud or 


were the at- 


How did you come to go there? 
Ans. I suppose that after IT levicd the execution IT met Kennedy & 
Durr; that is all about it. After IT commenecd the suit, in the first 
instance, T put on an attachment. I believe that I went out with 
the sheriff to the house to see that the attachment was properly 
levied. 

SOS Ques. 17. Then they told you that Fox & Kelloge were 
their attorneys ? 

Ans. Yes, sir; there were other 
think the sheriff knew it. 

Ques. 18. Did Mr. MacDermott te 


attachments I believe. And I 


ll you that Fox & Kelloge were 


Ans. I have no recollection of that. and vet he may have done so. 
Ques. 19. You have no recollection of Mr. MacDermott’s saying’ 


anything about Fox & Kelloge In connection With this business ? 


Ans. He may have said to me that Fox & Kellogg had been their 


attorneys, because it appeared by their having had other litigation 
previously, but I had nothing to do with that 
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(Ques. 20. You were substituted in this other case, were you ? 

Ans. Yes, afterwards, I believe. 

Ques. +e At Whose suggestion Were 
torney 7% 

SOY Ans. At Mr. MacDermott’s. 

22 Did Vou see Gunnison & Booth about it ? 


(Jues. 22. 
Ans. Iam not certain but what they brought the papers over to 


you substituted as. at- 


me, or the substitution. 

(dues. 25. Have you any recollection 
to take the substitution first ? 

Ans. I think Mr. MaeDermott did. 

Ques. 24. When—how lone before this 13th of July, 1Sse ” 
Ans. [ think it wes riolht tit the SaAbLC time, OT it hay have heen 
he had told me that he wanted me to 
bring the suit origimally, but at that time TI had been sick, or he had 
not been able to find me atl the office, Which | think Was the truth 
of the case. It was originally an attachment proceeding, and he 
wanted it attended to Mnmediately : and from the fact that he could 
not find me he emploved other counsel to bring the suit, but he 


as to wlio suggested to Vou 


before. beeause of this, that 


wanted me to attend to his action. 
Ques. 25. You were substituted as attorney for Mr. MacDerniott 
in that case in which there was a judgment ” 


S10 Ans. Yes, sir. 
(Jues. 26. Have you any recollection how long before July 

15th, 1883, that was ? 
Ans. The substitution will speak for itself; I don’t know; [ have 
no recollection about it, because I have not charged my memory with 


it. 


Ques. 27. You were substituted ? 
Ans. I was substituted so that I could not control and handle the 
whole matter. 
(dues 28. Did you get the order for the exeeution ? 
Ans. That I don’t recolleet exactly 
29. Did you go to see Kennedy & Durr, to see whether the 


Ques. 2 
expense of the sale could be avoided ? 

Ans. No, sir; IT never did YO tO See them 
pchse of a sale could be avoided. 

Ques. 50. If you had gotten a sale-bill or transfer, and put Mi 
vouldn’t that have avoided a vood deal 


to see Whether the ex- 


MacDermott In possession, 4 
of expense ? 
S11 Ans. Transfer of what? 
Ques. 31. Transfer of their property 

Ans. To make him a purchaser? 

Ques. 52. Yes,sir. 

Ans. Such athing as that never entered my mind: 
any dry goods business; he wanted his money. 

Ques 55. Did you know then that there were not goods enough 
there to pay Mr. MeDermott’s judgments ? 

Ans. On the contrary, my experience as a man of business, and 
everything leads me to think, and did lead me to think, that the 
matter of getting money out of goods of that sort, especially that 


he didn’t want 


eek RA So PN RR 


emer ee 
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large amount, Was very ephemeral, and af he didn’t eet that stock 
of goods sold, my advice was to him to take and sell off all the 
voods he could for thirty or sixty or ninety davs, and then put 
an auctioneer in and. sell every particle of goods that there was in 
the place. 
Ques. 34. Then it was his expectation to buy it nat sheriff's sale? 
Ans. That advice to him was eratuitous, and he was com- 
pelled to buy in when nobody else would. 
Ques. 30. Then vou expected there would be bidders there 
at the sale who would bid the amount of both judgements, didn’t 
vou ? 


S|]? 


Ans. I didn't have any expectation about it. 
and every opportunity to come and bid. 
Ques. 36. Did you have any expectation that the property would 


scl] 


They had the rieht 


onan execution, for cash enough to pay that Judgment and 
vour attachment ” | 

Ans. IT never thought anything about the matter: whether it 
would or not. My only point was to keep my record clear and have 
a judgement that would be worth something, so that he could eet his 
money,orsome sort of security for it. In other words, I never allowed 
one point in that suit to pass unchallenged. [looked up the procecd- 
Ines as to the method af bringing an attachment suit, very care- 
fully, so that there should not be a chance of a man having over a 
hundred thousand dollars worth of indebtedness to lose the benefit 
of his judement. 

Ques. 37. If you had taken a sale-bill, Mr. Smith, from Kennedy 
& Durr to MacDermott at that time in consideration of that in- 
debtedness, would it not have avoided all this expense ? 

Ans. I was not employed to do anything of the kind, as I 
understood it. E dont understand that an attorney when he 
Is employed to foree a claim has any riehit to take sale-bills of prop- 

erty. That would look too much like the manner of the Jews. 

Ques. 58. If they had transferred the property in satisfaction of 
Mr. MaeDermott’s claim it would have avoided all expense, would 
it not? 

Ans. But it might not have paid lis judgment. 

Ques. 59. If it wouldn't have paid his judgement in that way, 
would it have paid his judgment the other way to sell it under exe- 
cution and bid it in? 

Ans. It might. For instance, vour clients might have come there 
and bid more for those goods than they were worth, and then the 
more money that you would bid above what he could sell them for, 
ultimately would be so much more towards paving his judgement. 

Ques. 40. Then you had a hope that by putting the goods up at 
sheriff’s sale they would bring more money, is that it’ 

Ans. I really had no hopes about it. 


~ 


S15 


I had this hope; that was, 
to keep my litigation all in good shape so that it could not be 
$14 questioned. That was all my employment to be sure, that, 
for instance, my affidavit was correct in point of law for an 
attachment, and all other proceedings; that my writs were properly 
levied, and that they might not be held to be void and worthless. 
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QJues. 41. Then vou expected it to be questioned, did you, Mr. 
Smith? 

Ans. Yes, sir; I expect every piece of litigation Tam in will be 
questioned, 1f it can be questioned. 

(dues. 42. Did vou think it would be questioned on the ground of 
bad faith ? 

Ans. No, sir. 

Ques. 48. There was discussion, as you say, at the store between 
Mr. Barnes and MacDermott, in which there was some suspicion of 
its being in bad faith? 

Ans. No; Mr. Barnes made a oreatl deal of talk, and [| looked 
Upon it that he wanted time, and if TI gave him the time, as I did 
do out of courtesy, then perhaps that would end it, and he would 
have all opportunitics to inquire, and that would meet the question 
at the threshold; that would make less trouble than if I had arbi- 
trarily enforced the execution. 

Ques. 44. Did Mr. Barnes tell Mr. MacDermott that he didn’t know 

What he was getting? 
S15 Ans. What who was getting? 
Ques. 45. What he was getting at the time he offered to 
transfer him the store ? 

Ans. No; IT understood him to say that he would take the time 
then and make inquiries about it, and T gave him the time to make 
the inventory so that he would know. 

Ques. 46. Where is that inventory that the sheriff made” 

Ans. The sheriff gave it to Mr. Barnes, | understood. 

QJues. 47. Did you keep a copy of it? 

Ans. I didn’t make the inventory. 

Ques. 48. Did the sheriff make an approximation of the value of 
the goods ? 

Ans. I don’t think he is an expert to make an approximation of 
the value of goods, or that he has any authority to make any. 

Qdues. 49. Did he take any inventory of the goods, the number of 
pieces and the number of goods in each piece, and a particular in- 

ventory of all the goods in the store ” 
S16 Ans. I don’t know whether he did or not. 
Ques. 50. You don’t know whether that was an approxt- 
mation or not, that inventory ? 

Ans. No, sir; as [| understood it, it was a gratuity. He said i 
was no part of his duties to furnish parties with an inventory In 
any shape, but he took off an inventory and served it on him. 

Ques. 51. You don’t know whether or not that was a correct In- 
ventory ” 

Ans. I presume that the sheriff did what was correct. 1 beheve 
that the law raises a presumption, that what an officer does in the 
line of his duty is correct. 

Ques. 52. Was this in the line of the duty, to make inventories 
for the people who were questioning the acts of Mr. MacDermott ” 

Ans. I didn’t understand that Mr. Barnes ever questioned the 
acts of Mr. MacDermott. He was more attacking the sale as taking 
place there. He wanted the sale postponed, so that he could make 

4O—SS7 
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Inquiries and satisfy himself. I don’t know that he had any right 
to question the acts of Mr. MaeDermott. 
S17 Ques. 53. Then, if an inventory was made by the sheriff 
for the benefit of Mr. Barnes, vou think it would be made in 
the line of his official duty ” 

Ans. I think he’was not compelled to furnish Mr. Barnes an in- 
ventory, especially when Mr. Barnes was allowed to send some one 
there to make it for himself. : 

Ques. 54. Then do you thtnk there would be a presumption aris- 
Ing that a document of that kind, made up by the sheriff for the 
benefit of some private party, Was correct t 

Ans. I suppose not; IT suppose it is good until it Is attaeked in 
some Way. 


Ques. 55. You don’t know what the Inventory was ? 

Ans. No; I do not. 

Ques. 56. You don’t know whether it was a detail or an approxt- 
mation ? | 

Ans. No, I do not: in other words, I didn’t make it out ? 

Ques. 57. Were you present at the sale of the store ” 

Ans. I was. 
SIS Ques. 58. Who bought in the store for Mr. MacDermott ? 
Ans. I have forgotten. I know he was present there him- 
self. IT was close at hand, 1f he wanted any further advice, to ad- 
vise with him. J was busying myself more with some of those 
loud-mouthed creditors. I said to them: “ Now is the time to buy, 
if you want to buy at all.” 

Ques. 59. There were persons there who were loud-mouthed ; 
what were they saying ” 

Ans. I don’t know what they were saving. I know they were 
creating a great deal of confusion there, one man especially. He 
wanted to have the sale continued over. [asked him if he didn’t 
think there had been continuances enough. I said: “ You never 
want the sale to take place; you don’t want my client to get lis 
money. I won't consent to any further continuances. You may 
bid on the goods now or not;” and my recollection is that the man 
wouldn’t bid on the stock. 

Ques. 60. Do you know who the man was ” 

Ans. He had been there before. IT have no doubt he was some 
small creditor of Kennedy & Durr’s—some judgment ereditor; but 

I don’t know whether or not it was a creditor. 
819 Ques. 61. You don’t know who the person was? 
Ans. No; I do not. 

(ues. 62. Was he the only one of the loud-mouthed creditors 
who were there ? 

Ans. There were a number of other creditors there. 

Ques. 65. Were they all talking loud ? 

Ans. This one was talking particularly loud. He was quite 
fractious, and I doubtless began to get a little annoved about the 
matter, because I thought that the continuances that I had granted 
were all that could reasonably be asked. I had granted several 
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continuances, had done everything that I could to indicate fair 
dealing, and it was not appreciated. 

Ques. 64. You did not prepare an inventory of those goods ? 

Ans. No, sir. 

Ques. 65. Your chent did not, that you are aware of”? 

Ans. Hle did not, that [am aware of. 

Ques. 66. Do you know what the value of the goods was” 
S20 Ans. Ido not. [ had no interest at all in that question. 
Ques. 67. Do you recollect who bought the stock ” 

Ans. I do not. IT suppose it was bid off by Mr. MacDermott or in 
lis interest, with a view of getting a satisfaction of the judgment. 

Ques. 68. Do you know ‘Thomas H. Kennedy ? 

Ans. I did know him after this htigation. 

Ques. 69. Was he there at the sale ? 

Ans. I presume he was around the store somewhere 

Ques. 70. Do you recollect seeing him there ? 

Ans. No; [do not. He went around the store. In other words, 
when I saw the sale taking place my duty as an attorney was prae- 
tically atan end. [ had aecomplshed what IT had been employed 
for, and I simply stood there looking around to see that everything 


— 


went on regularly. That was all. I simply wanted the law en- 
forced as it always Is in any case of a like character. 


S21 Re-examination of J. Howarp Saitu by Mr. PRINGLE: 


(Ques. 1. Was there any other attack made by Mr. Barnes on the 
sale, except as to the manner In which the sheriff was conducting 
the sale’? | 

Ans. That was the only attack that [ understood had been made. 
amount of goods being sold 


[mn other words, that here was a large 
and on too short notice. That was the burden of his eries. 

Ques. 2. And in improper lots ? 

Ans. And in improper lots. And on that question he went into 
court finally, and was defeated. 

Ques. 5. And it was in that controversy that Mr. MacDermott 
made him that offer? 

Ans. Yes, sir. 


Recross-examination of J. Howarp Siri by Mr. Bryant: 


$22 Ques. 1. Then you say that the only controversy that was 
had with Mr. Barnes was on the mariner of conducting the 
sale? 

Ans. Yes, and the short notice. 

Ques. 2. Do you know that Mr. Barnes knew of the circumstances 
of fraud on the part of Kennedy & Durr in procuring the goods? 
Did he say anything about that” 

Ans. No. He never had anything to say about that, that I re- 
member. I don’t remember anything of that kind. But in the 
subseq ue nt proceedings that he took on the part of Clattlin & Co., 
who were large creditors. ? 

Ques. 3. At that time there was nothing said about that, vou say ? 

Ans. I think not; there was nothing said only about the method 
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of conducting the sale and the short notice that had been given, or 
something of that kind; that he wanted it published in the papers. 
Ques. 4. And that was all the issue that was raised between Claf- 
fin & Co. and Mr. MacDermott ” 
Ans. That was all. 
J. TOWARD SMITH. 


S95 Testimony of aA. G. Booth. 


Exnamination-in-chief of A. G. Boorn on behalf of respondent 
MacDermott by Mr. PRINGLE : 


Ques. 1. Mr. Booth you are a member of the firm of Gunnison 
and Booth, I believe ? 

Ans. I am. 

(Jues. 2. Do vou recognize these four promissory notes now shown 
vou, each drawn by Kennedy & Durr, in favor of Charles I. Mac- 
Dermott, the notes being dated respectively December 15, 1876, 
May 18th, 1877, February 20th, 1877, and May 15th, 1578? 

Ans. (After examination.) I believe these to be the notes on 
which suit was brought im our office. I recognize some of them 
from pencil marks of my own, showing, I presume, the dates to — 
which interest had been paid. There are pencil marks on two. of 
them, I think, which I recognize to be mine, and I believe those to 
be the notes on which suit was brought. 

Ques. 3. You refer tothe action of Mr. MacDermott against I<en- 
nedy & Durr, brought on the 5th of March, 1879? 

Ans. I do. I don’t recollect the exact date when it was 
S24. brought, but [ would think it was between three and four 


years ago. 


Cross-examination of A. G. Booti by Mr. Bryant: 


| 
i 
i. 
} 
} 


Ques. 1. Do you know the meaning of the endorsement on the 
notes dated December 15th, 1876, as follows: “ March 3d, 1879, by 
cash, S500{5°5”’ ? | | 

Ans. It means that five hundred dollars has been paid on the 
note, as IT understand. Of my own knowledge I don’t know. But 
an cndorsement on a note is evidence that that amount of money 
has been paid on it. 

Ques. 2. How does it come that in the complaint in the action re- 
ferred to it 1s alleged that no part of that note was paid ? 

— Ans. [am notaware that there were any allegations of that kind. 

If there were endorsements on the note, and IT drew the complaint, 

[| would probably allege that no part had been paid, except so far as 

shown by the endorsements. That may be interest, and it may be 
that no part of the principal had been paid to that time. 

S25 Ques. 5. You don’t know what the endorsement means 
unless it is interest ? 

Ans. [did not say so. [said that the endorsements on a prom- 
Is-ory note meant that some portion of it had been paid; that that 
much money had been paid on that note, either as a part of the 
principal, or as interest. As regards this particular note, or this par- 


aN TRS ee NE Sete ne 


ect tanta 


SRE BISSETT EI we 


2 aR ARIE eo + 2S rece or 


=: 
.% , ola hl : a , ay ) ‘ 
GEORGE A. MORRISON ET ALS. VS. JOHN DURR ET ALS. 317 
ry "Ea ’ | | 
: Ven, o} ticular endorsement, of my own knowledge Or memory, I can’t 
2 papers. state. 


en Claf- (Jues. 4. Dy Mr. Princiue: Please look at the note of December 


ITH. 


ondent 


NNISON 


shown 
Marve- 


IS76. 


eS) On 
them 


tes to 


Wo of 
OSe tO 


IX en- 


Was 
tour 


15th, 1S76, and state in whose handwriting is the memorandum 
reading “July 6th, 1877,” written in pencil on the back of the note? 
Ans. That is my handwriting. 
Ques. 5. By Mr. Bryant: What does this endorsement mean ? 
Ans. It is a simple memorandum to guide me in drawing the 
complaint. 
Ques. 6.’ Instructions that you got from vour clients, that miterest 
was paid to that time. Is that what you state ? 
Ans. I did not sav that. I don’t know whether or not 
S826 that is the case. I don’t know what those figures mean ex- 
cept that, taking a rate upseveral years after suit was brought 
thereon, and finding a pencil memorandum on it in small figures, 
indicates to me that it was for my informaiton in connection with 
endorsement above of an amount of money 


the sult. and with the 
this time to mean 


having been paid by some person. IT take it at 
that that was the time to which interest had been paid, or some- 
thing of that character. Of my own memory or knowledge I can’t 
state. 


By Mr. Pringnue: You will please make the calculation, 
endorsement on the back of the note referred 
"—corresponds with your endorsement in 


(Jues. 7. 
and state how far the 
to—' By cash, S500 2%) 
pencil, indicating, as you suppose, that interest was paid up to July 
Oth, LS77. 

Ans. It shows that the payment of five hundred dollars on the 
principal of six thousand dollars, with interest at one and one-fourth 


-per cent. per month, would pay the interest on that note from the 


date thereof up to the 6th day of July, LS77. 
A. G. BOOTH. 


S27 Testimony 0} BOM. French. 


Examination-in-chief of fF. M. Frenceu, recalled on behalf of 
respondent MacDermott: 

Ques. 1. By Mr. Prinaue: You will please examine the four prom- 
issory notes to which the preceding witness, A. G. Booth, has re- 
ferred, and state if vou Anow in whose handwriting the name “ Ken- 
nedy & Durr” at the foot of the respective notes Is written. 

Ans. I judge it to be the signature of Mr. John Durr. 


Respondent MacDermott puts in evidence the notes last above 
referred to, four in number, all being notes drawn in favor of C.F. 
MacDermott by Kennedy & Durr; the first dated December 15th, 
I876, for six thousand dollars; the second dated February 20th, 
IS77, for eight thousand dollars; the third dated May ISth, 1577, for 
five thousand dollars, and the fourth dated May 15th, 1878, for 
seven thousand dollars; marked, respectively, Respondents’ Ex- 
hibits 3, -£, 5, & 6. 

Said notes are the notes referred to in paragraph VITT of the bill. 
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Ques. 2. In your previous examination you referred to payments 
made by Mr. MacDermott, to or on behalf of Kennedy & Durr, dur- 
ing the time you were in the employment of Mr. MaecDermott ; you 

Will please examine this bundle of checks and see 1f you rec- 
S28 ognize them, and state what relation, if any, they have to the 
payments referred to by vou. 

Ans. These.checks, 191 in number, are the checks referred to by 
meas paid out by Mr. MacDermott to and on account of Kennedy 
& Durr. 

Ques. 5. Were those cheeks paid in due course of business ? 

Ans. Phey were each and every one paid in due course of bust- 
ness. I know that they are all Mr. MacDermott’s cheeks, and | 
know, to the best of my knowledge, that they were all paid on = ac- 
count of Kennedy & Durr. 

Ques. 4. And you qualify your answer, as IT understand, because 
vou have not examined each mdividual check ? 

Ans. Yes, sir. It would be impossible for me from an imspection 
of a check, without reference to the books, to establish the connection 
of the check with the case. 

(QJues. 5. Tlave you examined these checks sufliciently to say 
whether or not the great bulk of them come within the deseription 
vou have elven i 

Ans. Yes, sir; they do. 

Respondent MacDermott puts mn evidence the checks referred to 

by the witness. Upon examination said checks appear to be 
829 190 in number, and to have been drawn by C. EF. MaeDer- 

mott on Lazard Freres, bankers, upon dates running from 
February 8th, 1879 (No. 602), to July Ist, ISSO (No. 1500), marked 
* Respondents’ Exhibit Cheeks.” 


Ques. 6. The checks now offered are, as I understand, the checks 
Which passed through your hands at the time that you were keep- 
ing the books of Mr. MacDermoti up to the time of the attachment 
by him in July, 1880? 

Ans. I think some of them are of previous date to the time that 
[ went to work for Mr. MacDermott. 

Ques. 7. Then your personal knowledge extends only to those 
which passed through your hands when you were in the office, I sup- 
pose ? 

Ans. Yes, sir. 

Ques. 8. Was any account of the stock of Kennedy & Durr taken 
just before the time that you took charge of the store for Mr. Mae- 
Dermott, at the time of the failure, in 1880? 

Ans. There was an account of stock taken; ves, sir. 

Ques. 9. What was the result of that account of stock; what was 
the valuation of the goods developed by it? 

(Objected to by complaimant, as Incompetent ; not the best evi- 
dence.) 

S30 Ans. The total of the inventory, as taken, including all the 
assets of the concern as they stood, was, to the best of my 
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recollection, one hundred and twenty thousand dollars. This in- 
ventory included the merchandise, which was inventoried at about 
$108,000.00; the fixtures of the store, which were put down at 
$5,000.00; the outstanding book accounts at a trifle less than 
$7,000.00; horse and wagon, safe, &e., making up the balance, mak- 
Ing up a total of about one hundred and twenty-one or so thousand 
dollars. The merchandise, stock on hand, according to this inven- 
tory, was about $108,000.00. 
~ee Ques. 10. How was that inventory taken and kept? Was it mn a 
| permanent form or in loose sheets ? 
Ans. Each stock was taken by itself in a separate book. 
| Ques. 11. Did that $7,000 represent the aetual value of the book 
accounts or only the nominal value? 
| Ans. It was their nominal value. They were not worth ten cents 
on the dollar. 
Ques. 12. The $5,000.00 for the tixtures—did that represent their 
actual value, or their nominal value, or cost value ? 


ee ee oe veh 


| | 
| Ans. It was their cost value. It was a good deal more than 
they were worth at the time. The same principle would 

831 apply to the inventory of the merchandise. It was inven- 


toried at $108,000.00. That same stock of goods, from my after 
knowledge of it, in connection with the business, was, at the very 
outside, not worth over—it should not have cost over ninety or 
ninety-five thousand dollars. The inventory was taken at the cost 
price. 


cainanesanthenatasgemmmamanaesaseaen 


Cross-examination of FL ML. FRencu by Mr. Bryant: 


Ques. 1. You say the inventory of the goods that you took at the 
Invoice prices of the goods as they were billed to the house ? 

Ans. Yes, sir. 

Ques. 2. Were most of these checks issued by Mr. MacDermott 
While you were im his office ? 

Ans. Yes, sir; most of them. 

(QJues. 5. Mr. Freneh, there is a check here for $1,029.25, dated 
May 30th, 1879. Is that one of the entries and charges against 
Kennedy & Durr? Examine these checks, and see if these checks 
are all charged against Kennedy & Durr in the books of Mar. Mac- 

Dermott. 
$32 Ans. I couldn't tell without examining the books. 


Mr. Prince: I give notice to counsel for complainant that the 
= books of Mr. MacDermott are subject to his inspection if he desires 
to examine these books and ascertain the connection of each one of 

the cheeks with the business. 


Ques. 4. By Mr. Bryanr: These checks are the checks, you think, 
which represent moneys advanced by Mr. MacDermott to Kennedy | 
& Durr’ | 

Ans. On them account; yes, sir. | 

Ques. 5. Are you pretty certain of it” 

Ans. Yes, sir. 
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Ques. 6. Mr. French, do these checks include the forty-seven thou- 
sand and odd dollars on which suit was brought ? 

Ans. Which suit do you refer to now ? 

Ques. 7. The suit brought in July, ISSO. 

ANS. Yes, Sir. 

Ques. 8. Did T understand you to say that all that money was ad- 
vanced, that forty-six or seven thousand dollars, by Mar. Mac- 
Dermott to Kennedy & Durr during the vears 1879 and 1SS0 ? 

Ans. IT never stated so. T dont think T stated so in my 
other cxamination. | don’t know what the condition of the account 
Was previous to August, 1579, of my own knowledge, other than as the 
books show. IT think T have stated in my other examination. that 
the account was a continually mereasing one until it arrived to those 
proportions ; but whether that amount of forty-six thousand dollars 
lay not have been more or less at previous times | cannot Say. 

Ques. 9. T understood you to say that. But was this inercasing 
account on account of merchandise, or on account of what ? 

Ans. It was on account of merchandise. 

Ques. 10. Do you know what it was in 1879: what the amount 

) 

Ans. No. 

Ques. 11. The whole of it Was on merchandise account ? 

Ans. With the exception of the interest account, to which T have 
They May possibly have 


Was 


previously referred. [don’t remember. 

come down at times, if they were short on pay day, and get money 

to pay their help. That I can’t say positively; they may have 
done so, 

$34 Ques. 12. You say at one time you computed the amount 
advanced by these checks ” 

Ans. Yes, sir. 

Ques. 15. What is your recollection as tothe approximate amount 
of the advances that are represented by these cheeks ? 

Ans. My recollection is that [ footed them up at the time of the 
attachment suit, when they were produced in court, and they 
amounted to about two hundred and fifty to sixty thousand dollars. 
The S18,800.00) check formerly introduced in evidence here was 
Included in that computation. 

. M. FRENCH. 


Testtinony Of Julius Robinson. 


Examination-in-chief of Junius Roprxson on behalf of re- 
spondent MacDermott, by Mr. Prinaur: 


Ques. 1. What is your name? 
Ans. Julius Robinson. 
835 Ques. 2, What is your occupation, and how long has it 
been so? 

Ans. I am solicitor for an auction house, Newhall Sons & Co., at the 
present time; at that time, H. M. Newhall & Co. 

Ques. 5. How long have you been in that business? 

Ans. I have been in that business since 1857. 
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Ques. 4. Has your business led you to have any acquaintance 
with the auction business, and the manner in which it is carried on 
In San Iraneisco ? 

Ans. Well, I should think T have been in it long enough. 

Ques. 5. Task for this reason: Does a solicitor necessarily know 
anything about the sales; is he present at the sales? 

Ans. Yes, sir; that is my business. 

Ques. 6. And aid in conducting the sales ? 

Ans. Yes, sir; that is my business. 

Ques. 7. Attend the sales from bee@inmnin 

Ans. I generally do. 
S36 Ques. 8. The house of Newhall & Co.—what rank does it 
hold, in reference to the extent of its value, in San Fran- 


x to end ? 


CIsco ? , 

Ans. It has been considered the leadine house of the city of its 
class. 

Ques. 9. It has certainly the largest auction business of any house 
in the city, has 1t not? 

Ans. Yes, sir. 

Ques. 10. Do you know anything of the sale that took place at the 
* Pavilion,’ on Market street, in August, ISSO? 

Ans. [ couldn’t sav what month it was. [I recollect the sale, be- 
cause Mr. MaeDermott employed me when the sheriff's sale was to 
commence, When the sheriff was to make the sale. He thought he 
could get better prices if a regular auctioneer should make the sale, 
and Mr. MacDermott came to see me about it, and he said: “ Look 
here; we can’t afford to pay full commissions, because there will be 
enough loss anyhow,” and wanted I should sell the goods, and said 
that other auctioneers wanted to make the sale,and everything, and 
they cut down the price; so that I told Mr. Mac Dermott that T would 
make that sale for him for one hundred dollars in a lump, instead 

of our regular commission, Which is usually 7) per cent. 
Sod -Ques. 11. Were you paid that one hundred dollars ? 
Ans. H[e didn’t pay it to me, but he paid it to the firm of 
Ht. M. Newhall & Co. 

(Ques. 12. Were you employed, in addition to the sheriff, as an 
assistant to the sheriff? 

Ans. As an auctioneer; ves; assistant to the sheriff. The way | 
told Mr. MacDermott, the way I always tell parties, was that I would 
eet as good prices as I could, and he says: “All right. You go 
ahead, and when the sale comes off attend to it.” We went up two 
or three times, and it was postponed frogn one time to another. 

Ques. 15. What, so far as you know, was the object of procuring 
the services of your firm in making the sale? 

Ans. So that the goods would bring a better price when the sale 
came off. 

Ques. 14. What was the result in that respect ? 

Ans. Well, I think we done the best we could, and we got all we 
could get out of it. 

(Ques. 15. Was the sale well attended ? 
S38 Ans. The store was crowded. 
11 —SS7 
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Ques. 16. Was there any bidding or much bidding ? 

Ans. Certainly there were. There was competition there. 

Ques. 17. On every lot? 

Ans. On every lot, sir. 

Ques. 18. What prices did the stock bring? Good or bad, or fair, 
or What ? 

Ans. Well, I think it brought fair prices. 

Ques. 19. Was anything left undone, so far as you know, or so far 
as you saw, for obtaining fair prices ? 

Ans. Not that I seen. 

Ques. 20. Did you have oecasion to cxamine the fixtures of the 
store * 

Ans. Well, certainly I had, because I sold the fixtures in the store. 

Ques. 21. What were those fixtures worth in the market at that 

time ? 
839 Ans. Thatisa thing IL couldn’'tsay. TI couldn't tell you that. 
You go and get up fixtures for a store that cost you five or 

ten thousand dollars, and if you want to sell them you don’t get ten 
cents on a dollar on them. 

Ques. 22. What would the fixtures of that store have sold for, as 
near as you can fix it? 

Ans. I couldn’tsay. If a dry goods store wanted them they would 
be worth something; 1f not, they would be only good tor old lumber. 


Cross-examination of Juttus Roprnson by Mr. Bryant: 


Ques. 1. You say there were bidders there ” 
Ans. Yes, sir. 
Ques. 2. Do you know who they were? 
Ans. I think I would know some of them. 
Ques. 3. Do you recollect Mr. Gilmore’s bidding ? 
S40 Ans. I couldn't say that I recollect him. 
Ques. 4. Did you see Thomas H. Kennedy, of the firm of 
Kennedy & Durr, there? 
Ans. No, sir; I did not. 
Ques. 5. You tried to get bidders, did you ? 
A. Yes, sir. 
Ques. 6. Did Mr. Kennedy help to try to get bidders for the stock ? 
Ans. I didn’t see him at all; the one that is dead; no. 
Ques. 7. Did you have any talk with him about getting bidders ? 
Ans. No, sir. 
Ques. 8. Did he show any anxiety to see the stock sold for a good 
price ? “ : = 
Ans. I didn’t see Mr. Kennedy at all there. 
Ques. 9. Don’t you know that Thomas H. Kennedy tried to bring 
bidders there? 
54] Ans. I don’t know anything about it at all. 
Ques. 10. Don’t you recollect Mr. Kennedy bringing Mr. 
Gilmore there to bid on some of that stock ? 
Ans. No; I do not. 
Ques. 11. Don’t you recollect that Mr. Kennedy got Mr. Gilmore 
to bid on the fancy goods stock, Mr. Robinson ? 
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Ans. I don’t recollect his name; there was a tall youne inan; he 
bid on the faney goods stock; smooth face. 
(QJues. 12. Do you know who it was? 


Ans. Well, vou see, it was a considerable time ago; nearly a year 


ago—two years age, and [I don’t recollect. 

Ques. 15. Do you recollect Mr. Kennedy bringing Mr. Gilmore to 
you and telling you that he would bid, and not to knock the goods 
down to him: was there any such conversation as that? 

Ans. I don’t recollect now; the sale was postponed two or three 
times. 


JULIUS ROBINSON. 


S42 Continued until to-morrow, loth mstant, at 2 o'clock p.m. 


Lestimony of Sidney V. Smith, Sr. 


FRIDAY, Septenrhe y 15th, 1882. 
Present: Mr. Bryant, solicitor for complainants, and Mr. Pringle, 
solicitor for defendant McDermott. 


Mxamination-in-chief of Srpney V. Sirx, Jr, by Mr. 
PRINGLE: 

Ques. 1. T beheve you were one of the attorneys for plaintiffs in 
the two suits of the American Hosiery Company agaist Desmond, 
and Taleott against Desmond, in the superior court of the city and 
county of San Francisco, numbered 1804 and 1805, respectively ? 

Ans. Yes; Iam oneof the firm of Sidney V. Smith and Sons, who 
were the attorneys for plaintiffs in those two cases. 

Ques. 2. What was the termination of those suits ? 

Ans. Before trial they were settled upon the payment of a round 
sum of seven hundred and _ fifty dollars, & [ think they were dis- 

dismissed. 
S45 Ques. 5. That seven hundred and fifty dollars was 1m settle- 
ment of the two suits, was it” 

Ans. Yes, sir. 

(No cross-examination.) 

Mr. Princie: Defendant MacDermott offers the complaints in 
those actions, respectively, and the complainants waive the actual pro- 
duction of the complaints ; certified copies thereof may be supplied 
at any time. 

(The further taking of testimony herem is continued until to- 
morrow, September 16th, at 10 o’clock a. m.) 


SATURDAY, Septe mber 16, 1882. 
Present: Mr. Bryant, solicitor for complaimants, and Mr. Pringle, 
solicitor tor defendant Mae Dermott. 
Further continued, by agreement of counsel, for taking testimony 
on behalf of respondent MacDermott, until Monday, LSth instant, 
at 2 o’clock p. m.) 
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Continued, by agreement, for taking testimony on behalf of 
S44. complainant in rebuttal, until Tuesday, 19th instant, at 10 
o clock a.m. 


Testimony of Charles F. Mac Dermott. 


Monpay, September 18th, 1882. 
Present: Mr. Bryant, solicitor, and Mr. Humphreys, of counsel for 
complhunant; Mr. Pringle, solicitor for defendant McDermott. 


Examination-in-chief of CHarvLes FP. MacDrrmorr on behalf 
of respondent MacDermott by Mr. PRINGLE. 

Ques. 1. You are defendant in this action Mr. MacDermott ? 

Ans. Tam. 

Ques. 2. Did you ever know John W. Clark, in this city? 

Ans. IT presume IT have met him once; [ shouldn’t have remem- 
bered him again if it hadn’t been for this deposition of his. 

Ques. 3. You have read his deposition ? 

Ans. The greater part of 1t. 

(dues. 4. Did you ever have any conversation with him im 
S45 San Francisco or elsewhere 
Ans. [Interrupting.| I did. 

Ques. 5. [Continuing.] In which vou said, substantially, that Ken- 
nedy and Durr had settled with all their San Francisco creditors, 
every one of them, and that there would be no risk in selling goods 
to them; [call your attention particularly to the month of May, 
1S79? 

Ans. I never made any such assertion. 

Ques. 6. Did you ever state to him that persons in New York 
sclling goods to Kennedy & Durr would get all their money for 
future sales ? 

Ans. Never. 

Ques. 7. Or anything substantially like that conversation ? 

Ans. I never had any conversation of any nature bearing upon any 
any such point, because the thing would be utterly impossible. 

Ques. 8. At that time, in May, 1879, what was the condition of your 
first judgment against Kennedy & Durr, namely, the judgement 
obtained in Mareh, 1879; was it settled or unsettled, discharged or 

not? | 
S46 Ans. It was in full force. 
Ques. 9. Did you ever meet Mr. Clark on more than one 
occasion you have referred to ? 

Ans. I think I never saw the man but once, and then certainly 
not for more than a minute or a minute and a half, it may be two 
minutes. 


Cross-examination of Crarbtes EF. MacDreruworr by Mr. 
BRYANT: 
Ques. 1. You stated that judgment was not paid ? 
Ans. It was not, sir. 
Ques. 2. What was that judgement for ? 
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Ans. It was for money and interest—money and notes given. 
Ques. 3. When was the money advanced ? 
Ans. The original advance was made in 1868. 
Ques. 4. How much ? 
S47 Ans. 89,000. 
Ques. 5. Was that all the advance that you made? 
Mr. PrinGue: On behalf of detendant MacDermott I object. to 
this testimony as cross-examination, and [claim the complainants 
are examining the witness on their own behalf, 


Ans. At that time. 

Ques. 6. Mr. Bryanr: At what time was that in 1868? 

Ans. I couldn’t fix the date. 

Ques. 7. Where was it advanced ? 

Ans. It was advanced in my office. 

(QJues. 8. In this city? 

Ans. In this city. 

Ques. 9. Did you give a check for it? 

Ans. I gave a check for it. 

Ques. 10. On what bank ? 
S48 Ans. I beheve I kept my account then at Sather & Com- 
pany’s, but [am not quite certain. 

(Jues. [1. Was the check returned to you In the course of bank- 
Ing business ? 

Ans. Phe checks would naturally be returned to me, yes. 

(QJues. 12. Have you got the check ? 

Ans. I have none of the checks of 1868. 

Ques. 15. Did you keep books of account then? 

Ans. I did not. T did business then in) Mariposa, and the books 
were kept there. 

Ques. 14. Did this account appear in) your books that you kept ? 

‘Ans. No. 

Ques. lo. You say it was not entered in any of your books ? 

Ans. It might have been entered in some of my books. 

Ques. 16. Have you any of those books now ”? 

Ans. [ have not. 
S49 Ques. 17. What has become of them ? 

Ans. When [ went to Hurope they were very likely thrown 
Into the waste-basket, something like that. 

Ques. 18. You advanced Kennedy & Durr $5,000 at that time ” 

Ans. $0,000. 

QJues. 19. When did you advance them the next money ? 

Ans. | advanced them money several times. I advanced them 
S0,000 shortly before their failure. ; 

Ques. 20. Between the time when you advanced the $5,000 in 1868, 
and the time when you advanced the $5,000, or short time before 
the failure, did you advance them any moneys? 

Ans. The amount of my notes is made up of the 85,000 & acerued 
Interest, new notes being taken every now and again. Occasionally 
[ gave a little order for dry goods on these people, and I would de- 
duct that from the amount due me; and when I would be passing, 
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and wanted some spending-money, perhaps once in three or four 


months, I would go into the store and get some money from them. 
That sum is entirely made up from the original amount that 
SOO I gave them to go into business. 
Ques. 21. With interest upon that $5,000 ? 
Ans. With interest upon that $5,000. 
Qdues. 22. What rate of interest did you charge them ? 


Ans. In the first place, [ think it was about two per cent. a month. 


’ 


Ques. 25. Did they pay you any interest during that time? 


Ans. Well, as I said, I sometimes gave a little order for dry goods, 


and sometimes I would be going past and would go in and get a 
hundred dollars or a hundred and fifty dollars, or something of that 
kind, 

Ques. 24. You heard Mr. Wertheimer’s testimony, did you ? 

Ans. [ did. 

Ques. 25. He stated that in 1869 and 1870 he collected interest 
regularly for you from Kennedy & Durr; Is thet true ? 

Ans. He collected some occasionally. 


Ques. 26. But he did not collect it regularly ? 


85] Ans. Not at all. I collected it sometimes myself. 
Ques. 27. You have no books of account kept durmg that 
period ? 

Ans. I have no books or accounts bearing on those notes. 

Ques. 28. Do you recollect the note of May loth, 1878 ? 

Ans. Not apart irom the others. 

(Ques. 29. Do you recollect the circumstance of receiving that note? 

Ans. I received it as I received the others. 

(dues. 30. Mr. Wertheimer stated that you paid Kennedy & Durr 
cash for that note at that time; is that a mistake, or 1s 1t correct ? 

Ans. Mr. Wertheimer, [ think, confounded that with some other 
transaction. 

Ques. 31. He also stated, in regard to the note of February 27th, 
IS77, that you gave them the money for that 

Ans. Those notes are entirely the result of that orginal $5,000 
which I gave to Durr to go into business. 

(Ques. 32. Your book-keeper, Mr. Wertheimer, was mistaken 
$52. when he stated that you advanced Kennedy & Durr the 
money on that $5,000 note at that time, was he” 

Ans. If he said so he was. 

Ques. 33. Mr. Wertheimer, according to my recollection, stated 
with reference to the $6,000 note, of date December, 1876, that you 
advanced Kennedy & Durr money on that note at that time; was 
that correet? 

Ans. | advanced the money, as I told you. 

Ques. 5-4. If Mr. Wertheimer stated that was that correct? 

Ans. I don’t know whether he stated that or not; those notes 
were made up from the $5,000 originally leaned to Durr to go into 
business, out of which they bought a stock of goods at auction ora 
bankrupt stock; that is the way they first went into business; I gave 
them the money to go into business with. 
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Ques. 25. Do you recollect the circumstance of receiving this 
87.000 note ? 
Ans. Ido not particularly; I reeeived it as T received the others. 
Ques. 36. From whom’? 
So Ans. From Kennedy W& Durr. 
Qlues. 57. Do you recollect which one? 
Ans. I think they were both at the desk. 
Ques. 58. Where; at your office ? 
—- Ans. Which note? 

Ques. 59. The 87,000 note; the one dated last, in 1878 ? 

Ans. I don't remember whether I got it in my office or in their 
store. | 

’ Ques. 40. Do you know in whose handwriting the body of the 
note is? 

Ans. I do not, unless I see it. 

Ques. 41. IT show you the note referred to, which is dated May 
15th, 1878; this is one of the notes upon which judgement was. re- 
covered by you against Kennedy & Durr in March, 1879, was it 
not ? 

Ans. Yes, sir. 

Ques. 42. In whose handwriting is the body of that note? 


Sot. Ans. I don’t know really in whose handwriting the body of 


the note Is. 


s 

(Jues. 45, Can you tell how it comes that that note is raised from 
81,000 to 87,000 ? 

a Ans. It don’t seem to me so; it has “seven” written and “* 87,000” 
in figures; I don’t see that it is raised. 

Ques. 44. Examine it closely ? 

Ans. (After examination with magnifying glass.) I shouldn’t 
discover it with the naked eve, but the figure “7” seems to be 
changed some. 

Ques. 45. Just examine the writinge—the word “seven” in the 
body of the note? 

Ans. (After examination.) I don’t see any change. 

a Ques. 46. Mr. MacDermott, if these notes are the product of in- 
terest how does it come that they are all even thousands’? 

Ans. Because I never took a note to include the odd dollars; if 
there was asmall amount over—fifty, forty, twenty, or thirty dol- 
lars—they paid me in coin. 

Ques. 47. Paid you the difference ” 
Sd0 Ans. Yes, sir; if it ran over the even thousands, they paid 
- me the difference in coin. 


Ques. 48. You don’t recollect how mucly it run over at any one 
time, I suppose ? 

Ans. No; perhaps [’ve got money from them during that time— 
perhaps fifty dollars or so; if I wanted a little pocket-money | 
would step in when I was going along & take twenty-five dollars, 
or whatever other amount I would want; it was always small 
amounts, because I was anxious to help Durr along when I gave 
him this money. 

Ques. 49. Examine the figures on the back of that note, May 15th, 
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IS7S; [low does it come that the same ink, the same pen, and the 
same hand were used in making those indorsements. 

Ans. That I can’t tell. 

Ques. 50. In whose handwriting are those indorsements ? 

Ans. The words “July, August, Sept., Oct.” look ke mine; and 
the first “S7.50” looks like mine; the second “87.50,” and the other 
‘87.50’s” do not look hke my writing; still, they may be, though ; 

that last one IT shouldn't hardly think was. 
Sob Ques. 51. If those endorsements were made by you were 
they made at the same time, or were they made at the times 
they bear date ? 

Ans. They were made as they bear date. 

Ques. 52. You stated that you were In Europe some time ? 

Ans. Yes, sir. 

Ques. 55. When did you go, what year ? 

Ans. In 1873, IT think; I am not certain whether it was 1572 or ‘5. 

(Ques. 54. When did you come back ? 

Ans. I came back in 1876. 

(QJues. 55. While in Europe did you collect any interest from these 
people, Kennedy & Durr, on this amount ? 

Ans. No, sir. 

Ques. 56. Did you take any renewals of notes ? 

Ans. Not during that time; when I came back, I did. 
857 Ques. 57. Was the $5,000 during that time Iving at in- 
terest ? 

Ans. The sum was very much larger then; when I went away it 
was ten or eleven thousand. 

Ques. 58. It was lying on interest while you were gone” 

Ans. It was Iving on interest while I was away. 

Ques. 59. And it was ten or cleyen thousand dollars when you 
left ? 

Ans. I think so; I couldn’t recollect now. 

Ques. 60. Did you take a new note when you came back ” 

Ans. I always took new notes whenever I computed the interest 
and added up—took a new new note for the difference. 

Ques. 61. If you gave that in 1876—here is one note for 36,000, 
made in December of 1876,—how did you come to take a 36,000 
in 1S76? 

Ans. I suppose I took it in addition for some of the other sums. 

Ques. 62. How many notes was this money in while you were In 

Kurope ? 
S58 Ans. It was in two. 
Ques. 65. Do you recollect the amount of each one ? 

Ans. I do not. 

(Jues. 64. Dated in May and February, 1877 ; these are notes, one 
for $5,000, and the other for $8,000. Were they renewals of notes 
that were made while you were in Europe ? 

Ans. They were renewals of the notes. 

Ques. 65. Then would the notes of 1876, and February and May, 
1877, include all the notes that were out while you were in Europe? 

Ans. Those notes would include all that were out. 
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Ques. 66. How does this 87,000 note come in ? 

Ans. It comes in just lke the others, a renewal of the other 
Hotes. 

Ques. 67. You state that these three notes included the two notes 
that were out when you went to Europe? 

Ans. I said the notes; I didn’t say the two. 
Sad Qlues. 68. There were only two notes out when you went 
to Europe ? 

Ans. There were two notes out when I went to Europe. 

Ques. 69. And after you came back, when they were taken up & 
renewals made? | 

Ans. Very likely a week or two weeks after I came back, or may 
be longer; of course I could not remember. 

Ques. 70. The notes of December, 1876, and February and May, 
i877, are they the renewals of the notes that were out when vou 
were In Europe? 

Ans. They are the renewals of the notes, these four notes; I-could 
not testify to one from the other, because they are mixed up to- 
gether, you know; [I can’t separate one from the other, because they 
ure all in the same category. 

Ques. 71. Can you explain how it came, when there were only two 
notes out When you went to Europe, that when you came back it 
vot broken into four notes ? 

Ans. Very likely when I got back I cut them up into smaller 
notes. 

Ques. 72. They could not have been smaller notes, because you 

stated that when you went to Europe the amount that 
S60 they owed you was about ten or eleven thousand dollars. 
Ans. Perhaps if you go to work and compute the interest 
you will find out then how it was. 
Ques. 75. And all these four notes are included in the Judgement 


Ans. Those are the notes included in that judgment, for which 
the judgment was obtained. 

(QJues. 74. And there is no other consideration for that judgement”? 

Ans. No other consideration. 

Ques. 75. Do you know, Mr. MacDermott, who wrote cach one of 
those four notes—the body of them—the notes of December, 1876, 
and February and May, 1877? 

Ans. I think the body of each of them is in Durr’s handwriting ; 
fam not much of an expert, but I think that it is in Durr’s hand- 
writing. 

Ques. 76. Are you not familiar with the handwriting of Kennedy 
& Durr, and each of them” 

Ans. No, sir; not to any extent. 
SO] Ques. 77. You have done a good deal of business with them, 
have you not ? 

Ans. I have done a good deal of business, but IT never saw much 
of their writing. 

Ques. 78. Was not Durr in your employment one time? 

Ans. He was; in Mariposa. 
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Ques. 79. Did you get familiar with his handwriting at that time ” 

Ans. Well, I couldn’t really swear to his writing. 

Ques. 50. In what capacity was he engaged while he was in your 
clploy ” 

Ans. He was a salesman. 

(ues. SI. Was he not book-keeper for vou While he was there? 

Ans. ] pity the books. 

Ques. 82. This note of December, 1876, who delivered it to you ? 
Do you recollect when it was handed to you and by whom ” 

Ans. Kennedy & Durr. 

(dues. S83. Which one? 
S62 Ans. My impression is perhaps it was Durr. 
Ques. 54. Where? 

Ans. Some of them were YIVeN In their store and some of them 
in my office, but which I cannot tell vou. 

Ques. 50. Can you locate m what place this note of December, 
1876, was delivered to you? 

Ans. Either in their store or my office, but I could not tell you 
just which. 

Qlues. 86. This note of February, 1877, can you locate where that 
was delivered to vou? 

‘Ans. Either in their store or in my office. 

Ques. 57. You cannot locate which place? 

Ans. I could not tell you just which place. | 

Ques. Od. And this note of May Isth, 1S77, can you locate in 
which place it was delivered to you ? 

Ans. The same, either in their store or niy office. 

Ques S59. Do you recollect the amount of the note that was 
$63 taken up and renewed when you took this note of December, 
S76? 

Ans. I do not. 

Ques. 90. Do you recollect the indebtedness of Kennedy & Durr 
to you at that time ? 

Ans. The amount of indebtedness at the time that each of those 
notes was given would be the amount specified in the note. 

Ques. 91. You do recollect the amount of the note that was taken 
up? 

Ans. No. 

Ques. 92. Have you any recollection of the amount of the note 
that was taken up when this note of February 20th, 1877, was 
given ? 

Ans. That was the computation at the time of the principal «& 
interest that was then comune due. 

Ques. 95. For total principal and interest due you? 

Ans. For part principal and interest. Those notes were cut into 
three or four pieces, and we would figure them up and take a new 

hote. 
S64 Ques. 94. This note of February, 1877, is a renewal note. 
Ans. Those four notes (Exhibits 3, 4, 5, and 6) are all re- 

newal notes. 
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Ques. 95. Do you recollect the amount of the note that was re 
newed when you took this note of February, 1877? 

Ans. It was that amount, with interest. 

Ques. 96. But you do not recollect the amount ” 

Ans. No. 

Ques. 97. Do vou recollect the amount of the note that was taken 
up when you took this $5,000 note of May 18th, 1S77? 

Ans. I do not. 

(Jues. 98. Did Vou keep any cCoples Or any memoranda of those 
notes that were renewed at the time among your “ bills receivable.” 

Ans. Those that were renewed at the time I would hunt them 
up. 
Ques. 99. But vou had no books showing ” 

SHO Ans. I kept those in my pocket-book. 
Ques. 100. And you had no entry of them in your books 
of account ? 

Ans. No entry at all. We make up the interest and take up a 
hew note. 

(Jues. 101. Since Vou Came back from Hurope have you kept books 
of account In vour office ? 

Ans. Sinee I came back; ves, sir. 

(Ques. 102. Have you entered these transactions in your books of 
account ? | 

Ans. These transactions were kept in my pocket-book, and were 
not brought forward until I attached them. 

Ques. 103. They were not entered in your books at all? 

Ans. They were never entered in my books at all up to the time 
[ attached, IT think. 

Ques. 104. These endorsements of interest on the back of the 
note of May 15th, 1878, were not entered on any cash-book ” 

Ans. No; it is more likely that I collected the interest at 
S66 their store, and used 1t for my personal expenses. 

Ques. 105. Mr. MacDermott, how do you account for the 
fact that in the notes of December, 1876, February, 1877, May, 1877, 
and Mav, 1878, the same ink appears to have been used in making 
each one of those notes ? 

Ans. I don’t account for the fact at all. 

Ques. 106. How do you account for the fact that the same pen 
was used in writing the notes of December, 1876, February, 1877, & 
May, 1877, in filling in the body of the note? 

Ans. [ suppose Gillott & Co. make thousands of pens, and Arnold 
& Co. make millions of bottles of ink, and they may be certainly 
written with pens of the same kind and ink of the same kind; | 
can’t aecount for that at all; that can’t be the fact. 

Ques. 107. You think that it could not be the fact? 

Ans. No. 

Ques. LOS. Are you as certain of that as you are certai that this 
word “seven,” in the note of May, 1878, was not raised from 


‘one’ ” 


Ans. I don’t see that the word “seven” is raised. 
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SO7 Ques. 109. You think that the word “seven” was not 
raused ? 

Ans. It does not so appear to me. 

Ques. 110. And you think that the same pen was not used in writ- 
Ine each Ole of these four notes ? 

Ans. Yes. The same pred) could not have been used unless it Was 
kept expressly for that purpose. 

Ques. 111. At the time you speak of having met Mr. Clark you 
were the owner of thestore called the “ Pavilion,” on Market street ’? 

Ans. [ was. 

(QJues. 112. You shortly afterwards turned it over to Kennedy & 
Durr ? 

Ans. By his testimony it would be six weeks after—six weeks or 
two months. 

Ques. 113. During the time from March 25th, 1S79, to June 25rd, 
IS79, Kennedy & Durr were indebted on a large amount of accom- 
modation that they had issued to Godchaux Bros. & Co., were they 
not ¢ 

Mr. Prinaue: To this part of the examination IT make the 
S6S same objection, and give notice to the counsel that he is mak- 
ing the witness his own witness. 

Ans. I heard so. 

Ques. 114. By Mr. Bryanr: Mr. MacDermott, did) you endorse 
anv notes of Kennedy & Durr during the time between Mareh 25th, 
1879, and June 25rd, 1879? i 

Ans. Perhaps 1f you mention the note—— 

Ques. 115. Did you endorse the note of Danicl Mever at that 
time ? 

Ans. I did. 


Ques. 116. What was that note for’? 


Defendant MacDermott objects to this portion of the examination, 
on the ground that it is not cross-examination, Rnd imsists that com- 
plainant is making the witness his own witness in reference to these 
matters. 

(Pause; no answer.) 

Ques. 117. To refresh your memory, was It given on a Composition 
by Kennedy & Durr with Danicl Meyer of certain accommodation 
notes that Daniel Meyer held of Kennedy & Durr’s: notes given to 
Godchaux & Co. ? 

Ans. [ endorsed the note, but IT really could not tell you 
S69 what it was for. [don’t know whether it was for that or not. 
l endorsed a note for, | think, about one thousand dollars. 

Ques. 118. That was before June 25rd, 1S79 ? 

Ans. I couldn't tell you; [suppose if | had the note I could tell 
Vou. 

Ques. 119. It is the note to Daniel Meyer, which is referred to in 
the bill and in the answer to this case ? 

Ans. If I had any note that I had endorsed, then I could tell you 
exactly about it. T will producethat note if I find it. IT have prob- 
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ably confounded the Meyer note with the Greenebaum note, which 
[ may haveendorsed. —T couldn't say whether I endorsed either posi- 
tively, but T will search for the notes and state positively. 

Ques. 120. Do you say that vou did not endorse any notes tor 
Kennedy & Durr between March 25th, 1879, and June 23rd, 1879? 

Ans. No; [just said T thought T did, but, evidently, | was mis- 
taken | haven’t the shehtest recollection of it, but IT ean refresh 
mV Memory bry findine the notes, if [ endorsed them. 

Ques. 121. During that time vou knew that Kennedy & Durr were 

indebted on security debts, did you not? 
S70 Ans. If T endorsed any of the notes at all—if I endorsed 
the note—well, [ can’t offer any theory about it, because | 
don’t reeollect whether [ endorsed the note, or not. 

Ques. 122. Did you know that they were indebted on security 
debts during that time, or on accommodation paper ? 

Ans. [ heard they were, but I didn’t know tt. 

Ques. 125. When you turned the store over to them did you in- 
quire whether these accommodation notes were discharged ? 

A. IT did, 

(dues. 124. How did you find-out that they were discharged ? 

Ans. I think IT sent my young man around to different parties 
and found out. 

Ques. 125. How did you find out; what did you find out? 

Ans. They signed a paper; there was a paper drawn up and these 
parties signed off; each party signed off, and I think Kennedy& 
Durr gave their notes for the principal part on those. 

Ques. 126. At how much on the dollar ? 
S7] Ans. That would be matter of hearsay. 
(dues. 127. About ten cents on the dollar, have you heard ? 

Ans. That is what TP heard. 

Qlues. 128. They gave their own notes for the principal part of it, 
Whose hotes did they O1Ve for the balance ? 

Ans. They gave their own notes, I think, for all. I thought, 
really, that T endorsed that Daniel Mever note. IT had, that idea 
When IT spoke about it, but evidently I did not. 

Ques. 120. Do you think that you helped them at all im that ac- 
commodation paper Compromise ? 

Ans. If I endorsed any notes at all, of course IT helped them to 
that extent. 

(dues. 130. That accommodation paper, to the amount of 369,000, 
Was out, was It not”? 

Ans. I don’t know the exact amount. 

(QJues. 151. Can you give the approximate amount? Whatis your 
recollection ? 

Ans. I thought it was 851,000; that was my idea about it; 
S72. but whether it was fifty-one thousand or sixty-nine thousand 
I don’t know. 

Ques. 152. And when vou turned over the store to them they were 
oWwlhe five thousand dollars at least on this endorsed paper ¢ 

Ans. T suppose they were owing that amount 

Ques. 133. In addition to the five thousand dollars, they were 
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owing vou then sixty-two thousand dollars, as you state In your 
answer ? | 

Ans. Whatever IT have stated i the answer I suppose 1s correct. 

(Ques. 154. And they were owing the Joe Kennedy judgement for 
seventy-seven hundred dollars ? 

Ans. [ don’t know anything about it. 

Ques. 135. Did you make no inquirics about whether that judg- 
ment was paid or unsatisfied ? 

Ans. I don’t know anything about that. 

Ques. 156. And they were owing Lazard Freres three thousand 

dollars, were they not, on their own notes ? 

Ans. I don’t remember the exact amount, but they were 
owing them something. They settled with Lazard Freres, 
| think, and eave them monthly notes, running, I think, for ten 
months ora vear. I don’t remember it, except from hearing It now, 
since this thing commenced. 

Ques. 157. Scholle Bros. had a lot of accommodation notes of 
Kennedy & Durr, had they not” 

Ans. I don’t really know. I don’t positively know who had any 
of them. 

Ques. 158. Did you not pay ten cents on the dollar, cash, for Ken- 
nedy & Durr, for Scholle Bros. accommodation notes, between 
March 25th, 1879, and June 23d, 1879; 1f you don't know. will you 
refresh your memory ? 

Ans. I don't know. I will try to refresh my memory. 
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Re-examination of Cuarues f. MacDrermorr by Mr. PRINGLE: 
Ques. 1. You will please try to refresh your memory about that 
Crreenebaum note. 
Ans. I think the better way would be for me, if I have 
S74. those notes, to look over them, because I do not really re- 
member whether I endorsed them or not. 
Ques. 2. Between June 23d, 1879, and July, 1880, didn’t vou have 
occasion to assist: Kennedy & Durr by endorsing a note given In 
payment for goods purchased at auction of Greenebaum & Ca.” 


Ans. I think I did. 


Recross-examination of CHarves Fo MacDrermorr by Mr. 
BRYANT: 

Ques. 1. Do you know anything about the books of Kennedy & 
Durr that were kept before March, 1879, and since ? 

Ans. Since you inquired about them before T have made an in- 
quiry, and | think that the last books of theirs are probably in’ the 
store, and that they can be got. 

Ques. 2. Will you submit them for examination ? 

Ans. Certainly, if they are there—whatever is there. Since you 
spoke about it IT have been making inquiry, because we want them 
ourselves, 

Ques. 5. Then on Wednesday morning will you submit 
S79 ~~ - your own ledger here for examination before the examiner, 
pages 298 and 299? 
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Ans. Certainly. 

Ques. 4. And the different pages where their account appears ? 

Ans. Certainly. 

Mr. Bryant: T make this request to Mr. MacDermott—to submit 
his ledger before the examiner on Wednesday morning next, at eleven 
o'clock, for the purpose of examination under a microscope, and to 
take the testimony of an expert In connection therewith. 


(Recross-examination of MacDermott resumed, page —.) 


Lestimony of Thomas Walsh. 
examination-in-chief of THomwas Warsi by Mr. Pringir: 

Recalled on behalf of respondent MacDermott. 

(ues. l. Do you know ot any aecount ot stock of the woods ot 
“The Pavilion” beime taken about the time of the failure of July, 
ISSO” | 7 

Ans. Yes, sir. 
S76 Ques. 2. Was an account of the whole stock taken ? 
Ans. Yes, sit. | 

Ques. 5. How was it taken and kept, and im what shape was it 
preserved ? 
~ Ans. (Referring to six books, now produced.) That is the way 
the stock was taken? . 

Ques. 4. Do you recognize these .books as the books containing 
the account of stock taken in July, 1SS80, as entered in those books 
at that time? 

Ans. I do. 

Ques. 5. State what is the sum total of the value of the whole 
stock, as shown by that account of stock ? 

Objected to by the complamant, on the ground that the books 
speak for themselves, and are the best evidence. 

Ans. $108,050. 

(The six books last above referred to, purporting to contain ac- 
count of stock im the store of Kennedy & Durr in July, 1580, are 
put in evidence by respondent MacDermett, and marked, respect- 

ively, Respondents’ Exhibits 7, 8,9, 10, 11, and 12.) 
Sia (dues. (). Please look at these two sheets, marked, respect- 
ively, “1,” “ 2," “ Meesrs. Kennedy & Durr in ae. with God- 
chaux Bros. & Co.,” and siate whether you have ever seen them 
before ; and, if so, where ? 

Ans. I have never seen them before, until about last week, I think 
It was, When I found them among the other papers. 

Ques. 7. In what place? 

Ans. In the basement of the former store of Kennedy & Durr, 
where I had put those papers. 

Ques. 5. Among other papers of the old firm ? 

Ans. Yes, sir. I believe these were found with some of Mr. 
French’s papers that he had while he was book-keeper there. 
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(‘ross-examination of Thowas WatLsi by Mr. Bryant: 


Ques. 1. Mr. Walsh, were you there at the time this account of 
stock Was taken ? 
Ans. Yes, sir. 
Sas Ques. 2. Do vou recognize the handwriting of this letter 
now shown vou, which is a letter dated January 5, 1880, ad- 
dressed to John TH. Gilmore and signed “ Kennedy ”? 
Ans. The handwriting seems familiar to me, and itis like Mr. 
Gilmores handwriting. 
Ques. 3. Will vou swear that it is Mr. Kennedy’s handwriting ? 
Ans. It looks somethine like his handwriting. but IT wouldn't 
swear positively that it is lis handwriting. 
Ques. 4. Do vou know how much of a reduction was made on the 
different stocks of woods on the taking of that account of stock? 
Ans. No, sit. | 
Ques. 5. Do vou know that there was a reduction ” 
Ans. No, sir; I do not. 
(ues. 6. Do vou know that there was not ? 
Ans. Well, I figured out the stock there; I didn’t suppose that 
there had been a reduction, not that T know of. 
(Ques. 7. Do you know whether or not Joe Kennedy reduced 
S79 his department twenty per cent. ? 
Ans. No, sir; I do not. 
Ques. 8. Do you know whether Hanley reduced his stock ten 
per cent. 
Ans. No, sir. 
(dues. 9 Do vou know whether he did or not ? 
Ans. I couldn't say. 
Ques. 10. Did vou have any talk with Mr. Kennedy about this 
matter ? 


Objected to by respondent MacDermott, as not cross-examination. 


Ans. No, sir. 
(Ques. 11. Did you have charge of a department ? 
Ans. No, sir; I was never behind the counter myself—that Is not 
to sell eoods, 
(dues. 12. And in taking the accounts of stock, the heads of the 
departments attended to the taking of the stock of each depart- 
ment, did they ? 
SSO Ans. Well, in taking stock there was always three or four 
hooks out; the book-keeper, and I believe Mr. Durr and Mr. 
Kennedy, and maybe a couple of the men, assisted in the stock 
taking; asa general rule, | suppose the heads of the departments 
took account of most of the stock. 
(dues. 13. And an entry clerk would take it down ? 
Ans. An entry clerk would take it down; sometimes they would 
be assisted by another party from another department. 


TY. J. WALSH, JR. 


(‘ontinued until to-morrow, 19th inst.. at 11 o'clock a. m. 
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TUESDAY, September 19th, 1882. 

Present: Mr. Bryant, solicitor for complaimant; Mr. Pringle, solici- 
tor for respondent MacDermott. 

Respondent MacDermott puts in evidence promissory note, dated 
May 10th, 1SS0, payable the 4th of August, 1880, for $2,195.15, drawn 
In favor of C. I. MacDermott, and signed “ Kennedy & Durr,” 
marked Respondents’ Exhibit 15. 


Testimony of ( arte S Ir Me Dermott. 


SS] Recross-examination of CHarnues I. MacDermorr (resumed) 
by Mr. Bryant: 

Qdues. 5. In the account in the book which you call your ledger. 
are certain charges entered against IXennedy & Durr, which were 
shown to Mr. Miller and Mr. Lutz the other day. That was the ac- 
count on which your judgment was recovered in July, 1880, was it? 


Mr. Princue: This testimony is taken subject to the objection 
that it is not cross-examination, and in reference to these matters 
the complainants are making Mr. MaeDermott their own witness. 


Ans. The attachment of that date was brought from the pass- 
book. 

Ques. 6. But this account is the one—— 

Ans. [Interrupting.}]) The aecount differed a little between the 
ledger and the pass-book. The interest on the judgment Was 
charged up by Mr. French in the ledger, but not mn the pass-book. 
[ think that was the point of difference. 

Ques. 7. In that account there is eight thousand and odd dollars 

Interest, Is there not ? 
SS2 Ans. I don’t remember the exact amount, but there was a 
good deal of interest chareed. The exact amount I don’t 
know, unless [ figure it up. 

Ques. 8. What pass-book do you refer to? 

Ans. A regular bank book that was kept between Kennedy and 
Durr and me. 

Ques. 9 Have you that pass-book ” 

Ans. They had it in their possession. 

Ques. 10. Did they give it te you for the purpose of making out 
an account to bring suit ? 

Ans. It was in the office that morning; he had it on hand then. 

Ques. 11. They kept that pass-book ” 

Ans. They always kept it. [ft was brought down when thev got 
money, and returned to the store. 

Ques. 12. And you charged interest on the judgment of March, 
LS79 ? 
| Ans. Yes, sit. 

SS35 Ques. 15. At what rate? 

Ans. The legal rate; [T presume Mr. French could answer 
all those questions very much better than [ can; but I presume it 
was the legal rate. 
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(Jues. 14. Seven per cent.? 

Ans. I don’t know. 

Ques. 15. The legal rate of interest on a Judgment Is seven per 
cent., and vou think that was the rate? 

Ans. I think so, but IT don’t know unless [ examine the account. 

Ques. 16. In the account there are charges of interest very near 
every two or three days. Do you understand how they occurred ? 

Ans. Sometimes every two or three days, somctimes once a week, 
| beheve; Mr. French, generally added up the interest whenever he 
had time, I presume. 

QJues. 17. There are many entries of interest three days apart, are. 
there not? 

Ans. Yes, sir; there are. 
SS4 Ques. 18. Sometimes it would be added up once a week, 
and then in three or four days there would be another entry 
of interest, and then at the of the week another entry ? 

Ans. Yes, sir, The rule was to charge interest weekly; I think 
that was Mr. Freneh’s idea. Whether he charged it oftener I don't 
know. I thina the rule was to charge it up once a week. 

Ques. 19. Did you give back those pass-books to Kennedy & Durr? 

Ans. They always retained them 

Ques. 20. After you commenced the suit ? 

, Ans. I think so. 

Ques. 21. Since yesterday do you recollect or have you refreshed 
your memory as to whether you endorsed any notes of Kennedy & 
Durr on that composition agreement before June 25rd, 1879, & after 
Mareh 25th, 1879? 

Ans. [may (but IT can’t say positively) have endorsed a note for 
the Anglo-Californian Bank, but I am not certain of it. I eould 
not find it among the old notes as so endorsed. IT think that I en- 
dorsed a note for somebody. 

Ques. 22. On that composition agreement ? 
SS) Ans. On that composition, I think IT did, but Iam not cer- 
tain of it. This Greencbaum note of May 10th, 1880, 1s the 
only note that T find endorsed among all that I searched over. 


Re-examiunation of CHARLES F. MacDermorr by Mr. PRINGLE: 


Ques. 1. You were asked yesterday by Mr. Brvant about that com- 
position. State how it came to be made, so far as you know. 

Ans. Those people—Mr. Kennedy, very likely—went there « 
made an arrangement to compromise lis matters for ten cents on 
the dollar, as well as I can remember. In orderto besure that that 
was so T sent Mr. Wertheimer around with him, and to get the re- 
celpts trom those parties. 

Ques. 2. What, if any, interest had you in that’ matter ? 

Ans. The interest that I had was before I turned over the store I 
wanted to know that these debts were settled. 

(Ques. 3. Please look at the note signed “ Kennedy & Durr,” made 

to yourself, and bearing date May 10th, 1580, and state if that 
S86 sis the note referred to by you in your examination of vester- 
day as having been made to Greenebaum & Company. 
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Ans. ‘That note was paid to Greenebaum & Company, I think, for 
merchandise bought about that time, in lieu of cash. The reason 
why [didn’t pay the cash was that this obligation or notabore no 
Interest, and instead of paying the cash IT gave the note. 

Ques. 4. You have said that the pass-books referred to were kept 
by Kennedy & Durr and brought to you to have your entries made ? 

Ans. Brought down every morning with the money. 

(Jues. 5. Did Kennedy & Durr, or either of them, ever object to 
the charges of Interest therein stated ? 

Ans. On, no. It was an agreed matter. Of course they had the 
account there every day in their possession. 


RKecross-examination of CHaries Ff. MacDermorr by Mr. 
BRYANT: 
Ques. 1. At the time Kennedy & Durr made this compromise re- 
ferred to, June 25d, 1879, did Kennedy & Durr pay the ten cents on 
the dollar in eash or with their notes”? 
SS7 Ans. TI think they paid them altogether in notes, notes of 
twelve months, I think, or something hke that; I don’t really 
remember exactly what they were now, but [ could refresh my 
hicimMory, ot COULPSE, bv looking OVer, 
Ques. 2. And at the time that they made this composition you 
were the owner of the store ? 
Ans. [ was the owner of the store. 
Ques. 3. LT think you stated yesterday that your recollection was 
that the amount of accommodation paper which was settled for 
through this composition was fifty-one thousand dollars ? 


’ 


Ans. ‘That is about the amount. It might have been sixty-one 
thousand, but my Impression is that it was fiftv-one thousand— 
something in the neighborhood of that. 

Ques. 4. At the time you turned over the store to them, there 
Was a balance of seventeen hundred dollars against them on your 
books ? | 

Ans. I don’t recollect the balance. 

Ques. 5. There was a balance on store account, was there ? 

Ans. You have the account there; [ don’t remember that. 
S58 Qlues. 6. If there was a balance on that account, were they 
LO pay that also as a part of the consideration ”? 

Ans. Certainly ; of course. 

Qlues. 7. And vou charged up interest in the account on this judg- 
ment of March, 1879? | : 

Ans. That was charged up by Mr. Freneh in eur books, but not 
on the pass-book. There was nothing charged on the pass-books, 
if | remember, but the cash that came in and out of the office. 

Ques. 8. And every morning they brought down the money from 
the store, did they ¢ 

Ans. I think every morning. 

Ques. 9. On the account there are several days elapsing without 
there appearing any entries of money paid; do you recollect any 
circumstances of that kind ? 

Ans. I don’t know that that was the case; but if that was the case, 
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at the end of the month when they were paying off their hands, 

they nught not have brought down a deposit. But my idea was that 
they brought money nearly every day. 

SSY Ques. 10. If there is a lapse of several days in the ledger 
there, that is the correct statement, is 1t ? | 

Ans. That is a correct statement; ves; the ledger 1s correct. 

Ques. 11. You could not get one of those pass-books, Mr. MacDer- 
mott, could you? 

Ans. Well, I might by looking for it. IT have never looked for 
them. 

Ques. 12. If you ean find one of those pass-books, will you sub- 
mit it to the complainants for Inspection ? 

Ans. Certainly, if I find them; but they always kept the pass- 
books, and it is more likely that they have got it. 

Ques. 15. And after vou brought the suit you turned the pass-book 
over to the firm of Kennedy & Durr? 

Ans. I don’t remember how that was, because Mr. French attended 
entirely to the desk part of it, and he could tell you exactly how 
that was. When TI brought the attachment | asked Mr. French, | 
suppose, What the balance was that day, and he gave it to me; and 
[ presume that is the way [ brought the attachment; but whether 

the pass-book was in the office, or whether it was returned to 
S90 them, or what has become of it, J don’t know. 


(Recess until half past one o'clock p.m.) 


TurEspAy, September LOth, ISS2—afternoon. 
Present: Mr. Bryant, solicitor for complainant; Mr. Pringle, solie- 
itor for respondent MacDermott. 
Respondent MacDermott produces and submits to solicitor for 
complainant the pass-book of Kennedy & Durr, referred to upon the 
last examtnation of Mr. MacDermott. 


Re-examination of IF. M. Frenxcu, on behalf of respondent, 
by Mr. PRINGLE: 
> 


Ques. 1. Is that pass-book which has just been handed to Mr. Bry- 
ant the pass-book upon which the suit of July 15th, ISSO, was 


brought ” 
Ans. It Is. 
89] Cross-examination by Mr. Bryant: 


Ques. 1. Will you look at this pass-book and = state when the ae- 
count commenced ? 

Ans. This pass-book commences on June Ist, 1880. The last date 
in the book is July 12th, 1880. 

Ques. 2. Where is the pass-book for the transactions previous to 
that time? 

Ans. It is not in my custody, so I cannot say where it is. 

Ques. 3. When did you last see the pass-book which was kept pre- 
vious to this one, 1f you recollect ? 

Ans. Well, of course, when I left the employ of Mr. MacDermott 
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I left all books in the safe, and since that day I could not sav where 
they are, or anything about them. They were all there together at 
that time. 

Ques. 4. Was this which has been produced a pass-book kept for 
the convenience of Mr. MacDermott ? 

Ans. It was kept for the mutual convenience both of Kennedy & 
Durr, and of Mr. MacDermott also. 

(dues. ». Who kept POSSCSSION of this pass-book during the 
SY2 time that these entries were supposed to have been made ? 
Ans. Kennedy & Durr. 

Ques. 6. How did it come to be in the office of Mr. MacDermott 
when this account was made up to bring sait on? 

Ans. I can’t tell you that. 

Ques. 7. Was either of the members of the firm of Kennedy «& 
Durr present at the time ? 

Ans. Let me understand what you mean by the time. 

Ques. 5. At the time when you took the memoranda from these 
books for the purpose of having a suit commenced. 

Ans. I think not. 

Ques. 9. How did it get to the office of Mr. MacDermoot; do you 
recollect ? 

Ans. It was left there. It was not at all uncommon for the book 
to be in the office. T often kept it for balancing, the same as any 
pass-book is often left at the bank. 

(dues. 10. It didn’t balanee with the books of Mr. Mac Dermott 

did it? 
So Ans. I never kept it so, because there was a difference on 
Interest charges that never was entered up on this pass-book— 
didn't belone there. 

(Jules. 11. There were other interest charges that were not entered 
on this pass-book ? 

Ans. Certainly; mterest on the old judgment, which had nothing 
to do with this later account. 

(QJues. 12. What rate of interest did you enter on the judgment of 
March 6th, 1879? 

Ans. My recollection is it was one per cent. a month, 

Ques. 13. Then were the pass-book account and the ledger ac- 
count Just the same, with that difference, Mr. French ” 

Ans. My recollection is that they were. 

(dues. 14. If there was a difference how would you account for it? 

Ans. That I can’t say without examination. Tf there was any 
difference it could not have been but a slight one, and probably it 
Was some omission from one account or the other. IT don’t know 
that there was any difference. 

Ques. 15. You don’t know where the pass-books are which 
Si were used previous to June Ist, 1Ss0” 
Ans. That I can’t say. 

(Ques. 16. In this pass-book there is an entry under date of June 
l4th, ISSO: “ By sundry ace’ts, $2,000." [Low do you explain that ? 

Ans. That was an advancement by Mr. MacDermott to Kennedy 
& Darr for payments on collection day. 


, 
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(QJues. 17. In a round sum ? ? 

Ans. Ina reund sum. They wanted that much money, with 
What they had on hand at the store, to pay their balance then due. 

Ques. 18. I notice that this account starts: “June Ist, ISSO.) By 
balance, $44,454.51." On June Sth is an entry: “ By int. to date, 
S9S.90." And another entry: “June 12th. By int. to date, $168.87.” 
Ilow do you account for that difference in the mterest ? 

Ans. A difference in the leneth of time for which it was ealcu- 
lated and charged, I expect. The interest was charged on the bal- 
ances, as they were every day. 

Ques. 19. Did you strike a balance every day ? 

Ans. No; [didn’t strike a balance every day. [ computed the in- 

terest on-the balance every day, the same as a bank docs— 
SYD just exactly. 
Ques. 20. Then this interest was computed daily during 
thé year: do I understand you that wav’ 

Ans. No, sir: it was not. I didn’t sav so. 

Ques, 21. In your ledger account there are frequently entries ol 
interest twice each week. How do you account tor that ” 

Ans. No. My custom was to charge up interest every week ; and 
aly exception to that I think: will be found to be at the end of the 
month when [ balaneed the account and charged interest up. 

Ques. 22. If there are entries of interest twice during a week In 
your ledger account, Is It an error, do you think ” 

Ans. No. [am not ready to acknowledge that. 

Ques. 25. Do you know whether the ledeer of Mr MacDermott 
kept by you corresponds with the books of Kennedy & Durr kept 
during the same time ? 

Ans. I do not. 

Ques. 24. Mr. French, in regard to that ledger account, did you 
receive the money while you were book-keeper tor Mr. MacDermott 

when it was brought down daily ? 
SOG Ans. Almost always. 
Ques. 25. Did you count it ” 

Ans. Certamly I did. 

(dues. 26. On each occasion ! 

Ans: On each occasion. 

(dues. 27. Did Mr. MacDermott receive it ? 

Ans. Once in a while. 

(ues. 25. And counted it himself, occasionally ? 

Ans. When he received it I was not there. He was never in the 
habit of receiving money unless he knew what he was getting. No 
business man would. 

Ques. 20. Were you there all the time ” 

Ans. My duties called me out—in and out. I was nota fixture 
in the office. You can see by the figures in the pass-book how often 
Mr. MacDermott took it in. If there are any figures here in Mr. 
MacDermott’s handwriting, he took the money in; otherwise I 

did. : 
SY7 Ques. 30. By Mr. Pringure: You stated that the interest 
account was kept in the same way as interest accounts in the 


GEORGE A. MORRISON ET ALS. VS. JOHN DURR ET ALS. O49 


banks here are kept. Are you familiar with the manner of business 
In the banks here? 

Ans. T understand their mode of business ; yes, sir. 

(dues, 1. You have been il book-keeper here how long ¢ 

Ans. ‘Ten years. 

Ques. 32. And this account is kept in the same way as the bank 
books are kept with their customers ? 

Ans. As T understand their mode of proceeding, it Is. 

Ques. 35. By Mr. Bryant: Have you ever been employed in a 
bank? 

Ans. No, sir. 3 
Fr. M. FRENCH. 


SYS IExnipir 14. 


Respondent MacDermott puts in evidence the pass-book above re- 
ferred to, which is marked on the cover “kennedy & Durr.” 
Marked ™ Respondents’ exhibit | oi 


Respondent rests, 


(Continued until to-morrow. 2Oth instant. until eleven o’ecloek 


a. m.) 
| WEDNESDAY, Septe mber 20th, 1SS2. 

(lfurther continued, by consent, until to-morrow, 21st inst., at two 
o'clock }. mM.) 

THURSDAY, September 21st, 1582. 

Present: Mr. Bryant, solicitor for complainant; Mr. Pringle, solic- 
itor for respondent Mac Dermott. 

(leurther continued, by consent, until to-morrow, 22nd inst., at ten 
o'clock a. mn.) 

Od Demand for Production of Books. 
Iripay, Septeniber 22nd, 1882. 

Present: Mr. Bryant, solicitor for complainant; Mr. Pringle, solic- 
itor for respondent Mac Dermott. 

Mr. Bryanr: We demand the production, before the examiner, at 
half past ten this morning, of all the books of account of Charles 
I. MaeDermott and Kennedy & Durr relating to or bearing upon 
any of the transactions mentioned in the bill or an the evidence in 
this action. Said books are required for inspection. 

Mr. Princue: On behalf of defendant MacDermott, IT object to 
the demand, on the ground that it is insufficient, informal, and the 
complainant has other means provided by statute for offering books 
in evidence, if he desires them. But defendant MaecDermott has 
always tendered his own books, and will produce them of his own 
accord. Tle has no custody of the books of any of the other defend- 
ants. Defendant MacDermott has already submitted his books to 
complainants’ solicitor, and permitted him to take copies of them. 
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Mr. Bryant: We object to that statement appearing upon the 
record, on the ground that it is not evidence 


SOG) Ti StEINONY of John Hl. Gilmore. 


Mxamination-in-chief of Joun TH. Grumore, recalled on behalt 
of complainant, in rebuttal : 

(ues. 1. by Mr. Bryant: Mr. Gilmore, do vou recollect the time 
when an account of stock was taken of the goods at the store ealled 
the “ Pavilion,” on Market street, in 1880? 

Ans. I do. 

(dues. 2. Did you assist In taking the stock? 

Ans. I did. 

Ques. 5. What time was the stock taken ” 

Ans. IT could not state the exact date; previous to the failure. 

Ques. 4. Do these six books, marked respectively Exhibits 7, 5,9, 
10, 11, and 12, which were offered in evidence on Friday last, con- 
tain the account of stock taken at that time ” 

Ans. I should judge they did. 

Ques. 5. How was that stock taken ? 


Mr. PrincueE: We object to this, as not proper rebuttal, it 
901 being part of the complainants’ original case to establish the 
value of the woods 1 CONTPOVErsy. 

Ans. IT can only answer personally as regards how my own was 
taken. 

Qlues. 6. By Mr. Bryant: State how your own stock was taken. 

Ans. At ten per cent. less than cost price. 

Ques. 7. What was the value of your stock as taken at ten per 
cent. less than cost price ? 

Ans. I never saw that book, and don’t know. TIT can only imagine, 
vive my own judgement. 

Ques. 8. Does the book Exhibit 8 purport to contain the account of 
stock of your department ” 

Ans. Yes: Exhibit 7 going in with: it. 

Ques. 2). tiow many other departments were there in the store be- 
sides yours ? 

Ans. Dry goods and silks, shawls and eloaks, domestics and 
hosiery. 

Ques. 10. Do these six books include all the departments of the 

store at that time? 
9O2 Ans. Yes, sir. 
Ques. 11. How was the account of stock taken in the other 

departments ? | 

Ans. Personally, I don’t know. 

(dues. 12. Have you received any information from any one about 
how they were taken ? 

Ans. I have. 

Ques. 138. From whom ? 

Ans. Thomas TH]. Kennedy. 
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Ques. 14. What information did you receive from Thomas H. 
Kennedy ? 

Ans. He wrote to me and asked me how much I had reduced my 
stock in taking it. | 

(Jues. 1d. Is the letter now shown to you the letter to which you 
have just referred ? 

Ans. That is the letter, with one mistake in it. 

Ques. 16. What is the mistake ? 
NOS Ans. The letter, instead of being dated January 5th, ISSO, 
was dated January 5th, 1881. 

Ques. 17. You mean that it was written in January, 1Ss1 ? 

Ans. Written in 1881]. 

(Ques. 1S. In whose handwritting is that letter? 

Ans. The handwriting of Thomas H. Kennedy. 

Ques. 19. In whose handwriting ts the signature ? 

Ans. THis handwriting. 


Exuisit “ A.” 


The letter above referred to, of date San Francisco, Jan. oth, 1580, 
addressed TLon. John HH. Gilmore, Sacramento, Cal., and = stgned 
“ Kennedy,” is put in evidence by complamant, and marked “Com- 
plainants’ Exhibit A.” 


Objected to by defendant MacDermott as hearsay testimony, and 
as not written until after a time when Kennedy had any interest 
In or connection with the goods in the store called “The Pavilion ;” 
also, irrelevant and incompetent; also, as not being proper testimony 
In rebuttal. 

Od Mr. Bryant: We will offer further testimony to show the 
Interest of Thomas H. Kennedy in the goods in the rebuttal, 

and tor the purpose of establishing a foundation in evidence of this 

letter. 

Ques. 20. Do you recollect the time of the purchase of the stock 

“goods of FE. C. Fitts? | 

Ans. I do, 

(QJues. 21. Through what circumstance was your attention called 

to it first ? 

_A. My attention was first called to it by Thomas H. Kennedy, 

asking me to come over and look at the stoek and see what money 

eould be made out of it for the benefit of the “ Pavilion.” 

Ques. 22. Did you do it? 

Ans. I did. 

Ques. 25. With whom ? 

Ans. Thomas TH]. Kennedy. 

Ques. 24. Do you know who made the arrangements for the pur- 

chase ”? 
905 Ans. Only by Mr. Kennedy’s language to me. 
Ques. 25. What did he say to vou? 
Ans. He said that he was making the arrangements for the pur- 


—— 


O 
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chase, and thought that there could be three thousand dollars made 
out of the sale. 


Ans. One of the several; yes, sir. 

(> ie = DPQ) | *} se hh: | pity oO is this letter? 

dues. 2. anh Whose handwriting Is this fetter . 

I Ans. In Thomas H. Kennedy’s. 

OG Ques. 30. In whose handwriting 
Ans. In his. 


; 


, 


is this signature * 


ExuHipitr “ B.” 


Complainant puts in evidence the letter last-above referred. to, 
| being a letter of two sheets, dated San Francisco, Jan. 25th, 1SS1, 
:| addressed Hon. J. Hi. Gilmore, Esq., Assembly Chambers, Sacra- 
H mento, Cal., and signed Thomas H. Kennedy, marked “ Complain- 
ants’ Exhibit B.” 


: | Objected LO by respondent MacDermott, on the ground that it Is 
ii hearsay testimony, and not written until after a time when Ken- 
| nedy had any interest or connection with the goods in the store 
eall “Phe. Pavilion;” also, irrelevant and incompetent ; also, not 
proper testimony in rebuttal. 
i} (Jues. ah. Mr. Gilmore, were Vou present at the sale of the woods 
| by the sheriffin July, 1880, at the “ Pavilion”” 
| Ans. I was. 
Ques. 32. Were you there when Mr. Robinson, the auctioneer, had 
charge of the sale’? 
Ans. I was. 
907 Ques. 55. Did you have any conversation with Thomas I. 
IKKkennedy about any manner of conducting the sale, or about 
any bids being made on it? 
Ans. I did; the day previous. 
(Ques. 54. State what was the conversation. 
1 Ans. Mr. Kennedy called me to be present, and to bid on the 
| stock—at least some departments—and allow Mr. MacDermott. to 
raise my bid to give an effect to the outside that there were different 
bidders on the stock. That was the language used; the instructions 
that I got. | 
Ques. 59. What did you do about those instructions ? 


H Ans. I obeyed them. 
I Ques. 36. Did you do any bidding there ? 
i Ans. I did. 


Ques. 37. What amounts, and on what stocks ? 
Ans. I bid on the fancy goods stock about thirteen thousand dol- 


Ques. 26. Did you have any talk with him about the purchase of 
a ranch from his proceeds out of that store ? 
Objected to by defendant MacDermott, as leading and as assum- 
Ing facts not in evidence. : 
Ans. He corresponded with me. 
Ques. 27. Have you any of that correspondence ? 
Ans. Yes, sir. 
Ques. 28. Is that letter now shown you one of his letters to you’? 
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lars, to the best of my recollection, either twelve or thirteen thou- 
sand dollars. 
90S Ques. 58. Were you overbid ? 
Ans. IT was. I started it at about eleven thousand dollars, 
Wit was gradually raised, I think, about five hundred dollars at a 
time. 
Ques. 59. What was the fancy goods stock sold for? 
Ans. I couldn't Say, positively. 
Ques. 40. Can you approximate what it was knocked down at? 
Ans. Somewhere in the neighborhood of thirteen thousand dollars, 
a little over. 
Ques. 41. What was it worth ? 
Ans. It was worth at least twenty-seven thousand dollars. 
(dues. 42. This was the sale of the stock of goods of the Pavilion 
by the sheriff in August, ISSO, that vou refer to, was it? 
Ans. It is. 
JOHN H. GILMORE. 


Testimony of Joseph [] Wath . 


QQ) examination-in-chief of Josern TH. Wyrir, on behalf of 
complainant in rebuttal : 

Ques. 1. By Mr. Bryanr: What is your occupation, Doctor ? 

Ans. [Tama physician and surgeon by practice. 

Cues. 2. What relation do you hold to adhy one of the medical 
colleges, if any ? 

Ans. I am professor of histology in the Medical College of the 
Pacific, and president of the facultvy—more proper professor of micro- 
SCOP and histology, hecause the Microscope Is used to a reat CX- 
tent in histology. 

(Jues. 3. Do vou understand the science of micre ISCOPY 4 

Ans. I think I do, up to the present date, pretty well. 

Ques. 4. Have vou written any works on that science ? 

Ans. I have. 

Ques. 5. How have your works been received ? 

Ans. My work called “Phe Microscopist ” has been for the 

last thirty years a standard text book on the subjeet both in 
910 this country and Eneland. 

Ques. 6. Have you devoted any of your atttention to the 
sclence of handwriting ? 

Ans. A eood deal. 

Ques. 7. Have you devoted any of your attention to the science 
of handwriting as exhibited under the microscope ? 

Ans. | have. | 

Ques. 5. Are you qualified to give an opimion concerning times 
& inks, and the different hands and conditions of the persons who 
have done the writing ? 

Ans. Well, as can be done, I presume I am. I do not like to 
to speak of my own qualifications in regard to that matter. I 
might say that the microscope is an ard to the eye and the jude- 
ment. 
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Ques. 9. Will you explain your theory examining handwriting 
under the microscope ? . 
Ans. I will, as far as I can do it in a few words. It will 
be a pretty elaborate thing to describe it, but I can give you a 
few items that may suggest the leading thoughts in regard 


to it. In addition to the ordinary form of words and the 
general rhythm of the writer, which may be judged of 

1] by any accountant or person accustomed to see writing, 
! of magnifying the forms of 


the MICTOSCOPe, on account an 
the words and letters and characters, shows certain irregularities 
and vibrations which are often individual and distinctive, and can 
be very clearly traced, particularly if there is a sufficient amount of 
written matter for comparison. There are three rhythms that every 
man’s hand must have. There is a rhythm of habit which he gets 
in forming words and characters; there is a rhythm of progress, 
caused by the tremor of the hand, which every man has, as shown by 
his writing placed under the microscope, and which is made more per- 
ceptible by sickness or disease or excitement or Intoxication, or any- 
thing of that kind; and there is the rhythm of pressure, shown by 
alternate light and dark strokes in forming letters, which the micro- 
scope, tends to bring out more clearly. All these rhythms com- 
bined form a chain of evidence which is scientific and demonstrative: 
at least, | have not known any failure yet in my attempts to test 
handwriting by these standards. That it can be shown by any one 
else as well as myself. I do not claim any monopoly of the thing 
as a scientific question. 
Ques. 10. Have you been called as an expert in deciphering hand- 
writing or in giving an opinion upon handwriting’? 
Ans. I have. 
Ques. 11. And have you testified as such an expert? 
912 Ans. I have a number of times. 
Ques. 12. Will you examine the written figures “ 7,000,” 
and the written word “seven” in the note dated May 15th, 1878, 
and marked “ Respondent’s Exhibit 4,” and tell us what those tigures 
and that word shows under the microscope? 
Ans. IT forgot to say, in answer to your question in which you 
asked me about my methods, that it is very Important, In examin- 
ing by a microscope, to have a very intense light thrown upon the 


object. A good deal of the certainty that 1 fecl in this method of 


investigation depends on the intensity of the light which is thrown 
upon the object. I use a very strong condenser, and get as pure and 
clear a light as possible. I always prefer to do this ‘kind of exam- 
ination at home, where I have a still brighter light than I can e aurry 
about with me. The figures “7,000” appear to have been written 
first “1,000” and afterwards changed. It seemsas though there was 


an effort made to have made a “9” instead or over the f fioure “1” of 


the “1,000,” which was afterwards changed to 7. The 9 had not 
been com pleted. 

Ques. 15. Are the “1” as it was origin: ally written and the “7” as 
It appears now in the same ink? 

Ans. They appear to be the same ink, and I might say the same 


ced 
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Se 
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pen, because it has a particular split in it, the edges being 
915 well marked and the centre Hehter. 
Ques. 14. Examine the written word “seven” in the body 


~of the note referred to, and state what vou diseover ? 


Ans. It looks very much lke the word “one” changed into 
“seven” by the addition of the s and the 7, and vet, if so, it is done 
with the same ink and the same pen. And it is a very singular 
thing, a singular alteration, if it be an alteration. I will not say it 
Was not written at the same time, because it seems to be written 
with the same ink and the same pen; but it certainly appears like 
the word “one” andan s and nv,one on one side and the other on the 
other to have been added. 

Ques. 15. Will you examine through your microscope the en- 
dorsement in figures and letters on the back of the note referred to, 
and tell us how those endorsements appear ? 

Ans. With the exception of the last endorsement, [ should say 
that they appear to have been made by the same pen and ink, but 
the last endorsement seems different. The pen with which the first 
four endorsements were written had a peculiar split in it, as T re- 
marked before, which does not seem to have been in the pen with 
Which the other was written. Yet there is quite a resemblance m 
the other. There is a split of the same kind in some part of the 
letters, vet there is a difference between that last endorsement and 

the others. | 
O14 Ques. 16. Will you read the endorsements from the back 
of the note as they appear to you without the microscope ? 

Atis. July ), by cash, S7.90. 


Aug. 30, ” S7.OU. 
Sept. 50, 87.90. 
Oet. 30. sa S700. 
Nov. 30. S7.90. 


And this last one, the “30” has been seratched, with two seratches 
ACLFOSS. 

QJues.17. Do Tunderstand you that the endorsements on the back 
of the note appear to have been made with the same pen that the 
word “seven” was written with in the body of the note ? 

Ans. I have not spoken.of that. [have not examined that pomt 
atall. (After further examination.) I could not say as to that. 

Ques. 18. Will vou examine the endorsements on the back of the 
note referred to and answer whether, in your opinion, they were all 
made at the same time, or at the times they bear date ? 3 

Ans. T have already said that the ink and pen and handwriting 
are the same. Of course, the presumption would be that they were 

made at the same time, because there is always more or less 
915 variation in the ink, peu, and style from time to time, and 

these are very much alike. It is a matter of Judgment, 
that Is. 

Ques. 19. Will you examine under your microscope the written 
characters, both in figure and word, on the notes dated respectively 
December loth, 1876, February 20th, 1877, and May 18th, 1877, and 


marked respectively “ Respondents’ Iexhibits 1..2. 3.” and _ state 
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whether there are any indications of the notes being made at the 
same time; and, if so, what those indicationsare ? At the same time 
you examine the notes last referred to, please examine also the note 
marked “ Respondents’ Exhibit 4,” and dated May 15th, 1875, and 
state whether the notes, all and any two of them, appear to have 
been made at one and the same time; and if yea, state what are the 
Indications of that fact ? 

Ans. There are very striking resemblances between the notes 
dated December 15th, 1876, and May 18th, 1877, but there are dif- 
ferences in the other notes. 

(Jues. 20. State what those resemblances are. 

Ans. In the figures, the ink, pen, style, and writing are alike. [I 
have no doubt that the whole of the notes were written by the same 
person; there are marked resemblances ; they were apparently by 
the same hand, apparently with the same pen and ink. 

Ques. 21. Can you form an opinion as to whether or not 
916 these notes were made at the same time? If so, what 1s your 
opinion upon that subject ? 

Ans. Well, I should only have to say that the notes are docu- 
ments that appear to have been written by the same hand and by 
the same ink and pen, and therefore IT would judge them to have 
becn written at the same time; that would) be a presumptive argu- 
ment and judgment; of that everybody else is as capable of judg- 
Ing as I am. 

Ques. 22. Do you see any similarity in the ink, pen, or hand writ- 
ing between the notes of date December loth, 1876, and May 1sth, 
S77, and the other notes of date February 20th, 1877, and May 
15th, 1878? 

Ans. There is similarity of handwriting, with the exception of 
the signature of Kennedy & Durr, which has some variations. The 
body of the notes are written by the same hand as that which wrote 
the other notes. 

Ques. 23. Do the body of the notes of February 20th, 1877, and 
May 15th, 18758, and the body of the notes of December 15th, 1876, 
and May Sth, 1877, show any similarity of land or pen or ink ? 

Ans. They all show similarity of handwriting with the exception 
of the signature of the note of May 15th, 1878, which I desire fur- 
ther time to investigate. (After further examination.) The signa- 

ture of Kennedy & Durr to the note dated May 15th, 1878, 
917 has been made with a different pen and ink, I think. It has 

been written, too, more hastily and apparently with some 
little excitement, as compared with the others; perhaps hastily 
might bethe best word to express It. 

(Ques. 24. Ilave you compared the handwriting in the bodies of 
these two notes of May 15th, 1878, and February 20th, 1877 ? 

Ans. I have. 

Ques. 25. Do there seem to be any differences in the ink or pen in the 
handwriting of the bodies of those two notes? I refer first to the 
name of C. Fk. MacDermott in each note. 

Ans. In relation to those hotes there seems to be little Or 110 if- 
ference. With reference to the figures in the corner, 7,000 and 8,000, 
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there seems to have been a heavier hand on the 8,000 than on the 
7,000. That is all the difference I can see. 

Ques. 26. Does the pen with which the name of C. F. MacDermott 
was written in the note of May 15th, 1878, and the note of February 
20th, 1877, seem to have been the same? 

Ans. There seems to be differences in the style of the handwrit- 
ing; do not seem to be alike those two notes: there are differences 
in the form of letters and in the rhythm. 

(ues. 27. I call your attention to the book marked “ ledger No. 

1,’ & to that portion of page 247 underneath the words “ Ken- 
918) nedy and Durr;” please examine that, and state whether 
, there are any points of rescmblances between the entries ; and, 
if so, state what they are; Task you toexamine the following entries 
and compare then:: : 


“Mareh 5, 1S76, to cash, costs TO <<: acetals aes it te ccm all 12 50 
‘Reerio, ii, “ of a | : SORT 
‘Feb’y 20, 1877, . I occas taseaiegasecetaajeaianiac tts - CR 
“May 18,1878, “ TO 
‘May 15, 1879, 122 seat mitt cathigiat slant 7,000 
“M’eh 9, . 5. tat te spialegiceias Abadia S 
“June 25, store, RE ss Sitlncaln dew hacen SOO 


26,920 50 


Ans. There are very striking resemblances between the entries of 
the amounts of 6,000, 8,000, and 5,000; there are not such resem- 
blanees in the other cases. 

Ques. 28. What are the resemblances in respect to those different 
amounts ? 

Ans. As to the ink and pen, they appear the same, and the hand- 
20,” and “1879,” under “ May 15,” appear to have been written with 
a different ink frém the others. 

Ques. 29. Do you think, then, that with that exception they were 
written with the same pen? 

Ans. It seems to me so; Ves. 
919 Ques. 50. And with the same ink ? 

Ans. Yes, sir; I should say so, with those exceptions that 
| have marked. 

Ques. 51. By Mr. Prinaue: Do you mean to say that the 1877 and 
IST) appear to have been written mm the same hand, but with a 
different ink ? 

Ans. Yes, sir; they appear to have been written in the same hand, 
but with a different ink. 

Ques. 52. By Mr. Bryanr: As to the entry “May 15th, 1878,” 
What do you observe ? 

Ans. I see a similarity in the ink and pen, with the exception of 
the figures “7,000” and the year “1879” underneath. The words 
and figures “ May 15th” and the commas indicating repetition and 
“122” seem to have been in the same ink. 
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(ues. 55. Any difference in the pen ? 

The same pen. But the “ 7,000” appears to have been 
written a little lighter, so as to leave a little doubt in my mind as to 
whether or not it was the same ink. The ink might have got out 
of the pen at that time. 

Ques. 54. Will you turn to pase 271 of that book marked 
9?0 * ledger No. 1,” at the top of which ec Is written “STOLE, 
1S79,” and examine it with your microscope? Examine the 


handwriting on that page and state whetner there are any points of 


resemblance between the handwriting on the whole page or different 
parts of it, and what the resemblances are, 1f any ? 

Ans. I think the entries were made all by the same hand, but not 
all at the same time. I think the ne four entries were made at the 
same time, and then, in all probability, the balanee on the page 
seem to be alike in the left-hand column, the debit column. On the 
creditor side there are some differences, but the entries from August 
Ist to the end of the page are very much alike, both as to pen, ink, 
and style. 

Ques. 35. Will you turn to page 298 of the same book, marked 
‘ledger No. 1,” and examine that page with your microscope, and 
state what resemblances there are between the entries, 1f any ? 

Ans. The writer of this book has very peculiar rhythms as_ to 
pressure. It varies according to certain rules, but very marked] 
[ should say all these on that page were written by the same a 

Ques. 36. Are there any differences of pen or ink? If so, state 
what those differences are. 

Ans. I see very little differences in the pen or ink or style. 

Ques. 37. Would you SUPPoOse those entries to have been 
921 made all at the same time” 

Ans. It looks as though they might have been all made at 
the same time. 

Ques. 38. What is the date of the tirsi entry upon that page, Doc- 
tor? , 

Ans. August 29, 1879; the last one, September 30, of the same 
year. 


Ques. 39. Your testimony is how given from an examination of 


the entries through your microscope, Is It’ 

Ans. Yes, sir; as well as with the hand glass. 

Ques. 40. Will you examine page 299 of the same book, “ledger 
No. 1,” with your microscope, and state what resemblances there are 
in the handwriting of the entries, it any’ 

Ans. I should say that the resemblances were just the same as on 
the last page referred Lo. 

Ques. 41. State whether, in your opinion, those entries were made 
from day to di ay at their respective dates or all at one time. 

Ans. They appear to have been made as if they had been posted 
at one time. 

Ques. 42. What is the date of the first entiy ’ 
Y22 Ans. October Ist, 1879: “i last one is November 8th. 


(Recess until two o'clock p. m.) 
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FRIDAY, September 22, 1882, afternoon. 

Present: Mr. Bryant, solicitor for complainant; Mr. Pringle, solici- 
tor for respondent McDermott. 

Mxamination-in-chicf of JosepH H. Wyrie (continued) : 

Ques. 45. By Mr. Bryanr: Will you turn to page 518 of that 
book; IT mean the book which you have already been examining, 
and marked “ledger No. 1,” and examine the entries on that page 
and state the points of resemblance between the entries, 1f any? 

Ans. I should say as in the former cases; they seem to have been 
made by the same hand and at the same time, as if they had been 
posted, | 

Ques. 44. Does it look as if the same ink was used, and the same 

pen ? 
925 Ans. Yes; the same ink and pen throughout the page. 
Ques. 45. What is the date of the first entry ? 

Ans. November Sth, 1879: 

(QJues. 46. And the last entry ? 

Ans. The last is December 25rd. 

Ques. 47. You have examined that with your microscope, have 
vou? | 

Ans. Yes, sir; as well as with the hand glass. 

Ques. 48. Will you examine with your microscope page 319 of the 
same book, and state what the resemblanees are between the entries, 
if any? 

Ans. I will sav of this the same as of the other, the resemblances 
are very striking. All the entries seem to have been made at the 
same time, with the same pen and the same ink, 

Qdues. 49. What is the date of the first entry on the page that you 
are now examining ? 

Ans. December ISth, 1879, on the credit side. 

Ques. 50. And the last entry ? 
924 Ans. January 28th, 1SS0. 

Ques. 51. You have examined that page with your micro- 
scope and also with the hand glass ? 

Ans. Yes, SIY. . 

Ques. 52. Will you compare and say whether pages 518 and 3519 
appear to have been written at different times and with different 
pens and different ink ? 

Ans. It seems to have been the same pen and ink and the same 
hand on both pages, as far as [can judge. 

Ques. 53. Will you turn to page 550 of the same book, marked 
‘ledger No. 1,” and examine the entries on that page with your mi- 
croscope, and state any points of resemblance there are between any 
and all of the entries, 1f any? 

Ans. Page 350, the entries from January 350, 1580, the first one, to 
February -+ seem to have been made at the same time and with the 
same ink. 

Ques. 54. Any difference in the pen’? 

Ans. I don’t see any difference. And from February 5th to the 
end of the page they seem to have been made at a different 

45—887 
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925 time, might have been a different ink; the one Is paler than 
the other. They evidently are in the same handwriting, but 
seem to have been made at a different time and with different ink. 
Ques. 55. What is the date when you say a change occurs? 
Ans. February 5th, in both columns. 
Ques. 56. From the entry dated February 5th to the bottom of 


the page, do there seem to be any points of resemblance particularly 


marked between any and all of the entries? 

Ans. There are resemblances in all of the entries. 

(dues. 57. What are those resemblances ? 

Ans. They are resemblances in characteristic forms and rhythms 
of the figures and letters. There are not many letters here, but 
Where there are any they are characteristic. 

(ues. oS. Do the entries seem to have been made with a different 
pen from February Sth to the bottom of the page * 

Ans. No; it seems to have been all done with one pen appar- 
ently ; [ should Say so. 

Ques. 59. Will you examine the entries on page 551 with your 
microscope, and state the points of resemblance, if there are any, 

between the entries on that page? 
26 Ans. I should say that was all alike. 
(Jues. 60. What is the date of the first entry on the page ” 

Ans. March 5, 1880. 

Ques. 61. What is the date of the last entry on that page ? 

Ans. April 17, 1580. 

Ques. 62. Does there seem to have been a change of pens or ink 
during the entries of the whole page ? 

Ans. I think not. : 

Ques. 65. Will you examine page 546 of the same book with your 
microscope, and state the points of resemblance between the entrics 
Upon that pare of the book? 

Ans. The character of the writing and the shade of the ink are 
the same. 

(QJues. 64. Does there seem to have been one or more pens used in 
making those entries ? 

Ans. The same pen seems to have been used in making all those 

entries. 
927 Ques. 65. What is the date of the first entry upen that 
age ? 

Ans. April 17, 1880. 

Ques. 66. And the date of the last entry? 

Ans. May 31. 

Ques. 67. Will you turn to the next page, 547, and examine that 
with your microscope, and state the points of resemblance between 
the entries made on that page ? 

Ans. I shall have to give the same answer as to the others; the 
resemblances exist throughout the page. 

(Ques. 68. What resemblances do you refer to ? 

Ans. Resemblances in the character of handwriting, and ink & 
pen. 
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Ques. 69. Does the page scem to have been written consecutively, 
at one time, or at the times that the entries bear date ? 
Ans. It appears to be written as 1f written at one sitting ; all writ- 
ten at the same time. | 
Ques. 70. Will you compare pages 546 and 547 through your 
microscope, and state whether there seems to be any points 
928 of resemblance between the entries on the two pages; if so, 
state what they are ” 
Ans. They seem to be the same: they are alike in rhythm, and 
Ink and pen. 
Ques. 71. When vou say they seem to be the same in ink, might 


they not be written with ink from another bottle of the same manu- 


facture ? 

Ans. [If it had been exposed tor the same length of time to evap- 
oration It might have been ; It 1s possible. The same shade of ink 
would be likely to occur only under the same circumstances ; the 
shade of ink is Changed as evaporation takes place. 

Ques. 72. Do you mean that one bottle of ink, of the same manu- 
facture, uncorked one day, would show a different shade from one 
thiat had been uncorked several days ” 

Ans. I do, within a certain mit. T could not tell exactly what 
that limit would be, but as it evaporates 1t becomes thicker. 


me 


Ques. 75. Do you mean where the same pen has been used that it 
was a pen of the same manufacture ? 

Ans. IT mean where the same identical pen had been used. 

The same ink would leave a different mass on the paper 
929 aif it was thicker. Most inks that are made are made with 

some gum, and there is more or less deposit of gum as the 
inks evaporate. 

Ques. 74. When you say the same pen has been used you mean 
that it was not another pen made by the same manufacturer, do you ? 
Do you mean that it is the same identical pen and not another pen 
made by the same manufacturer ? 

Ans. I think from the appearance of the writing that it is the same 
pen that has been used; [ cannot be sure of it, but I should judge 
=U. 

Ques. 75. [f another pen of the same manufacture had been used, 
could you see a difference ? 

Ans. Yes, sir. Pens differ very much in hardness and softness, 
and this pen has occasionally, as [ said, shown a very marked char- 
acteristic as to pressure, as to the amount of mark left by the same 
amount of pressure, and it is characteristic all through these pages 
that I have examined. 

Ques. 76. Doctor, will you compare pages 199 and 221 of this book 
marked on the outside “journal and rent-book,” and see if there 
are any points of resemblance between the entries, in point of hand- 

writing? Do those pages seem to have been written by the 
930 same person with the same penand with the same ink, or are 

there any indications that they were written at the same 
time? 

Ans. They look if they might have been written at the same time. 
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(Ques. 77. Will you examine them with vour microscope and as- 
certain if that shows any points of resemblance, or any marks by 
which you might come to the conelusion that they were all written 
at the same time’? } 

Ans. The general resemblances in color of ink and style of writ- 
Ing are striking. 

Ques. 78. What is the first date on page 199 of the journal which 
you are how examining ” 

Ans. September 4th, 1S79 

Ques. 79. What is the last date on page 221 of the book which you 
are Tow examining ¢ 

Ans Septenrber 24th, 1879. 

Ques. 80. Do those pages have any appearance of having been 
written at the same time ? 


? 
95] would Seeli to indicate that. ()f COUPSE threat is il question of 


judgment altogether. 
Ques. SI. What is your opinion on the matter’ 

Ans. IT should think they were written at the same time; it looks 
like it to me. They were certainly written by the same pen and 
with the same ink, and it is very difficult for the same writer to 
write so uniformly at different dates. Tf a man leaves his store and 
goes to dinner and comes back again and makes an entry, there will 
be a difference In pressure shown in his writing,and I don't see any 


difference In pressure here at all; so lam inclined to judge that 
they were all written at the same time 

Ques. 52. Will you examine pages 319% and 529 of this book, 
marked “journal and rent-book,” and compare the written entries 
on those pages and state the points of resemblance there are between 
them, 1f any’ 

Ans. ‘The first entry is January 20, 1880, on page 519. The first 
entry on page 329 Is February 4, ISSO; and there are three dates, 
three entries on the 4th on Page B20, which seem to have the same 
colored ink and to have been written with the same pen as the 
entries on page 319. After that the entries on 329 are different, 
though all alike following those T have described: 

Ques. 50: On page 329 appears how many dates? 
Jou Ans. There are eloht entries of the 4th and three of the Sth. 
Ques. 54. Does page 529 appear to have been written, with 
a different pen and ink or all with the same pen, or are there any 
points about the page that would scem to indicate that it was all 
written by the same person at the same time ? 
ns. As [say the first three entries would seem to have been 
written with the same pen and with the same ink as the entries on 
page 319; but the entries after that seem to have been written with 
ink that differed some, seem to have been written with a different 
Ink and at a different time. 

Mr. Bryant: Twill ask the counsel if this is the journal from 
which the ledger which has been examined was posted ? 

Mr. PRINGLE: It 1s. 


<--> 


—_ > 
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Ques. 85. By Mr. Bryant: Will vou examine pages 352 and 56] 
of this book, marked “ journal and = rent-book,” and see if there 
are any points of resemblance between the handwriting, ink, and 
pen used in writing those pages? — Is there any resemblance between 
the written entries on page 502 and 851: if so, what are those 
resemblances ? 

Ans. There are some resemblances between the two pages. levi- 
dently they have been written by the same hand, but [ should think 

that a differeat pen had been used. 
Hoe Ques. 86. Does the ink have any similarity ? 

Ans. There is a siailaritv in the ink, but they do not seem 
to me to have been al! written at the same time. There are certain 
habits of pressure on 361 which do not appear on page 3d2. 

(dues. S7. Is that the same handwriting as those ledger accounts, 
or part of them? Compare page 518 of “ledger No. 1,” which you 
have previously exatpined, with page 270 of “journal and rent- 
book,” and see whetber there ts a similarity of handwriting. 

Ans. I should sav there was a similarity in the handwriting. 

(Ques. SS. Any other resemblances ? 

Ans. A resemblance in the color of the ink and character of the 
poh. 

Ques. 59. Will vou compare the two pages referred to under your 
microscope, and state what are the resemblances in the writing of 
the entries on the two praven, if ahy 4 

Ans. They appear to have been written by the same hand, with 
the same pen and ink. 

Ques. 90. What is the date of the first entry on page 270 
No4 of the journal and rent-book ? 

Ans. November 24, 1879. November 25 1s the date of the 
last entry. 

Ques. 91. What is the date of the first entry on page 517 of the 
book called * ledger No. 1”? 

Ans. November 8, 1879. 

Ques. 92. And the last entry ” 

“Ans. December 23, 1879. Now, in relation to this, | have com- 
pared with the glass first of all, taken a general survey as to the 
eeneral appearance of the handwriting on both pages. IT have 
elanced over them to see if there were any distinetive differences 
between them. I see the general form: and habit to be the same. I] 
have then examined with my microscope characteristic points at 
different parts of the pages. I find the color of the ink the same, 
the character of the pen the same, splitting m certain directions, & 
the habit of the writer the same, and the r-ythm ts the same, which 
Impresses Ine with the general idea of sameness all through. [sav 
that i order to give the reasons of my judement. 

Ques. 93. Will vou compare page 208 of the book called “ ledger 


No. 1,” which you have previously examined, with page 196 of 


930 the book called “journal and rent-book,” and state the points 
of resemblance between the entries, f any’? 

Ans. There is quite a resemblance there between the two pages, 

but there are some differences that are marked under the micro- 


a ne 
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scope. [don’t think they were written with the same ink. [If they 
were it had evaporated. The general handwriting Is the same. One 
page looks like a writing that might have becn written at a different 
time from the other, because there is a little heavier pressure on one 


than on the other. 

Ques. 94. Does it seem that the same pen was used, or how ts that ” 

Ans. That is very difficult to tell. When a man uses a pen, when 
it is a little worn, he throws it away and uses a fresh one; and it 1s 
hard to say about the pen positively unless there 1s a change on the 
page; then you can tell whether it is anew pen or not. I cannot 
say that they were written at the same time. 

Ques. 95. In the note that was submitted to you this morning and 
which vou examined through the NNCYOSCOPe, the note dated May 
loth, 1878, did you examine particularly as to the word “seven ” 
In writing in the body of the note ? 

Ans. | did. T remember that. 

Ques. 96. Was the word originally written “ seven’ 

I56 Ans. Phe appearancce on my mind, from the appearance 

under the microscope, was that the word was written “one ” 

and and changed to “seven” at the same time by the same party 
with the same ink and pen. 


a) 


Cross-examination of Josepu TH. Wyrnk by Mr. PRINGLE: 


Ques. 1. Please examine page 319 of the ledger No. 1, before re- 
ferred to, and compare it with page 551 of the same book, and say 
Whether the entries on those two pages appear to have been written 
at the same time according to your opiion ? 

Ans. They do not. They appear to have been written by the 
same hand, but at different times. 

Ques. 2. What differences do you detect, Doctor ? 

Ans. The principal difference is that of the color of the ink; im 
one case pale and watery, in the other dark and thick. 

Ques. 5. How do the entries on page 346 compare with those on 

page 3981 in the particulars mentioned ? 


sy | Ans. The color of the ink and general character of the 


writing are much the same. 

Ques. 4. Both pages seem to have been written at the same time? 

Ans. ‘The writing and ink seem to be alike, so far as I can judge 
with the glass. 

Ques. 5. They both, then, you think, were written at the same 
time ? 

Ans. I should think they might have been. As I said before, 
that is a question of judgment, depending on the color of the ink and 
character of the writing and all those things. 

Ques. 6. But they exhibit the same signs of having been written 
at the same time that are exhibited by the entries on the other pages 
that you have referred to, do they ’? | 

Ans. Yes; they exhibit the same signs with regard to ink and pen 
and general character of writing. 

Ques. 7. Please examine pages 540 and 541, and state whether 
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they scem to have been written at the same time with pages 351 and 
ol, 
Ans. I should say that 351 and 541 were written at different times. 
There are sufficient differences between 546 and 540° to id1- 
935 cate that thev were written at different times. They are evi- 
dently written by the same hand, but apparently at different 
times. There is a difference in style, too. The one is a little more 
cramped in the handwriting than the other. 

Ques. 8. Compare pages 299 and 519 with reference to the same 
particulars. 

Ans. There, too, is a decided difference in the color of the ink, in- 
dicating a difference in the time when the entries were made. 

Ques. 9. Do Lunderstand vou, Doctor, that where you have stated that 
writings were made with the same pen, you mean the same individ- 
ual pen or pens of the same make, and coming out of the same box? 

Ans. I have been speaking of the same pen, in the ordinary sense 
of the word. Two pens of the same maker, having the same hard- 
ness and used the same amount, would, of course, leave the same im- 
pression; but then those circumstances are coincidences which only 
oceur once In awhile. Ifa new pen is taken up in the middle of the 
page it will make its record, show a difference from the writing with 
the old one. So when I say the same pen, [ mean that by the pres- 
sure and appearance it was the same identical pen, or one exactly 
like it. 

Ques. 10. Or one exactly hke it, of the same maker, and 
woo) having been used about the same time ? 
| Ans. Yes, sir. 

(Ques. 11. Take, for example, page 519 of the ledger No. 1, where 
the entries bear date almost day after day. If those entries were 
made by the same person, using ink from the same inkstand, and 
with one, two, or three different pens of the same make lying on his 
desk, could you distinguish a difference between the entries ? 

Ans. If the pens were any way unequal [ think TI could. 

Ques. 12. Do T understand you that at a distance of three years 
you can say that entries purporting to have been made December 
25rd, December 24th, and December 26th were not made on the 
days they bear date, but were all made at the same time ? 

Ans. I mean to say the pen or pens being equal, and the ink 
being equal, and the writer being the same, the Impression on the 
paper would be the same. If there were any differences the record 
would show it. 

Ques. 15. Supposing the entry of December 25rd to have been 
made by the same hand, with the same pen, and from the same 
inkstand as that of December 24th, would vou be able to say whether 

they were made on the same or different days ? 
HAO Ans. Sometimes the differences in a writer between one 
day and another and parts of the same day are very marked. 
At other times they are not so clearly marked. That is a question 
of very delicate Judgment. A man may be himself almost the 
same one dayas another, but it is rarely the case. There is generally 
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some little diserepaney in his feelings, in his excitement, in his 
habits, even between morning and afternoon. 


Ques. 14. You think, then,a man is more apt to be unlike himself 


than like himself ? 

Ans. What I mean to say is that where there is characteristic m- 
dividuality there are also characteristic variations in that individu- 
ality It is a very curious thing to trace the history of man’s 
handwriting all through his life or through a series of vears. You 
will see a great many changes in the course of years; still, with all 
the changes, you will see that it has the same rhythm and the same 
ecneral characteristics, even if he alters the shape of the letters. 

Ques. 15. When, therefore, you have said that you believe that 
different pages were written at the same time on account of the uni- 
form resemblance between the entries, do you mean to say that they 
were written at one sitting and without interruption ? 

Ans. That is the impression made on my mind. 
V4] Ques. 16. Would there be any perceptible differences in the 
ink from one day to another, 1f used out of the same ink- 
tand standing on the writer’s desk ? 

‘Ans. There would be much less difference from one day to 
another than there would be in the character of the writing. So 
fur as the color and character of the ink are concerned, one day 
would have but little influence upon it. 

Ques. 17. And so through amonth there would be no perceptible 
difference in the ink, would there ? 

Ans. I think there would between the first and the end of the 
month. I think you eould tell. On some coimecident days it would 
be very difficult to tell. IT think a month’s evaporation would 
make quite a change in the ink. 

Ques. 18. Suppose the ink in the inkstand was renewed every few 
days, as required ? 

Ans. It would then be more ditheult to judge from the ink alone, 
because it might be nearly of the same consistency. | 

Ques. 19. Please examine pages 298 and 330 of “ledger No. 1,” 
and Say what is your opinion as to the differences or resemblances 
appearing there. 

Ans. There is considerable difference im the color of the 
J42 ink between the two pages, and in the different entries on 
page 330 also. 

Ques. 20. Do you see any differences except in the color of the 
Ink ? | 

Ans. They are in the same handwriting, but I should say were 
written, with different pens, or pens that had been used differently, 
beeause in the case of some entries the stroke is finer, and the pen 
seems to have been worn a little more. 

Ques. 21. Do those differences occur between the entries on the 
two pages, or between the different entries on the same page ? 

Ans. In both instances, both between the two pages and in the 
entries on page 3380. The entries on page 298 seem more uniform. 

Ques. 22. You detect no differences on page 298? 

Ans. I do not, excepting the word “ interest,” which has been 
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written with a sort of back hand, a little different slope, but evi- 
dently by the same hand. There is a different slope to the letters 
of that word “interest,” occurring in two or three places. That 
might easily occur. It might have been a whim of the writer; I 
can't say. 

Ques. 25. Can you distinguish between what arises from a whim 
of the writer arising at the same time he writes the other mat- 

ter, and the differences of the same writer writing at dif- 
945 ferent times? 

Ans. I think I can do that, where there are separate items: 
like this. On page 298 is written “ interest,’ and two entries “ int.,” 
and on page 550 it is written “int.” all through. Wherever it is 
written “int.” that peculiar difference of slope is not observable ; 1 
scems to have been a simple whim of the writer at the time. 

Ques. 24. If you saw that word written on another page of the 
book, and without its surroundings, you would say that it was 
written at a different time from the entrics on this page, would you 
not ? 

Ans. It would certainly, without its surroundings, make it more 
difficult to determine. But the figures, however, would indicate the 
sameness of time, as they have the : slope of the other letters and 
fieures. 

Qlues. 25. Examine pages 544 and 546 of “ledger No. 1,” and 
say What Is your opinion about the entries on those pages in refer- 
ence to the same particulars. 

Ans. The use of the blotter, which seems to have been prevalent 
In the books, makes the question of the masses of ink a little more 
difficult to discriminate; but there are peculiar differences between 
these pages, differences as to the rhythm of the up and down strokes, 

pressure showing in the one case more uniformity than in 
944 the other case; and by magnifying the letters under the 

microscope there seem to be differences characteristic of dif- 
ferent times, although the handwriting is the same. As to the ink 
on them, they look very much alike; but come to look at them very 
closely with the instruments, the differences are marked. There 
are differences in the pressure of the pen, the rhythm of pressure, 
on pages 544 and 346, that preclude my judging that they were 
written at the same time, although the heaviness of the masses of 
ink in the one and in the other seem very similar, and the blotter 
has been used, which has inereased the similarity. 

Ques. 26. Does the same pen seem. to have been used on all the 
entries on either of the pages? 

Ans. It does not. I should say they are written by a different 
pen, or one pen was used more than the other. 

(Jues. 27. Doctor, if Mr. Houghton were to take two of the pens, 
made by the same maker, that lie on this desk, and write with them 
now with ink from that inkstand before you, would you be able to 
determine whether what he wrote was written by the same or dif- 
ferent pens ? 

Ans. Do you mean if he wrote first with one pen and then with 
another ° 

1G—887 
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Ques. 28. Yes, sir. Would you be able to distinguish the 
945 writing of the two pens? 

Ans. That would depend on whether one pen was more worn 
than the other. If one was sharper than the other there. would be 
f rooney 

Ques. 29. Then you cannot undertake, of course, to identify the 
writit ig of an individual pen, but only to say that you ean deter- 
mine the writing of a pen of the same character and about the same 
amount of wear 

Ans. Yes, sir; of course it is not absolutely positive testimony ; 
it isa judgment, based upon the evidences of the record. But a writ- 
ing that shows the same character of mark all through the same 
page, or different pages, should think it was written by the samc 
pen. If I find a variation, particularly if in some portions of the 
writing the hard strokes are more distinetly marked than elsew here, 
[ should suppose that there had been a new pen or a change of pen 
employed. 

Ques. 30. That is, you might determine when a man discarded an 
old pen and began to write with a new one, but you could not de- 
termine when he threw down an old pen and took up another old 
pen of the same make ? 

-Ans. No, that is true; a pen of the same make, and the same 

Ink; that is true. Things that are equal will have their equal 
mark, 

946 Ques. 31. And when you have said that in your opinion 
writings were made at the same time, you only make an ap- 

proximation arising from the gencral resemblances that you have 

stated ? 

A. I mean that the MICcroscope shows a ditterence 

Ques. 32. Would the microscope show now any difference 

tween writings made on the 23d of August, 1877, and the 24th of 

August, 1877, by the same man, with the same pen, and from the 

same Inkstand ? 

Ans. I think I have answered that substantially already ; that 
there would be some little variation in the handwriting of a person 
from one day to another that might be seen under the microscope. 

Ques. 53. But the difference would not necessarily appear ” 

Ans. No; I don’t know that it would be necessary, but it is usual. 
[ can imagine such a state, that a man would be very much himself 
to-day, as he was yesterday, without much variation in the character 
of the tremor, or of intellect, or anything. He might be in the 
same mood two days in succession. The record might be the same, 
but, as a usual thing, you could see a difference between the writing 

of one day and that of another, and even the different parts 
947 of a day, more especially if anything had intervened in the 

meantime to produce a different state of excitement. Hence, 
in those notes, the signature of one of those notes differs from the 
others in avery marked way when you put the glass on it, showing 
haste. 

Ques. 34. Will you examine pages 169 and 197 of the journal, «& 
state what, if any, differences you detect ? 


be- 
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Ans. The resemblances in the general aspect of the handwriting 
on pages 169 and 197 are apparently striking, but the glass shows 
differences quite marked, not only in the ink, but in the mood of 
the writer, on one page even the same letters showing a very differ- 
ent exaggeration of the rhythm from the other, showing that they 
were written at different times. “They are very marked differences 
in the characteristic mood of the writer. 3 

Ques. 355. Examine page 247 of the ledger and state whether the 
entry “M’ch 9, * * 25.8,” was made at the same time with the 
four preceding entries. 

Aus. I think I testified on that point before. My testimony was 
that with the exception of the first item and the two last items the 
rest were made with the same pen, at the same time, with the same 
lnk, excepting that there was a little doubt as to the 7,000, and that 

might have been from the ink giving out in the pen. I stated 
945 that the “ March 9” was either written at a different time or 
with a different ink and pen. 

Ques. 36. By Mr. Bryant: How long have you made your exam- 
nations of all these Paloes of the Various books submitted to Vou, 
and of the note which you have examined; with what mstrument ? 

Ans. With an ordinary hand *eading glass, and with two micro- 
scopes, one a binocular of best construction, and the other a simpler 
form, with a four-inch objective, and under imtense illumination 
with the bull’s-eye condenser. 

(dues. 537. You are a member of the Microscopical society of this 
city, are you ¢ 

Ans. | am 

Upon reading over the above deposition the witness makes the 
following correction : 

In my answer to Ques. 54, page —, I wish to add: There are strik- 
ing differences visible, even to the naked cye, between the entries of 
July and August, on page 271, the rhythm of which seems to indi- 
cate differences, different personages, different handwriting alto- 
ecther. When I was examined I may have be- in too big a hurry 
and overlooked that, but it is very evident to the naked eye that it 
isso. The forms of the figures are very different; the rhythm is 
different. 


JOS. H. WYTHE. 


Q4Q Lestiniony Di John P. G. Miller. 


Examination-in-clict of Jomn P.G. MitLer on behalf of com- 
plainant, in rebuttal, by Mr. Bryant: 

Ques. 1. Mr. Miller, did you examine any books of Mr. MacDer- 
mott, or any parts of any books of Mr. MacDermott, in company with 
any one; and, if so, with whom ? 

Ans. IT went there in company with Mr. Lutz to examine the 
books. 

Ques. 2. Did you take a copy of any portions of any of the books 
of Mr. MacDermott ? 
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Ans. Mr. Lutz took a copy from dictation. 
Ques. 3. From dictation of whom ” 
Ans. Mr. French. 
Ques. 4. Of what book ? 
Ans. The ledger, I beheve. 
Ques. 5. Was that ledger the one that Doctor Wythe has examined 
pages of with his microscopes this afternoon ? 
950 Ans. Yes, sir. 
Ques. 6. Of what pages of that iedger did Mr. Lutz take a 
COPY ? 
Ans. 247, 254, 255, 271, 298, 299, 318, 319, 330, 351, 346, 347, 365. 
Ques. 7. What purported to be on those pages, what account ? 
Ans. An account of “store.” 
Ques. 8. Why did you take a copy of that account ? 
Ans. It was pointed out to us as the account of Kennedy & Durr 
with Mr. MacDermott, I think. 
Ques. 9. The account of Kennedy & Durr with Mr. MacDermott ” 
Ans. That is what we supposed it to be; yes, sir. 
(ues. 10. Who told you it was that? 
‘Ans. Mr. French. 
Ques. 11. What was the heading of page 247 ? 
Ans. The heading of the page was “ Kennedy & Durr.” 


Jol Ques. 12. Where did the account commence, “store”? . 
Ans. That commenced immediately below the account of 
Kennedy & Durr. i. 


Ques. 15. On what page? 

Ans. On page 247. 

(dues. 14. What was the date of the first entry under that account ? 

Ans. The first entry on the debit side was “1879, March 26-7, 
cash (25), S6.50.” 

Ques. 15. What was the date of the last entry of that whole ac- 
count; [ mean the date of the last entry of the the continued 
account; this account against Kennedy & Durr ? 

Ans. On the debit side; it is August 25, 1880. . 

Ques. 16. On August Ist, S79, what was the state of the account? 

Ans. There was a balanee to the credit of “store,” or whatever 
you might call it, of $1,844.08. 

Ques. 17. On July 15, 1880, where was the balance, and how 
much? 

Ans. The balance was on the other side. 
952 Ques. 15. How much, inclusive of interest ? 
Ans. Inclusive of interest, 356,661.94. 

Ques. 19. Did you compute the interest on the judgment of March, 
S79, of Mr. MacDermott against Kennedy & Durr? 

Ans. [ did. 

Ques. 20. Did you compute the interest at one per cent. per 
month from March 10th, 1877, to July 15th, 1880” 

Ans. I did. 

Ques. 21. How much was that interest as you computed it? 

Ans. $9,107.52. 

Ques. 22. If the interest on the judgment at one per cent. per me 
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month was deducted from the balance of July 15th, what would the 
balance be against Kennedy & Durr, as shown by that ledger? 

Ans, $91,504.42. 

Ques. 25. After August Ist, 1879, in whose handwriting were the 

books? 
953 Ans. I could not tell you that, whose handwriting it was. 
(QJues. 24. Did any one inform you im whose handwriting 
the entries were after that date ? 

Ans. I understood they were in Mr. French’s handwriting ; but | 
could not state that they were. 

Ques. 25. Did you examine the whole ledger to see whether or 
not there were any other accounts against Kennedy & Durr? 

Ans. I did not. 

Ques. 26. Why not? 

Ans. Twas not allowed; I was not even permitted to have that 
book to make the copies; the account was dictated from the ledger. 

Ques. 27. You say that you did not examine the other entries of 
the ledger to see whether there was another ledger account against 
Kennedy & Durr? 

Ans. I looked at no other pages ec xcept the Pages pont ted oul by 

Mr. French, and that is all T was permitted to om at. 
Ques. 28. Did you examine the ledger to see whether there 
Not wereany previous accounts in favor of Mr. Macl ermott against 
Kennedy & Durr? 

Ans. I did not. 

Ques. 20. Do you know whether there was an entry of $1,000 
against Kennedy & Durr in favor of Mr. MacDermett of date May 
loth, 1S7S8” 

Ans. No. 

Ques. 30. Why don't you ” 

Ans. I didn’t see any of the accounts except what IT have stated 
here, and there is no such entry in them, because the first entry 
there was March, 1879. 

Ques. 51. [s that account correct? 

Ans. I could not tell whether it was correct. 

Ques. 32. Did vou have the books of Kennedy & Durr to com- 
pare with the books or the ledger of Mr. MacDermott? 

Ans. No, si 


955 Cross-examination of Joun P.G. Mitten by Mev. PRinaue: 
Ques. 1. When Mr. French read out the items to you, you 
and Mar. Lutz were both present, were you not” 
Ans. Yes, si 


(Ques. 2. Do mi mean to say that you had no means of knowing 
whether Mr. French was reading them correctly or not ? 

Ans. I have not stated so. 

(Ques. 3. Have you given that impression ? 

Ans. I stated that I had not the opportunity to examine the books 
myself; we took that account from dictation. 

Ques. 4. And you also stated that Mr. French would not allow 
you to see the books, but only read the items out; didn’t you or 


OOO GEORGE A. MORRISON ET ALS. VS. JOHN DURK ET ALS. 


Mr. Lutz, during the dictation of Mr. French, look over the book 
and assure yourself that Mr. French was reading correctly ? 

Ans. Part of the time, ves, | did sit right hy the side of Mr. 

French when he was reading, and made some corrections, but 
Q5O not continuously ; I Vol up out of the chair several {es and 
went to the window. 

Ques. 5, That was the only reason why it was not a continuous 
verification ? 

Ans. That is all. 

Ques. 6. By Mr. Bryant: One question I forgot to ask you—did 
vou examine or did you notice the handwriting on the books afier 
August Ist, 1879, how it appeared; did vou glance at it and notice ? 

Ans. As near as I could examine if; I glanced at the pages as 
Mr. French was reading off the items. 

Ques. 7. Did the ledger account appear like ledger accounts where 
the entries were made from day to day or from week to week ? 

Ans. Not to me. 

Ques. 8S. What appearance did it have? 

Ans. I thought that the ledger account was made up at one sit- 
ting, or nearly so; [ give that as my opimion. 

Ques. 9 By Mr. Prinaure: Did you ask Mr. French to let you see 
any other accounts than the one which he presented ? 

Ans. I endeavored to com pare the account with others, but I 
WOT was prevented by Mr. French, who told me that IT had no 
right to look into any other accounts in that bok at all. 

Ques. 10. Did you ask him to allow you to look into other ac- 
counts 7 

Ans. No. <After be had given us the dictation and he had re- 
fused to allow me to look at them, I asked no further questions at 
all. At one time I asked him to let me see the Journal at a certain 
entry, and he refused to let me do it. That was an entry of $1,250. 
[le refused to let me see that; he said it was not necessary. 

Cues. Ll. The books that you saw atl that time and to which Mr. 
french then referred, are not these same books that have been lving 
on the table before us during the whole of to-day ¢ 

Ans. I have already testified that I thought that the same books 
wre in evidence here which were referred to then. I have not looked 
at the books to-day, not mside of them. 

(Jues. 12. Are you in the office of Mr. Bryant, Mr. Miller ? 

Ans. No; Tam in my office JI am in the office adjoining Mr. 
Dryant’s. : 

Ques. 15. You have been assisting in this case, have you not’? 

Ans. | don’t know that you would call it assist. I have assisted 

some, perhaps. 
958 Ques. 14. You have been taking notes of the testimony for 
him, have you not ” . 

Ans. Yes, sir. 

Ques. 15. Was Mr. Bryant present at the time you and Mr. Lutz 
were taking notes from the books ? 

Ans. Mr. Bryant was not present. Mr. Bryant had been in there 
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before, and requested Mr. MacDermott to let us look at the books, 
and Mr. MacDermott said we might. I would say I was there after- 
wards again with Mar. Bryant. 

Ques. 16. How many times have you been there to look at the 
hooks? 

Ans. Twice; once with Mr. Lutz and once with Mr. Bryant. 

Ques. 17. Was Mr. MacDermott present ? 

Ans. Mr. MacDermott was present at the time I was there with 
Mr. Bryant. At the time IT was there with Mr. Lutz, Mr. MacDer- 
mott was not there—the first time. He was in and out, but was not 
present at the time we took the copy. 


JOHN P. G. MILLER. 


QAg Testimony of W. FE. Lrtz. 


Examination-in-chief of W. EE. Lurz. on behalf of com- 


plainant in rebuttal: 

Ques 1. By Mr. Bryanr: Were vou at the office of Mr. MaeDer- 
mott a few days ago to look at an account and take a copy of it? 

Ans. IT was at that gentleman’s office (indicating Mr. MacDer- 
mott): IT don’t know his name: I didn’t know it until new. 

Ques. 2. Did you take a copy ef any particular account ” 

Ans. [took a copy of an account, but [ don’t know what account 
it was or what the particulars were. 

Ques. 3. Will vou look at the book “ledger No. 1,” and. state 
i Whether that 1s the same book from which you took an account ? 

Ans. Yes, sir; I beheve that is the same that I copied by dicta- 
tion from. 

Ques. 4. On that occasion did you examine the whole book to see 
whether there was any other account of Kennedy & Durr in it, ex- 
cept on the pages from which the account was dictated to vou ” 

Ans. I did not. 


960) Ques. 5. Why not? | 
Ans. The ledger was pointed out to me at a_ particular 
: page. TI do not recollect the first page, but T recollect the pages 298 


and 299. 
(dues. 6. And were there any objections made to examining the 
rest of the book ? | 
Nns. There were none made to me; they were made to Mr. Miller. 
[fe was the spokesman, and this gentleman (ndicating Mr. French) 
objected to his looking at any other account in the book. 
-- Ques. 7. Except that particular account ? 
Ans. Except that particular account; yes, sir. 
Ques. 8. What is your occupation, Mr. Lutz ? 
Ans. Iam clerk and seeretary. 
(dues. 9. Tlave you ever kept books ” 
Ans. Yes, sir. 
Ques. 10. Have you kept books in a bank’? 
Ot} ] Ans. Yes, sir; IT was a clerk in the Odd Fellows’ Savings 
Bank. 
Ques. 11. Will you examine that account, commencing at page 
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247 of “ledger No. 1,” under the head of Kennedy & Durr, and to 
the account headed “store,” the handwriting of that, and state what 
in your opinion, if you have any, is the comparative time of those 
entries. IT refer to the entries between the entry “March 5, to cash, 
$12.50,” and the entry “ March 9, cash, 8.” 

Ans. Do you mean to ask me whether I think they were made at 
one time? 

Ques. 12. Task you whether they were made at or about the times 
they bear date, or whether they appear to have been made at or 
about one time. 

Ans. I should think they were made at one time. 

Ques. 13. Please turn to pages 298 and 299 of that book, and cx- 
amine them and see the handwriting and entries, and state whether 
the entries appear to have been made in the ordinary course of 
book-keeping, or whether they appear to have all been made at 
about the same time; and, if so, state the appearance you sce to 
form that conclusion. 

Ans. I think these have been all made at the same time, at the 

same sitting, judging it from the general character” of 
962 the figures and writing, from the ink, from the general 

strokes of the pen; in fact, when T turned to this page, that 
was the first thing that struck mein my examination of the book 
on that day. 

Ques. 14. What is the date of the first entry on page 298 ? 

Ans. August 50, 1879. 

(dues. 15. What is the date of the last entry on page 299? 

Ans. November 8, 1879. 

Ques. 16. Did you ascertain the balance between Kennedy & Durr 
& Mr. MacDermott, as shown by that ledger, on the first day of Au- 
eust, 1879? 

Ans. I think [ did. 

(Ques. 17. State what that balance was, as you estimated it. 

A. (Referring to memorandum.) Balance to credit of Kennedy & 
Durr, August Ist, 1879, $1,844.05. | 

QJues. 1S. Mr. Lutz, if you had wished to obtain a true statement 
of the account between Kennedy & Durr and Mr. MacDermott, 
would the books kept by Kennedy & Durr have been any assistance 

to you? 
963 Ans. Well, I don’t see how any man could have made an 
account without their books. 


Cross-examination of W. E. Lurz by Mr. PRInGue: 


Ques. 1. State the words exactly, Mr. Lutz, that passed between 
Mr. Miller and Mr. French, when you say that Mr. French objected 
to Mr. Miller’s looking at any other account. Do not state your 
conclusions, but state exactly the words. 7 

Ans. I don’t know that I can state exactly the words, because | 
was not standing right there, and was not looking at the book at the 
time Mr. Miller was. The words were spoken in the general tone 
of the conversation, but I did not take any notice to it. 

Ques. 2. When you say that the entries on pages 298 and 299 
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seem to have been made at the same time and at the same sitting, 
do you assume to be able to state, from your mspection of such mat- 
ters, the time at which they were made? 

Ans. No, sir: I do not. I do not know at what time they were 

made. They might have been made ten or fifteen years ago. 
NO Ques. 3. Supposing they were made by the same hand, 

with the same pen, and with ink from the same inkstand, 
on the days that they respectively bear date, would they not pres- 
ent the same similarity of appearance ? 

Ans. No, sir; not toa person who Is used to writing. 

Ques. 4. Do you mean to say that in any well kept ledger in 
which the entries are made from day to day you can distinguish 
the differences of each day’s entries ? 

Ans. In my opinion, yes, sir; that is, ima general way. That Is, 
vou cannot distinguish on what day they were made, but you can 
distinguish the differences in the writing and the general looks of tt. 

Ques. 5. Look at pages 331 and 346 of “ ledger No. 1,” and state 
whether in your opinion, the entries on those pages were made at 
the same time? 

Ans. Do you mean the full pages ? 

Ques 6. Yes, sir. 

Ans. (After apparently careful examination.) My opinion is that 
all the entries on those two pages were made at the same. sit- 


ting. 
VO QJues. 7. Look at pages 199 and 221, and state what 1s 


your opinion as to the entries on those pages having been 
made at the same time ? ‘ | 
Ans. Do you mean to take in the full pages of each account? 
There are two accounts on each of those pages. 
Ques. 8. Yes: the entire pages. 
Ans. I don’t think they have been made at the same time, sir. 
There are differences appearing inthe entries on each separate page. 
Ques. 9 Examine pages 344 and 546, and state whether the en- 
tries on those pages seem to have been made at the same time or at 
different times ? 
Ans. As I understand it, you are asking the question as to the 
whole page ? 
Ques. 10. Yes, sir. 
Ans. I don’t think they were both written at the same time. 
Ques. 11. Was the whole of cach page written at the same time? 
Ans. No, sir; I don’t think so. 
YG Ques. 12. What do you say of pages 546 and 547 ” 
Ans. It looks to me as though they were written at about 
the same time. 
(Jues. 15. The entire entries of both pages ” 
Ans. Yes, sir; I think so. 
Ques. 14. What is your present occupation ? 
Ans. Iam secretary of several organizations. 
Ques. 15. What are they, if you please ” 
Ans. Bay City Lodge, number 71, [. O. O. F.. Oriental Eneamp- 
ment, number 57, and of the general relief committee. 
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Ques. 16. You have attended the examination of Doctor Wythe 
all through the day, have you not? 

Ans. I was here; yes, si. 

Ques. 17. By Mr. Bryant: Did counsel for complainant ask you 
anything about the appearance of the books that you saw up at 
Mr. MaeDermott’s office before Doctor Wythe had examined them 
with his microscopes ¢ 
(QQuestion objected to and withdrawn.) 


967 WILLIAM Ek. LUTZ. 
Complainant rests. 
(Continued until to-morrow, the 25rd inst., at 11 a.m.) 
SATURDAY, Septe mber 25, 1882. 

Present: Mr. Bryant, solicitor for complainant ; Mr. Pringle, solic- 
itor for respondent MacDermott 

[t is stipulated by counsel for the respectlve parties herein that 
notice and order of the court allowing defendants to take further 
testimony in rebuttal on this day are waived, but all objections as 
to the right of the court to make such order allowing defendants to 
introduce such testimony, and all objections to the diseretion of the 
court to admit such testimony, are reserved, and such testimony Is 
taken subject to such objections, to be made before the court at the 
hearing of said cause. 


OS Lestimony of Michelis Criimipre i. 


Examination-1n-chief of MicHeLis GuMPEL, on behalf of re 
spondent McDermott, in rebuttal : 
Ques. 1. By Mr. PRINGLE: What is your occupation ? 
Ans. [am a lithographer. 
Qlues. 2. How long have you been in that business ? 
Ans. About twenty-three years. 
Ques. 5. Has your business led you to ACY UTC a knowledge of the 
ae rent styles of handwrit tings, and the differences or resemblances 
1 he mndwriting ° ? 
corr Toa certain extent it has. Besides that. I have made it a 
study for the last eleven or twelve years as an expert. I lave been 
admitted as an expert in the whole State of California and other 
States ; have been called almost daily in courts as an expert in crim- 
mal and elvil cases. 
Ques. 4. W hat study have you made of it? 
Ans. I have studied it up in order to detect forgeries or imitations 
of writings, to distinguish times, dates, and so forth. disguised hi ind- 
writings, and so forth. 
969 Ques. 0. Are you familiar with writings by different pens 
and with different inks ? 
Ans. Yes, sir. 
_— 6. Are you qualified to give an opinion as to different styles 
handwriting ‘and their resemb lances and differences ? | 
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Ans. [ am, sir. 

Ques. 7. You will please look at page 271 of the book marked 
“ledger No. 1,” now before vou, being the ledger of defendant Mac- 
Dermott in this ease, and say Whether, in your opinion, all the en- 
tries on that page were made by the same may 

Ans. No, sir; they were not. From July 25rd, 1879, to July 50, 
Inclusive, on the Dr. side, and from July 21st, Pane to July 31st, 
[S79, inclusive, on the Cr. side, they were made by one person ; and 
from August Ist,on the Dr. side, down to the sith, inclusive, and 
from the Ist to the 29th of August, inclusive, on the Cr. side, was 


made by anothe r hand: also the totals. 


Ques. 8. Turn to page 298 of the same book, and state whether, in 
your opinion, there is anything on that page to indicate that all the 
entries were made at the same time and at the same sitting, or 

whether they were made as the respective entries bear cate. 
N70 Ans. In my opinion, after I have examined that thing—I 
have had oceasion to examine different books before—I have 
found that when a book-keeper writes uniformly that his writing 
appears Ina ledger as uniform as possible, and I think it is a mat- 
ter of impossibility for an expert, no matter who he may be, to state 
a difference between one day and another. At the same time these 
entries look in general uniform, yet when I examine each single 
item and its figures I find that the figures are not all made alike. You 
take, for instance, the second stroke on the 4, which makes the 4; it 
ix, 11 some Instances, very strong on top and very Hght on the bot- 
tom. On another day the same 4 has the same character of writ- 
Ing, but it is made in a different form ; it has asolid stroke from top 
to bottom. The next thing, by the I’s is the same identical thing 
shown, which shows the days and the different sittings; makes if 
appear that they were written at different times. For instance, one 
| is made on the top very strong and heht at the bottom, another 1] 
is very strong at the bottom and light at the top—the other way: 
and other fis very strong at the top and still stronger on the bot- 
tom. So,if aman was to sit down at one sitting on one day and 
write, his hand would get so familiar witha particular form of writing 
that In making a 1 or S or 4 it would be so uniform in its form that 
vou would not see a difference, and discrepancies that ave here (on the 
page referred to) presented would not appear. In looking over the writ- 
Ing, each item has a different appearance. For instance, you 
971 will find that of all the evphers there aint two alike. I have 
compared the cyphers, and have found that some cyphers 
are made backwards, from right to left, and some are made from 
left to right. A man in one sitting gets so uniform im his writing 
that he makes it all in one stvle. Also the stvles of the letters (on 
the page referred to) are not uniform with each other, which proves 
that they were nade at different times. For instance, the entry of 
the 380th of September, page 298, is entirely out of the slant of the 
other letters. Andaman who constantly goes from one book to 
another, | don’t think that he isout of use of a pen or practice ; 
whereas a man who copies ina book three or four items in a day 
and the next day puts in three or four items, [ suppose his writing 
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varies more than that of a man who sits down and writes right 
along all day. I suppose there may be a difference when he comes 
back from lunch; the first item he makes may be different. But it 
would be accidental if he puts the first entry in this book ; he might 
put it in some other book. So far as the ink Is concerned, that (re- 
ferrine to page 295 of “ledger No. 1 *Y is one kind of ink and one 
kind of a pen; and I think it ig hard for an expert to tell, to sav 
whether a man wrote it all with one pen, which IT will prove. If 
one individual uses one pen, you might distinguish the same pen: 
but the same pen used by different parties, it is Impossible for any 
man to distinguish. For instance, | write with this pen, holding it 
in this way (the usual way); the next man who uses the same pen 

may havea habit of holding the pen-holder between the 
972 first and second fingers; it would be impossible for an ex- 

pert, on account of the position that the other man holds the 
pen in, to say whether it is the same pen. [ defy any expert to say 
anything of that kind. He could not distinguish the same pen, ex- 


cept when used by one and the same person, who has the habit of 


-using the pen in the same way. 

Ques. 9. Supposing the same person did the writing, of course hold- 
ing the pen in the same way, is it possible for an expert to deter- 
mine whether he wrote that whole page with the same identical 
pen, or only with the same character of pen ” 

Ans. No, sir; he could not detect it, for one reason. . When you 
speak of the identical pen, | would like to be informed whether vou 
mean thesame pen in the same holder, or a pen out of the same box? 

Ques. 10. T mean whether you can determine that he wrote that 
whole page (298, of ledger No. 1) with the same individual pen. 

Ans. No, sir; he could not. To a certain extent the appearance 
may to the eye look like it, and yet it may be that he used two pens 
of the same quality, which had the same pressure, and the same 
split, and would give the same kind of stroke. T wouldi’t undertake 
foramoment to Say that that (page referred to) was all written by the 
very same pen, because you can get different qualities of pens that 

make identically the same stroke when used by the same man. 


Y79 Ques. 11. Pens of the same maker, and coning from the 


same box,are so indentical in split and stroke that you would 
not be able to distinguish between the writing made by them ? 

Ans. No, sir. So that page 298 was written exactly as it appears 
here, from 1 down to 80, each successive day. And yet, [should say 
that there might be two items which were written at one time, being 
on one date. I consider that that page was made exactly according 
as it states. 

Ques. 12. What would vou say of page 299 ? 

Ans. L uphold my same opinion, that that was made in just the 
same way as I decided.on page 298. It was made on each sucées- 
sive day 1, 2, et cetera, right down, at different times. 

Ques. 13. What would you say of page 318 ” 

Ans. I would say that the different entries on that page were writ- 
ten with the same ink, and at different times. 

Ques. 14. Examine carefully pages 318 and 319 of the ledger No. 
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1 together, and say whether you sce anything to indicate that the 
whole of the two pages was written at the same sitting, by the same 
hand, with the same identical pen. 

Ans. I would say that they were written by the same hand, 
N7-+ with the same ink, but not at the same time. 

Ques. 15. Do you see sufficient differences in the two pages, 
or in any of the entries on the two pages, to make that a clear ques- 
tion that they were not written at the same sitting ? 

Ans. Yes, sir; there is enough difference to prove to me. The 3’s 
are different In pressure and form, and yet they bear the same char- 
acter of. the same individual. They are so different in form = some- 
times, and in the strokes, that [am satisfied that they were not made 
at the same time by no means. 

(ues. 16. examine page 3350, of ledger No. 1. Do you see any- 
thing to indicate that the entries from January 30, 1850, to February 
+ were all written at the same time ? 

Ans. No, sir; nothing more than in any other one. From Feb- 
ruary 9, ISSO, on the Dr. side, and from February 5, on the Cr. side, 
were written with different ink from the balance of the page down 
to February 4. | 

Qlues. 17. Examine page 551. Do you see anything to indicate 
that that whole page was written at the same sitting ” 

Ans. No, sir. 

Ques. 1S. What do you say of page 546” 

V7 Ans. Those entries were not all written at the same time. 

Ques. 19. Do you see anything to indicate that the whole 
of the two pages, 846 and 347, were written at the same time? 

Ans. I don’t think they were written at the same time. 

Ques. 20. Examine pages 199 and 221 with reterence to the same 
question. Do you see anything to mdicate that those two pages 
were written at the same time? 

Ans. No, SID. 

Ques. 21. Or that all the entrics on cither page were:written at 
one time? 

Ans. No, sir. There are two handwritings on page 199. The 
balance to Dr. in the account of the Scorpion Mining Company was 
made by another person than the person who wrote the balance of 
the page, and the three last items on the Cr. side and the balance 
and the totals are made by the same person who made the balance 
on the Dr. side. 

QQues. 22. And that was a different person than the person who 
made the entries on the rest of the page ? 

Ans. Yes, sir. 

N76 Ques. 25. Please examine pages 319 and 329 of the journal] 

and rent-book produced by defendant MacDermott. Do you 
see anything to indicate that the three entries of February 4, on 
page 329, were written at the same time with the entries on page 
al)? 

Ans. No, sir. The only resemblance is, they appear to have heen 
written with the same ink and by the same person. 
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Ques. 24. In their appearance there is nothing to determine that 
they were written at the same time? 

Ans. No, sil 

Ques. 25. Examine page 318 of the ledger and page 270 of the 
journal and rent-book. Do you see anything to indicate that those 
two pages were written at the same time? : 

Ans. No, S] 

Ques. 26. Saescsiii pages 3831 and 346 of the ledger. What would 
you say as to those? 

Ans. I would say that both pages were written by the same per- 
son and with about the same ink; but I don’t think that thev were 
written at one time. There are differences enough in some of the 

items to make me think that they were not all written at the 
977 same sitting. There is in most every item on page 347 a dif- 

ferent pressure used on the pen; and the same figure, for m- 
stance, the figure 3, there is different pressure used on almost every 
ohe of them. (examines further with magnifying glass.) So on 
the 1’s and the 4’s. There is also a difference in the cyphers; some 
made from right to left and some from left to right. 

(Ques. 27. In your examinations as an expert, and in your studies 
In that business, have vou been called upon to examine wire und 
the manner of keeping books ? 

Ans. I have, sir. 

Ques. 28. Will you please examine that book, marked “ ledger 
No. 1,” to which you have been referring, and say whether you sce 
In it any indications of irregularities in the manner of its being 
kept, or anything to indicate that all the entries or any of the pages 
were posted at one sitting, and not in conformity with the dates 
which the respective entries bear? Examine particularly the pages 


to which your attention has been called, and also any other parts of 


the book, with that view. 

Ans. As to irregularities, I would state T am not a book-keeper, 
and don’t know whether the books are kept regularly, and so forth, 
This book was kept by two parties; and each party who wrote in 
that, especially the second party, who wrote all the entries on page 

274, keeps his pages very regular, even when the entries were 


975 niade on different dates. Those entries (on page 274 of 


“ledger No. 1”) are regular and uniform, and yet they were 
made on different dates. Also, that is true of page 275, the Cr. side 
of the same account; the entries are very uniform, and yet they are 
made on different days. he variation of the figures which I before 
spoke of carries me out in the same way. Also, the ink appears on 
the whole page to have been one kind of ink, in color. On pages 
275 and 279 two kinds of ink were used, and between the entries 
there is a difference of five or six months, and yet they are very uni- 
form in their appearance, though they were made on the -correspond- 
ing dates as they appear on the page. Also, on page 279 there are 
two different kinds of ink shown, but the entries made in both kinds 
of ink are uniform, although there are differences in the dates of six 


or eight months, and, in my optnion, they were made on the re- 
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spective days as they appear upon the page. The headings are 
‘Eddy St., Nos. 805 and 307.” 


Ques. 29. By Mr. Bryanr: What is the date of those entries ? 

Ans. 1879, all of these in thisuniform handwriting. This where 
the different ink appears goes over to page 280. 

Ques. 50. It is the same handwriting ? 

Ans. Yes, sir; I find many other pages of which the same things 
are true. 

Ques. 51. By Mr. PRINGLE: Would a microscope assist you 
79 in the examination of this book made by you, or give you 
any information in reference to the entries which you haven't 

got with the aid of your eye and the glass which you have used ? 

Ans. I have once used a microscope, and | have found that the 
theory which I have had this last twelve years has been more help 
to me than the microscope; I have tried it once, and found that my 
glass and my eye are better to myself; I can’t use the microscope, 
because | pre fer my eye and my glass. 

Ques. 52. Do you mean to say that you are not able to use a micro- 
scope, or that you prefer not to use it? 

Ans. Iam not able, and I don’t prefer to use it; bi am not in the 
habit of using it, unless it Is put up for me for the purpose; that is 
the way I used it once in the court-room, and I found then th atmy eye 
and my glass are better for me; I can’t say that it is better, only for 
myself. 

Ques. 55. How have you made this examination to-day ‘ 

Ans. I have made it with my eye and with two m: iia 
olasses. 


_——_ 


(‘ross-examination of MIcHELIS GUMPLE: 


Ques. 1. By Mr. Bryant: What is the power of those glasses 
980 which you use? 

Ans. One of them maenifies about fifteen times, and the 
other about twenty-five times. 

(Jues. 2. Are you a microscopist, Mr. Gumpel ? 

Ans. No, sir; Iam not. 

Ques. 3. Do you know whether the microscope will exhibit differ- 
ences or similarities of handwriting which cannot be seen by the 
naked eye? 

Ans. I have not found it so; I have tried it; Iam not familar 
enough with the microscope to give my poe ee on the micro- 
scope; I wouldn’t attempt to do such a thing. 

Ques. 4. You do not know whether a person who has used a 
microscope for thirty years can detect similarities or differences In 
handwriting which cannot be detected by the naked eye 

Ans. IT haye had occasion in court to find out the diffe renees mm 
handwriting, and I have found them out quicker than a man with 
a microscope, Who bore me out afterwards. 

. Ques. 5. Do you know whether there are instances where there are 
differences or similarities in handwriting that can be ascertained 
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with a microscope that cannot be ascertained with the naked 
eye! 

9S] Ans. I must state that it has never been proved to me so. 
There may be such a thing, that there are differences In hand- 

writing that ean be seen by a microscope that cannot be seen with 

the naked eye. 

Ques. 6. You do not know what a man who has had thirty years’ 
experience with a microscope can ascertain concerning those things? 

Ans. No, sir; I could not judge. 

Ques. 7. Mr. Gumple, if a bottle of ink is opened and used daily 
for the purpose of making business entries, does it change its color 
in the course of a month? 

Ans. No, sir; that would be very bad ink; that ink would never 
be used again. 

Ques. 8. It would not show any difference, not show on the page? 

Ans. No, sir; the protection in it is the gall; that keeps its color. 

Ques. 9. And there is no difference in shade ? 

Ans. No, sir. 

Ques. 10. Although it may be used for two or three months? 
WS? Ans. No, sir; there is no difference in the ink unless a 
person goes down with his pen to the bottom and = picks up 

the settlings, which may make it look a great deal darker. 

Ques. 11. You don’t know whether an experienced microscopist 
can ascertain a difference in shades of ink when used at different 
times from the same bottle ? 

Ans. He might be able todoso; [would not say that he couldn't. 
[ think I might do it, too, with my glass. 


M. GUMPEL. 
Lestimony of Solon Pattee. 


Mxamination-in-chief of SoLton Parrer on behalf of respond- 
ent, in rebuttal : 


Ques. 1. By Mr. Princie: What is your occupation ? 

Ans. [| am an accountant. 

(Ques. 2. How long have you been in that business ? 

Ans. Ever since I could write. 
983 Ques. 3. And how old are you now ? 
Ans. I have kept books thirty odd years. 

Ques. 4. And you devote yourself exclusively to that, do you 
not ? 

Ans. That is my regular business. 

Ques... What employments in that Jme have you had here in 
San Francisco ? 

Ans. I have been in the employment of the city for a great many 
years, up to the middle of last December—for quite a number of 
years; also, I have had various other important matters on hand. 

Ques. 6. You have been called upon as an expert in that busi- 
ness ? 

Ans. [am employed most of my time as an expert in that busi- 


hess. 
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Qlues. 7. Have you been present during the examination of Mr. 
Gumpel, and examined the ledger and journal, and the particular 
pages to which his attention has been ealled during his exam ina- 
tion ? | 

Ans. I have. 
HS Ques. 8. Have you looked at each page to which his atten- 
tion was called, with a view to determining whether there 
was anything in the pages designated to enable an expert to deter- 
mine whether those entries were made at one sitting, or whether 
they were made as they respectively bear date? 

Ans. I have. 

Ques. 9. Has vour knowledge and acquaimtance with books en- 
abled you to form a judgment on that question as. to when entries 
are made in books, whether a series of entries was made at a single 
sitting, or at the times they bear date ? 

Ans. I don’t think it possible, after a lapse of vears, to say when 
entries were made. 

Ques. 10. Has your knowledge of books and book-keeping led 
you to consider that question ? 

Ans. It has. 

Ques. 11. Do you see anything in those pages, or any of them, to 
Indicate that those pages were written at one sitting, or that the en- 
tries, or any one of the pages, were written at the same time and 
not at the respective dates of the entries? 

Ans. Ido not. I don’t think it is possible for any man 
985 to determine, after a lapse of years, when books were 
written. 

(dues. 12. Have you examined those books with a view to deter- 
mine whether or not they have been regularly kept? 

Ans. I have examined quite a numberof the entries, traced them 
up from the original entries. 

(QJues. 15. [mean in respect to the writing, In respect to the ap- 
pearahcee of the books. 

Ans. IT have looked them over. 

Ques. 14. Do you see anything in either of those books to mndi- 
cate that they were posted, or any pages of them were posted at any 
time, and not at the time the entries respectively bear date? 

Ans. I do not. 

(dues. 15. What further examination have you made at any time 
into the manner in which those books have been kept? 

Ans. I have traced entries in the ledger from the original papers, 
-such as checks, and the dates of their drawing through the different 
banks, and to the ledger. 

Ques. 16. What material have you had to assist you in that? 
OS6 Ans. IT have had the bank deposit books, and I have had 
the stubs of the different check-books and the journal here. 

(ues. 17. How do you find that the books have been kept? 

Ans. [ find they have been regularly kept. [ should say they 
had. The checks appear in the journal and in the ledger under the 
dates on which they were drawn, and the stubs of the different check- 
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books would indicate that they were drawn in the regular order of 
business, from their dates and numbers. | 

Ques. 18. Have you examined particularly in that respect, with 
reference to the store account, commencne upon page 247 of “ led- 
ger No ig and carried forward, as referred to In the testimony In 
this case? 

Ans. I have. 

Ques. 19. What examination have you given to that question ? 

Ans. I traced the checks as drawn through the various bank ac- 
cording to the eatries in the journal and m that account, and find 
that thev have been regularly catered under the dates on whic h they 
were drawn and posted into the | deer. 

Ques. 20. And you find no irregularities. 
UST Ans. I find no irregularities. 

Ques. 21. Please examine pages 331 and 546 in ledger 
No. 1, and state whether, if those two pages were posted at one 
sitting and at the same time,and at a different time from the tnter- 
vening pages, the book itself would not indicate such irregularity ? 

Ans. The accounts would indicate it, but the books might not. 
There is nothing in these pages to indicate that they were not. writ- 
ten in the regular routine of business, that I can see. 

(Ques. 22. In keeping a set of books is it or 1s it not a material 
fact whether the ledgerentries are made at the time they bear date ? 
State what ii that respect Is the custom of book-keepers. 

~ Ans. The custom varies with almost every person keeping books. 
The general routine of business would cause the books to be posted 
up at least once amonth. Some accountants, of whom [ am a sorry 
example, allow them to run fora year. My own books have often 
remained unposted for six or cight months at a time, except a cer- 
tain account that I nught have use for. 

Ques. 25. As an expert have you had occasion to be examined 

in reference to the apparent genuineness and regularity of 
Yoo books ? 
Ans. Very often; yes, sir. 

Ques. 24. In that respect would you consider the manner of post- 
ing the ledger material whether the entries were posted on the days 
they respectively bear date, or posted sometimes in a lump ? 

Ans. That is not material, since they are correctly posted, and 
there is no occasion for reference to the account. 

(Jues. 20. In other words, where would you go to determine the 
regularity of an account ? 

Ans. I should go to the book of original entry, and the vouchers 
accompanying, always. 

Ques. 26. Please examine page 271 of ledger No. 1, and. state 
Whether that page is all written by the same hand. 

Ans. It is not; there are two hands. 

(Jues. 27. Where does the difference begin ? 

Ans. The first four items on the Dr. side are in one band, and 
the first ten on the Cr. side are in the same hand. And the balance 

of the page and the totals are in a different handwriting. 
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So Ques. 28. Examine page 199 of the ledger, and state 
whether that page Is all written by one and the same hand. 

Ans. It is not. 

(Ques. 29. State where differences occur? 

Ans. The last entry and the footing on the Dr. side, in the Scor- 
pion Mining Company account, and the three last entries and the 
footing on the Cr. side are in one handwriting, and the balance of 
the page in another. 


(‘ross-examination of SOLON PATTEE: 


Ques. 1. By Mr. Bryanr: Mr. Pattee, m looking at that account 
called the store account, did you have the books of Kennedy & Durr 
before vou? 

Ans. I did not. 

(dues. 2. If vou had had the books kept at the store would they 
have been of any assistance to you In making up your mind whether 
the account was kept right or not, if there had been any irregu- 

larities? 
YOO) Ans. They probably would, if there had been irregularities, 
fimight have arrived at the irregularities by comparison of 
the two sets of books. , 

Ques. 3. If vou had examined a book of original entries cover- 
ing the transactions of two weeks or three weeks, and you found that 
the whole of those transactions were made by one person, at one 
time, could you think that that was done in the ordinary course of 
business ? 

Ans. That would depend entirely on circumstances. 

Ques. 4. Would that be a usual transaction among business men ? 

Ans. Not a usual transaction. 

Ques. 5. If you had examined a page of a book of original entries 
covering the transactions of two or three weeks with several persons, 
and a page of a ledger containing the ledger account of one indi- 
vidual, and vou found that whole Page of the book of original entrics 
and the whole page of the ledder account te have been made by the 
same person, and at the same time, and at the same sitting, would 
vou think that was a usual transaction ? 

Ans. As I have already stated, it is Impossible to teil such a thing 

as that unless there Is proof positive of it. 
OO] Ques. 6. Tam assuming that proof has been made of 1 
am not asking you whether that is the fact. 


— 
ae 
—) 


((Juest loh oO repeated.) 


Ans. Hardly. 

Ques. 7. Are you a Mlicroscopist, Mr. Pattee 

Ans. No, sir. 

Ques. 8. Do you know whether the microscope will reveal differ- 
ences or similarities of handwriting that are not possible for the 
naked eye to detect ? : 

Ans. It probably will. 

Ques. 9 Then your judgment upon those books 1s based entirely 


a 
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upon your opinion formed by an examination with the naked eve, 
is 10f 

Ans. And the aid of a magnifying glass. 

Ques. 10. But without the aid of a microscope ? 

Ans. Without the aid of a microscope. 

Ques. 11. Then you say you do not know whether those pages 

of the ledger that have been referred to were all made 
V2 at one sitting or not as a fact ? 
Ans. I do not; but I do not believe they were. 

Ques. 12. I understand your testimony simply to be that it 1s 
almost Impossible to ascertain the fact, from the appearance of the 
page, whether all the entries on it were made at one sitting, after the 
lapse of vears. Is that vour testimony ? 

Ans. It is almost impossible; but there are certain variations In 
the figures which lead one, although he could not swear positively 
about it, to think that it is proof positive to the examiner’s mind 
that they are not. But still, you cannot swear positively to any- 
thing you haven't seen. 

Ques. 15. Could not a person, in writing a page, change the char- 
acter of his figures, although he wrote the whole page at the same 


time ? 

Ans. An expert could, but an ordinary man could not,so that he 
couldn't be detected. IT am now referring to an expert, such as a 
man who follows the business of an engraver. Mr. Gumpel, who 
was here, could do it, but an ordinary man couldn't do it. 

Qlues. 14. Could an expert penman change the character of his 

figures frequently during the writing of a page? 
993 Ans. Naturally ; yes, sir. 

Ques. 15. Could a person who had practiced change the 
character of lis figures and the pressure of his pen at different parts 
of the same figure, make a page to look as if the entries were made 
at different times to the naked eye ? 

Ans. A person of that kind becomes an expert. 

Ques. 16. [mean could a person do that by practice ? 

Ans. He would be an expert, and could do it. There is nothine 
here on these books to indicate anything of that sort on any of these 
Patoes. 

Ques. 17. Might not those pages indicate that under the micro- 
scope ? 

Ans. I don’t think they would. 

Ques. 18. Do you say that a microscopist of thirty years’ experi- 
ence could not ascertain differences and similarities in handwriting 
that the naked eve and a small class could not detect ? 

Ans. I can’t say that a microscopist of thirty years’ experience 
would be able to tell anything about it, unless he made it a 

specialty. 
994 Ques. 19. If the microscopist had made the science of hand- 
writing a study under his microscope, would he then have 
any advantages in judging the differences and similarities in land- 
writing ? 
Ans. He would, if he had a natural faney for that work ; other- 
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wise he would not. A man, to understand this thing, must have a 
peculiar bent of mind to use a microscope in this kind of work. 
QJuces. 20. Do you know anything about the comparison of hand- 
writing by rhythms under the microscope ? 
Ans. No; [ know that the microscopists failed signally in the 
great Robinson will case. 
(dues. 21. You say you don’t know anything of that matter? 
Ans. I told you [ had never had anything to do with the micro- 
Scope. 
(dues. 22. Are you aware of treatises and books published by Dr. 
Wythe on this subject ? 
Ans. No; I never heard of them until the other day. 
(Ques. 25. And you are not aware what differences and = resem- 
blances can be detected by the rhythms as examined under 
QO the MUCroscope ? | 
Ans. IT have never had any experience with that kind of 
work at all. 


Re-examination of SOLON PATTEE : 


Ques. 1. By Mr. Princue: Please examine pages 519 and 329 of 
the journal and rent-book, and see whether vou see anything to in- 
dicate that the first three entries on page 529 were made on the 
same day and at the same sitting with all the entries on page 519? 

Ans. I see nothing to indicate that; there is a similarity of ink, 
and page 528 has the same ink as the three entries on page 529 
have; the balance of the entries on page 329 are ina different Ink— 
a darker ink; the inkstand may have been filled up with fresh ink. 

Qlues. 2. Do you see anything on either of those pages, 319 or 529, 
to excite your suspicion in regard to the manner of keeping that 
hook ? 

Ans. Nothing whatever. 

(dues. 5. When you say that an mspection of the books of 

996 the store of Kennedy and Durr would have assisted you in 

the examination of Mr. MacDermott’s books, do you mean to 

say anything more than that aif vou had detected irregularities in 

Mr. MacDermott’s books the store books would have assisted you in 
explaining them ? 

Ans. Nothing more. 

Ques. 4. But in order to detect irregularities in the manner of 
keeping books, you would have recourse to original entries so as_ to 
enable you to determine whether any irregularities oecurred in 
keeping the books ? 

Ans. In making an examination of the books it is necessary to 
take the original entries with the accompanying vouchers and trace 
them through into the ledger, which contains simply a classification 
under the proper heads of the various entries contained in the other 
books. 

(ues. ». And those materials Vou had in examining this store 
account 7% 

Ans. Those materials [had; a portion of them. 

Ques. 6. And the Kennedy and Durr books would only have as- 
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sisted you in getting at the truth, where irregularities appeared 
that is as | understand it? 
Ans. They would have shown up what the differences 
997 might have been; they would have made plain the differ- 
ence by a comparison of the two sets of books; that is, sup- 
posing that Kennedy & Durr’s books contain corresponding accounts 
with Mr. MacDermott’s. 

Ques. 7. If discrepancies existed between the original entries and 
the posted account the other books would not have assisted you in 
wurriving at proof of the discrepancies ? 

Ans. None whatever; the original entries, traced through the 
books of Mr. MacDermott, :f there were discrepancies in them, they 
could only be discovered by following the entries from the begin- 
ning into the ledger; Kennedy & Durr’s books would have had 
nothing to do with the discrepancies in these books of Mr. MacDer- 
mott’s or irregularities in posting. 

Recross-examination of SOLON PATTEE : 

(dues. lL. By Mr. Bryant: If this store account had been an ac- 
count of profit for that store and you wished to strike a correct 
balance of profit, would not the proper books of original entry to be 
examined be the accounts of sales at the store and disbursements at 

the store ? 
QOS Ans. That is scarcely a possible question, sir; it Is not a 
probable question; the books at the store would show the 
profit or loss, Mr. MacDermott’s would only show what he received 
and paid. 

Ques. 2. If there had been any irregularities in the entry of the 
credits of Kennedy & Durr in the store account the books of Ken- 
nedy & Durr would have been of no assistance to you in detecting 
them, would they ” 

Ans. The comparison of the credits of Mr. MacDermott’s accounts 
and the debits to Mr. MacDermott on the store books would have 
shown where any differences existed, naturally. 


SOLON PATTEE. 


Lestiniony of FB. AM. French. 


Examuination-m-chict of F. M. Frencu, recalled on behalf of 
respondent in rebuttal, by Mr. Prinxaur: 


Ques. 1. Mr. French, please refer to page 271 of ledger No. 1 of 
Mr. MacDermott and state whether any part of the entries on that 
page were written by you; and, ifso, what part. 
999 Ans. The fifth entry on the dr. side of page 271 in the 
store account, dated August Ist, IS79, was made by me, and 
the cleventh entry on the cr. side was made by me, and from thence 
onward all the entries on that page from those entries down, were 
made by me. 
(ues. 2. No others of those entries on. that page were made by 
you? | 
Ans. None. : 


journal and ledger’ 


GEORGE A. MORRISON ET ALS. VS. JOHN DURR ET ALS. 2883 


Ques. 5. Please refer to page 199 of the ledger, and state whether 
the whole, or any part of those entries were made by. you? 

Ans. The last entry, and the footing on the dr. side, and the last 
three entries, and the footing on the er. side in the Scopion Mining 
Company’s account, were made by me; the balance of the entries 
on that page were made by another writer. 7 

Ques. 4. Explain the character of Mr. MacDermott’s business 
during the time that vou were keeping his books; what range or - 
variety did it take ? 

Ans. The business of Mr. MacDermott is one of very varied char- 
acter; his transactions are confined to no one special line of business, 
but any proposition made to him asa man of capital, in which he 
could sce a reasonable expectation of profit, would command lis at- 

tention, and would often be entered mto by him ; lis invest- 
1000) ments are of a very wide and varied character. 
Ques. 5. Necessary to bring him in contact with a great 
number of individuals”? 

Ans. Yes, sir. 

Ans. 6. About how many different accounts are contained in his 

Ans. I should judge there must be between three hundred and 
fifty and four hundred and fifty accounts im his ledger, if not more. 

Ques. 7. Mr. French, testimony has been given on the part of 
complamants to the effect that apparently many pages of this 


journal, includine mumbers of different entries under different 


dates, were all made at the same time; I desire to call your atten- 
lion particularly to pages 271, 298, 299, 518, 519, 550, 551, 546, and 
O47 of the ledger, and on the journal, to pages 319 and 529; with 
that refreshmsnt to your memory upon the subject, ean you state 
how those entries were made; whether they were made at the times 
they respectively bear date, or whether several of them were made 
at one sitting, and ata time not corresponding with their respective 
dates ? | 

Ans. The ledger account reterred to, beginning on page 271, under 
date of August Ist, and from thence onward, the various entries 

were made continuously, in the order of business, not neces- 
LOO} sarily each individual item on the individual date whieh it 
bears, as it is the custom and habit of myself, as of almost 

all book-keepers, to post, not every day, except under certain circum- 
stances, but may be once a week, or may be two or three entries at 
a time, or there have been times—not on this account, but on other 
accounts—when a month’s entries may have been made at one time. 
To refer particularly to the entrics of this store account, my remem- 
brance is that in keeping it [ never went over a week without post- 
Ing it, and then I may have posted a half a dozen entries ata time ; 
as tO the journal, Pages 519 and 529, the entries on those pages Were 
made on the dates under which they respectively stand. 

(dues. 8. Is there any one of the pages of the ledger, which [ have 
Indicated, all the entries of which were made at one sitting ” 
Ans. No, sir; not one. 
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Ques. 9 Are there any two of those pages that IT have mdicated 
that were made together at one sitting ? 

Ans. No, sir; never, as I have said, more than half a dozen or so 
consecutive entries were made at any one time. 


RM. FRENCH. 


1002. Stipulation as to References to Records referred to in Lvidence. 


By agreement of counsel, the reading and signing of the depo- 
sitions of the witnesses Barnes, Naphtaly, and S. V. Smith, Jr., are 
waived. 

[t is stipulated by counsel that the records referred to upon pages 
372, 373, 374, 375, and 376 contain all the matters charged in com- 
plainants’ bill as appearing of record in said suits, except as denied 
by the answer, and that the facts stated in the offers of said records 
as appearing of record are correct, as so stated, and are admitted as 
evidence. But this admission is subject to the actual production of 
the records, by cither party, to correct any mistake madvertently 
made herein, and respondent MacDermott reserves any exception, 
except as to matters of form. 


Kraminer’s Certificate. 


| certify that, previous to giving his testimony, each of the above- 
named witnesses were by me duly sworn to tell the truth, the whole 
truth, and nothing but the truth, in the cause in the caption of this 
record named; that by agreement of counsel the depositions of said 
witnesses were taken down in short-hand by 8S. C. Houghton, and 
after the same were transcribed said depositions were read to and 
signed by the said witnesses respectively ; and that [T have retained 
said depositions for the purpose of transmitting them with my own 
hand to the court for which they were taken. 
L005 [ further certify that Iam not attorney nor of counsel for 
any of the parties to said cause, nor in any way interested in 
the event thereof. 
In testimony whereof I have hereunto set my hand, this 17th day 
of October, A. D. 1882. | 
JOS. F. OBEIRNE, Reaminer, Ke. 


Endorsed: Filed Oct. 17th, 1S82. L. S. B. Sawyer, clerk, by J. 
I. O’ Beirne, deputy clerk. 


1004 Morrison ?. DuRR. ComMPpLaAINANts’ Exuiprr A. 

Thomas H. KeENNEpy. “Tre Pavirion.” JouN Durr. 
I. M. FRencn, successor to KENNEDY & Durr, 
Wholesale and Retail Dry Groods. 

SAN Francisco, Jan. 5th, 1880. 
Hon. Jonn H. GrnmMore, Sacramento, Cal. 
DreAR Sir: Tam in receipt of a paper from you this day. I sec 
your folk—I should have said honorable senators—are all ready for 
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biss. TI also see Weinstock, Lublin & Co. are spreading themselfs. 

It looks to me Hke what Gleeson em a Fell would do in former times. 

Irench has the stock footed up, and it’s away behind, about 

$12,000. Will you be good enough to inform me how much you 

reduced your department. Hanly, in the hosiery, says he 

1005 reduced his 10 per cent., and Joe says he reduced his about 

20 p.e. At all events I presume the stock will run short 

about $9,000 in 5 month’s time; how isthat for dry goods. Gilmore, 

suppose I run for porter of the assembly, don’t you think it would 
be more profitable than the D. G. 

Always yours, KENNEDY. 


(Indorsed:) Filed. Oet. 17, 1883. L. 8S. B. Sawyer, clerk. 


1006 Morrison v. DuRR. ComMPpLAINANTs’ Exutpir B. 2 Sheets. 
Thomas H. KENNEDY. “HE PAVILION.” Joun Durr. 


Krnnepy & Durr, 
Wholesale and Retail Dry Goods, Nos. 858, 836, and 838 Market 
street. 
San FRANCISCO, January 28th, 1881. 
Hon’bl. J. HW. Gremore, Esq’r., 
Assembly Chambers, Sacramento, Cal. 

Dear Str: T have yours of 26th. I feel much obhged for your 
kindness in making enquiry for me in relation to land. I am under 
the impression that your opportunity for making a little enquiry 
is very timely, for your friends and colleagues are from the different 
parts of the State, and, as a matter of course, are all well posted on 

anything in land that is for sale. [want about 8,000 acres, 
1007) 5 or G hundred acres very best farming land, and about 1,500 

acres of grazing land, of good quality. I want a place with 
Improvements—house, barnes, and all fenced; mind, I am not in 
any hurry to buy until I pick up something at forced sale. I hada 
nice place 4 miles from Gilroy, 2,558 acres, adjoining Jim Sargent’s. 
I lost it for one thousand dollars. As a matter of course, I left it to 
Dumdly to close the trade, and he wanted to show meé how well he 
could do, because I advised him to give $25,000.00 tor it, but he com- 
menced to offer 22,000, and then stood on 24,000, and while he was 
bartering Lucks and Miller gave 25,000 for it. That place just 
suited me; there was 400 acres of garden land, a good house of ten 
rooms, fine barnes, and good dairy, all well fenced. You see im- 
provements and land only cost $10 all ’round. I consider that | 
missed a place that is worth $40,000, and, perhaps, in a few years 

$75,000. Business is very bad, and and the city looks very 
1008S dull in every department of trade. In regard to that man 

that took off my wheel, I thought best not to have any trou- 
ble with him personally, but if I could find a law to hang hin |] 
would do it. 


Yours, very truly, THOMAS H. KENNEDY. 


(Endorsed :) Filed Oct. 17, 1885. LL. 8. B. Sawyer, clerk. 
49—SS7 
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L009 DEFENDANTS Exuipir A. 
$8,279.30. San Francisco, J? ch 24, 1879. 


One vear after date, for value received, I promise to pay to the 
order of myself the sum of eight thousand two hundred and sev- 
enty-nine 33°, dollars in U.S. gold coin, without interest. 

Due M’ch 24, 1880. 

(Signature of C. H. Wertheimer erased.) 


Paid Mar. 24, 1880. Lazard Freres. 

(Endorsed:) Def’ts’ Exhibit A. Paid on within, $3877%55. Mareh 
25,1879. J. W. (Signature of C. H. Wertheimer erased.)  (Signa- 
ture of C. EF. MaeDermot erased. Filed Oct. 17, 1883. L. S. B. 
Sawyer, clerk. 

DEFENDANTS Exnipit 5B. 
$8,279.50. SAN FRaNcIScCO, AD’ ch 24, 1879. 

Six months after date, for value received, [ promise to pay to the 
order of myself the sum of eight thousand two hundred and sev- 
enty-nine “oy dollars in U.S. gold coin, without interest. 

Due Sept. 24, 779. 
(Signature of C. H. Wertheimer erased.) 

S000, Keon.  IXeon. 

Paid Sep. 24,1879. Lazard Freres. 

LOLO (Endorsed :) Def’ts’ Exhibit B. Paid within, $3887.07. 
March 25,’77. J.M. (Signature of C. H. Wertheimer erased.) 
(Signature C. IF. MacDermot erased.) Filed Oct. 17, 1885. LS. B. 
Sawyer, clerk. 
DEFENDANTS’ Exutrpit C. 
$8,279.50. San Francisco, Weh 24, 1879. 

Nine months after date, for value received, I promise to pay to 
the order of myself the sum of eight thousand two hundred and 
seventy-nine 30-100 dollars in U.S. gold coin, without interest. 

Due Dec. 24, 779. 

(Signature of C. H. Wertheimer erased.) 

Paid Dec. 24, 1879. Lazard Freres. 


(Iendorsed:) Det’ts’ Exhibit C. Paid on within, $387.07. March 


25,’79. (Signature of C. H. Wertheimer erased.) (Signature of C. 
i’) MacDermot erased.) Filed Oct. 17, 1888. L.S. B. Sawyer, clerk. 
1011 DEFENDANTS Exuipir D. 

No. 669. | SAN Francisco, March 29th, 1879. 


Lazard Freres, bankers, pay to Jos. Napthaly, or order, eighteen 
thousand eight hundred dollars. 
$18,800.00. C.F. MacDERMOT. 


[Two-cent U.S. internal revenue stamp. | 
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[Indorsed across face:] Good when properly endorsed. Eu. 
Chevassus, teller. L. Fk. Mar. 20, 1879. 

(endorsed :) Def’ts’ Exhibit D. J. Naphtaly. Pay only through 
clearing-house. Mar. 31,1579. The Anglo-Cal’n B’k, L’d. Filed 
Oct. 17, 1883 L.S. B. Sawver, clerk. 


1012 RESPONDENTS EXHIBIT 3 
(Vignette.) 
$6,000 | 00 San Francisco. December 15. 1S76. 


00° 
One de after date, without grace, we promise to pay to the order 
of C. I. MacDermot six thousand ;'y5 dollars , for value recetved, with 
interest at 14 per cent. per month from date until paid, both prinei- 
pal and interest payable only in United States gold coin. 
N. KENNEDY & DURR. 


(endorsed :) March 3rd, 1879. By eash, S500,°%5. Morrison. ». 
Durr. Respondents’ Exhibit 5. Filed Oet. 17, 1885. L. 8S. B. 
Sawyer, clerk. 

1013 RESPONDENTS EXurpirt 4. 


(Vienette.) 

$5,000 °°). San Francisco, February 20th, 1877. 
One day after date, without grace, we promise to pay to the order 

of C.F. MacDermot eight thousand 3% dollars, for value received, 

with interest at 1} per cent. per month from date until paid, both 

principal and interest payable only in United States gold coin, 


KENNEDY & DURR. 
(endorsed :) Morrison v. Durr. Respondents’ Exhibit 4. Filed 
Oct. 17, 1883. L.S. B. Sawyer, clerk. 


~ . 


RESPONDENTS EXHIBIT 5. 
(Vignette. ) 
$5,000 3%5%5 San Francisco, May 18th, 1877. 
One a after date, without grace, we promise to pay to the order 
of C.F. MacDermot five thousand 5°, dollars, for value received, 
with interest at 1} per cent. per month from date until paid, both 
princ ipal and interest payable only in United States gold coin. 


KENNEDY & DURR. 
1014 (Endorsed :) Morrison vs. Durr. Respondents’ Exhibit 5. 
Filed Oct. 17, 1883. LL. 8. B. Sawyer, clerk. 


LY 


RESPONDENTS’ EXHIBIT 6. 
(Vignette.) 
$7 ,0003%5"5- San Francisco, May loth, 1878. 
One day after date, without grace, we promise to pay to the order 
of C. F. MacDermott seven thousand 7s dollars, for value received, 
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with interest at 14 per cent. per month from date until paid, both 
principal and interest payable only in United States gold coin. 


KENNEDY & DURR. 
(Endorsed:) July 30, by cash, 87.50; August 30, by cash, 87.50; 
Sept. 80th, by cash, 87.50; Oct. 80th, 87.50; Nov., 87.50. Morrison 
v. Durr. Respondents’ Exhibit 6. Filed Oct. 17, 1885. LS. B. 
Sawyer, clerk. 


a . 


LOLd RESPONDENTS’ Exutpir 15. 

$2,195.15. SAN FRANCISCO, May 10th, 1880. 
On the 4th of August, 1880, after date, without grace, we promise 

to pay to the order of C. F. MacDermot, in San Francisco, two thou- 

sand one hundred & ninety-five 18-100 dollars, with interest at the rate 

of — per cent. per month from until paid, principal and 

inte ae payable only in gold coin of the United States, for value re- 


eelved. 
No. ——, due 


KENNEDY & DURR. 


Paid Jul. 13, 1880. Greenebaum & Co. 
(Endorsed :) Morrison vs. Durr. Respondents’ Exhibit 13. C.F. 
‘MacDermot. Filed Oct. 17, 1885. L. S. B. Sawver, clerk. 
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1017) Morrison v. Durr. Responpents’ Exurpir CHECKS. 
No. 602. San Francisco, Feb. 8th, 1879. 
Lazard Freres, bankers, pay to Kennedy & Durr, or order, four 


thousand nine hundred & fifty dollars. 
$4,950.00. C.F. MacDERMOT. 


[T'wo-cent U.S. internal revenue stamp. ] 

Paid Feb. 10, 1879. Lazard Freres. 

(endorsed :) Kennedy & Durr. Filed Oct. 17, 1885. L. S. B. 
Sawyer, clerk. 
No. 665. San Francesco, Mareh 26th, S79 

Lazard Freres, bankers, pay to Mathew Nunan, sheriff, or order, 
sixtecn hundred fiftv-seven 55-100 dollars. 

$1657.55. C.F. MacDERMOT. 

[Two-cent U.S. internal revenue stamp. ] 

Paid Mar. 27, 1879. Lazard Freres. 

(endorsed :) M. Nunan, sheriff, by G. M. Berry, deputy sh’ff. 

LOIS. Filed Oet. 17, 18838. — LL. S. B. Sawyer, clerk. 
No. 674. : San Francisco, April 1, 1879 

Lazard Freres, bankers, pay to Wm. E. Inde, or order, seventeen 


hundred thirty dollars. 
$1,730.00. (. Fo MacDERMOT. 


[T'wo-cent U.S. internal revenue stamp. | 
Paid Apr. 2, 1879. Lazard Freres. 
(endorsed :) William Ede. Filed Oct. 17, 1885. LS. B. Sawyer, 
clerk. 
No. 683. San Francisco, April Sth, 1879 
Lazard Fréres, bankers, pay to Greenebaum & Co., or order, one 


thousand & cight dollars. 
1,008.00. C.F. MacDERMOT. 
[Two-cent U. S. internal revenue stamp. ] 
Paid Apr. 9, 1879. Lazard Fréres. 
(Endorsed :) For deposit with the Anglo-California Bank, 
1019) L’d. Greenebaum & Co. Greenebaum & Co. Pay only 
through clearing-house. Apr.9,1879. The Anglo-Cal’n B’k, 
Ld. Filed Oct. 17, 1883. L. S. B. Sawyer, clerk. 
No. 686. San Francisco, April 16th, 1879. 
Lazard Fréres, bankers, pay to Fox & Kellogg, or order, three 
hundred eighty dollars. 
$380 92... C.F. MacDERMOT. 
fT wo-cent U.S. internal revenue stamp. | 
Paid Apr. 16, 1879. Lazard Freres. 
(endorsed :) Fox & + ates Filed Oct. 17, 1888. L. 8. B. Saw- 
ver, clerk. 


392 GEORGE A. MORRISON ET ALS. VS. JOHN DURR ET ALS. 
No. 700. San Francisco, April 29, 1879. 


Lazard Fréres, bankers, pay to Blum & Evy, or order, two hun- 
dred seventy-six 75%) dollars. 

$2762.85. C.F. MacDERMOT. 
[Two-cent U. 8. internal revenue stamp. ] 

Paid May 1, 1879. Lazard Freres. 
1020 (Endorsed:) Blum & Levy. PLN. 

Bank of California. Livingston & Co., mey. The Bank of 

California. 1. Filed Oct. 17, 1883. L. S. B. Sawyer, clerk. 


lor deposit with the 


No. 708. San Francisco, May 2nd, 1879. 
Lazard Fréres, bankers, pay to W. E. Ede, or order, eight hun- 

dred sixty-five dollars. 
SSO. 

[‘Two-cent U. 5. internal revenue stamp. | 
Paid May 2, 1879. Lazard Ireres. 
(Endorsed :) William Ede. Filed Oct. 17,1888. LL. 8S. B. Sawyer, 

clerk. 

No. 736. San Francisco, May 30, 1879. 


C.F. MacDERMOT. 


Lazard Freres, bankers, pay to Greenebaum & Co., or order, ten 
hundred twenty-nine 23-100 dollars. 

$1,029.23. C.F. MacDERMOT. 
| Two-cent U.S, internal revenue stamp. | 

Paid May 31,1879. Lazard Freres. 
1021 (endorsed :) For deposit with the Anglo-California Bank, 

Lid. Greenebaum & Co. Greenebaum & Co., Kohn. Pay 

only through clearing-house. May 51,1879. The Anglo-Cal’n B’k, 
Ld. Filed Oct. 17, 1885. L. 8. B. Sawyer, clerk. 
No. 741. SAN FRaNcIscO, Jime 2, 1879. 

Lazard Freres, bankers, pay to W. Eade, or order, eight hundred 
sixty-five dollars. 

$865.00. C.F. MacDERMOT. 
[T'wo-cent U.S. internal revenue stamp. ] 

Paid Jun. 2, 1879. Lazard Fréres. 

(endorsed :) William Ede. Filed October 17,1883. L. S. B. Saw- 
yer, clerk. 
1022 No. 762. San Francisco, June 14, 1879. 

Lazard Freres, bankers, pay to Greenebaum & Co., or order, 


thirty-nine hundred thirty-four ,4% dollars. 
$5,934.79. C.F. MacDERMOT. 


[Two-cent U.S. internal revenue stamp. ] 
Paid Jun. 16, 1879. Lazard Fréres. 


(indorsed :) For deposit with the Anglo-California Bank, 1d. 
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Greencbaum & Co. Greenebaum & Co., Kohn. Pay only through 

clearing-house. Jun. 16, 1879. The Anglo-Caln Bk, L’d. Filed 

Oct. 17, 1883. L. 8. B. Sawyer, clerk. 

No. 766. ; SAN FraNcISCO, June 18th, 1879. 
Lazard Freres, bankers, pay to Park Land Ass’n, or order, seven 


hundred fifty dollars. 
$750.00 dollars. C. F. MacDERMOT. 


[Two-cent U.S. internal revenue stamp. | 
Paid Jun. 19, 1879. Lazard Freres. 
1025 (Endorsed :) James Moorhead, president. Filed Oct. 17, 
1885. LS. B. Sawyer, clerk. 


No. 772. SAN Francisco, June 21st; 1879. 
Lazard Freres, bankers, pay to Scholle Bros., or order, five hun- 
dred dollars. 
$500.00 dollars. C.F. MacDERMOT. 
{Two-cent U.S. internal revenue stamp. ] 
Paid June 24, 1879. Lazard Freres. 
(Endorsed :) Scholle Brothers, Bank of California. Filed Oct. 17, 
1883. L.S. B. Sawyer, clerk. 
No. 773. San Francisco, June 21st, 1879. 
Lazard Freres, bankers, pay to Anglo-Cal. B’k, or order, three hun- 
dred sixty-nine dollars. 
$369.00. . C. F. MacDERMOT. 
{| Two-cent U.S. internal revenue stamp. | 


Paid June 28, 1879. Lazard Fréres. 


1024 (Iendorsed:) Earle, sec’y. Pay only through clearing-house. 
Jun. 238, 1879. The Anglo-Ca?n B’k, L’d. Filed Oct. 17, 

1885. L.S. B. Sawyer, clerk. 

No. 775. SAN FRANCISCO, June 24th, 1879. 


Lazard Fréres, bankers, pay to Lazard Freres, or order, seventy- 
elght hundred ninety-two ,%°%) dollars. 

$7,892.23. ©. F. MacDERMOT. 
[Two-cent U.S. internal revenue stamp. ] 

Paid June 24, 1879. Lazard Freres. 

(Endorsed :) Lazard Fréres, Eu. Chevassus. Filed Oct. 17, 1883. 
LS. B. Sawyer, clerk. 


1025 No. 783. SAN Francisco, June 26th, 1879. 
Lazard Fréres, bankers, pay to Lazard Freres, or order, nine hun- 
dred twenty-four 75°7 dollars. | 
$924.80 dollars. C.F. MacDERMOT. 
(Two-cent U.S, internal revenue stamp. | 
Paid June 26, 1879. Lazard Freres. 
IOV—SS7 
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(Endorsed :) Lazard Freres, per Eu. Chevassus. Filed Oct. 17, 
1883. L.S. B. Sawyer, clerk. 
No. 786. San Francisco, June 27, 1879. 

Lazard Freres, bankers, pay to Wertheimer & Co., or bearer, one 
hundred eighty-seven "7 dollars. 

$187.20. C. 
[Two-cent U.S. internal revenue stamp. | 

Paid June 27, 1879. Lazard Fréres. 

(Indorsed:) Steinberger & Kalisher. Filed Oct. 17, 1883. LS. 
B. Sawyer, clerk. 


* MacDERMOT. 


oe 


1026 No. 792. San FRANCISCO, June 28th, 1879. 
Lazad Freres, bankers, pay to Levi Strauss & Co., or C.F. 


MeD., bearer, one hundred eighty #%, dollars. 
$180 dollars. C.F. MacDERMOT. 


[T'wo-cent U. S. internal revenue stamp. ] 
Paid June 28, 1879. Lazard Freres. 
(Endorsed :) Filed Oct. 17, 1885. LS. B. Sawyer, clerk. 


No. 797. San Francisco, July lst, 1879. 
Lazard Freres, bankers, pay to Wim. Eade, or order, eight hundred 


sixty-five dollars. 
S865. C.F. MacDERMOT. 


[Two-cent U.S. internal revenue stamp. ] 

Paid Jul. 2, 1879. Lazard Freres. 

(Endorsed :) William Ede. Pacific Bank, clearing-house. 1S. 
Filed Oct. 17, 1885. LL. S. B. Sawver, clerk. 
1027 No. 806. SAN FRANCISCO, July 3rd, 1879. 

Lazard Freres, bankers, pay to Brown, Craig & Co., or order, fifty 
dollars. : 

$50.00 dollars. C. FL MacDERMOT. 
[Two cent U.S. internal revenue stamp. ] 

Insurance policy No. 12475, Faneuil Hall Ins. Co. 

Paid Jul. 5, 1879. Lazard Freres. 

(Endorsed:) Brown, Craig & Co. Wells, Fargo & Co.’s bank. 45. 
July 5, 1879. Filed Oct. 17, 1883. L. S. B. Sawyer, clerk. 


No. 807. SAN Francisco, July 3rd, 1879. 

Lazard Freres, bankers, pay to Lazard Fréres, or order, twelve 
hundred twelve 67-100 dollars. 

$1,212.67. C.F. MacDERMOT. 
[Two-cent U.S. internal revenue stamp. ] 

Paid Jul. 38,1879. Lazard Freéres. 

(Endorsed:) Lazard Freres. Eu. Chevassus. Filed Oct. 17, 1883. 
L. S. B. Sawyer, clerk. 
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1028 No. S30. SAN Francisco, July 15th, 1879. 
Lazard Fréres, bankers, pay to Barman Bros., or order, ten hun- 
dred seventy-one 89-100 dollars. 
$1,071.89. C. F. MacDERMOT. 
{Two-cent U.S. internal revenue stamp. ] 
Paid Jul. 16,1879. Lazard Freres. 
(Endorsed:) For deposit with A. Gans] & J. Cullen. Bachman 
ros.,Speyl. A. Gansl & J. Cullen. 5. Filed Oct. 17, 1885. LS. 
. Sawyer, clerk. 


5 

5 

No. 831. San Francisco, July 16th, 1879. 
Lazard Fréres, bankers, pay to Anglo-Cal. Bank, or order, nine- 

teen hundred ninety-nine 24-100 dollars. 

$1,999.24 dollars. C.F. MacDERMOT. 


[Two-cent U.S. internal revenue stamp. ] 

[ Endorsed across the face:] Good when properly endorsed. Eu. 
Chevassus, teller. L. F., Jul. 10, 1879. 

Paid Jul. 22, 1879. Lazard Fréres. 

Paid Jul. 22,1879. Lazard Freres. 
1029 (endorsed :) Earle, tell. Pay only through clearing-house. 

Jul. 17,1879. The Anglo-Cal’n B’k, L’d. Filed Oct. 17, 1883. 

L. 8. b. Sawyer, clerk. 
No. 832. SAN FRANCISCO, July L6th, 1879. 

Lazard Freres, bankers, pay to Bank of California, or order, twen- 
ty-two hundred ninety-seven ,%%> dollars. 

$2,297.97 dollars. C.F. MacDERMOT. 
{'T'wo-cent U.S. internal revenue stamp. ] 

[Endorsed across the face:] Good when properly endorsed. Eu. 
Chevassus, teller. L: I., Jul. 16, 1879. 

Paid Jul. 22, 1879. Lazard Freres. 


(Endorsed :) James Rolphe,teller. Bank of California. 1. Filed 
Oct. 17, 1885. L. 8S. b. Sawyer, clerk. 


1050 No. S44. San Francisco, July 23rd, 1879. 
Lazard Freres, bankers, pay to Lazard Freres, or order, two hun- 
dred and fifty dollars. 
$250.00 dollars. C.F. MacDERMOT. 
| Two-cent U.S. internal revenue stamp. | 
Paid Jul. 23, 1879. Lazard Freres. 
(endorsed :) Lazard Freres, per Eu. Chevassus. Filed Oct. 17, 
1ss35. LS. B. Sawver, clerk. 


(fw 


396 GEORGE A. MORRISON ET ALS. VS. JOHN DURR ET ALS. 
No. 854. . SAN Francisco, July 28th, 1879. 


Lazard Fréres, bankers, pay to M-dison & Burke, or order, two - 
hundred fifty dollars. 


$250.00 dollars. C.F. MacDERMOT. 
[Two-cent U.S. internal revenue stamp. ] 

Paid Jul. 28,1879. Lazard Freres. 

(Endorsed :) Madison & Burke. Filed Oct. 17, 1885. L. 5S. B. 
Sawyer, clerk. 
1051 No. 864. San Francisco, July 30th, 1879. 

Lazard Freres, bankers, pay to Lazard Freres, or order, 

twenty-three hundred eighty-one 40-100 dollars. 


Auction note k. & D. 
$2,381.40 dollars. C.F. MacDERMOT. 


[‘Two-cent U.S. internal revenue stamp. ] 
Paid Jul. 30,1879. Lazard Freres. 
(Endorsed :) Lazard Freres, per Eu. Chevassus. Filed Oct. 17, 
1885. L.S. B. Sawyer, clerk. 
No. 873. San FrANcisco, Aug’t 1, 1879. 
Lazard Freres, bankers, pay to Wm. Eade, or order, eight hun- 


dred sixty-five dollars. 
$865.00. C.F. MacDERMOT. 


[Two-cent U.S. internal revenue stamp. | 
Paid Aug. 2, 1879. Lazard Freres. 


(endorsed :) William Ede. Pacific Bank. Clearing-house. 1S. 
Filed Oct. 17, 1883. L.S. B. Sawyer, clerk. 


1032. No. 897. SAN FRANCISCO, clug’t 15, 1879. 
Lazard Fréres, bankers, pay to Feist, Frank & Co., or order, one 


hundred seven 56-100 dollars. 
S107.56. C.F. MacDERMOT. 


[Two-cent U.S. internal revenue stamp. ] 
Paid Aug. 13, 1879. Lazard Freéres. 
(Endorsed :) Feist, Frank & Co. Filed Oct. 17, 1883. L.S. B: 
Sawyer, clerk. 
No. 898. SAN Francisco, A’g’t 13th, 1879. 
Lazard Freres, bankers, pay to Schweitzer, Sachs & Co., or order, 


one hundred forty 77-100 dollars. 
$140.77. C.F. MacDERMOT. 


[Two-cent U.S. internal revenue stamp. ] 
Paid Aug. 18, 1879. Lazard Fréres. 


(indorsed:) For deposit. Schweitzer, Sachs & Co., Brandenestein. 
Filed Oct. 17, 1883. L.S. B. Sawyer, clerk. 
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1055 No. S99. 
Lazard Fréres, bankers, pay to Tobin Davidson, or order, one 
hundred forty-one 3% dollars. 
$141.69. C FF. MacDERMOT. 


| Two-cent U.S. internal revenue stamp. | 


San Francisco, Aug’t 18, 1879. 


Paid Aug. 14,1879. Lazard lreres. 

(Endorsed :) Tobin Davidson & Co., pr J.P. The Nevada Bank 
of San Francisco. 16. Filed Oct. 17, 1885. LS. B. Sawyer, clerk. 
No. SOL, San Francisco, clug. 13th, 1879. 

Lazard Fréres, bankers, pay to Anglo-Cal. Bank, or order, fourteen 


hundred and twenty-nine 7§,% dollars. 
$1,429.02. 


{TP wo-cent U. 5. internal revenue stamp. | 


C. F. MacDERMOT. 


[ endorsed across the face:}] Good when properly endorsed. Eu 
Chevassus, teller. L. I. Aug. 18, 1879. 
Paid Aug. 14, 1879. Lazard Fréres. 
(Endorsed :) Earle, tell. Pay only tprough clearing-house. 
1034 Aug. 14, 1879. The -Anglo-Cal’n B’k, L’d. Filed Oct. 17, 
18s3. L.S. B. Sawyer, clerk. ; 
No. O11. SAN FRANCISCO, dug’t 19, 1879. 
Lazard Freres, bankers, pay to Schweitzer, Sachs, or order, one 
hundred seventy-two 20-100 dollars. 
$172.20. C.F. MacDERMOT. 
[Two-cent U.S. internal revenue stamp. ] 
Paid Aug. 20, 1879. Lazard Freres. 
(Endorsed :) For deposit. Schweitzer, Sachs & Co., Brandenstein. 
Kiled Oct. 17, 1888. LS. B. Sawyer, clerk. 
No. 913. San FrRAaNcisco, Aug. 20th, 1879. 
Lazard Fréres, bankers, pay to Murphy, Grant & Co., or order, 
three hundred and thirty-two 64-100 dollars. 
$352.64. Acc’t K. & D. 
[Two-cent U.S. internal revenue stamp. ] 
Paid Aug. 21,1879. Lazard Freres. 
LO35 (ndorsed:) For deposit with Donohoe, Kelly & Co. 
Murphy, Grant & Co., p’r Ford. D. K. & Co., No. 7. Filed 
Oct. 17, 1883. L.S. B. Sawyer, clerk. 


C.F. MacDERMOT. 


No. 914. SAN FRANCISCO, August 21, 1879. 
Lazard Freres, bankers, pay to Lazard, Freres & Co., or order, five 

thousand and thirty-seven 50-100 dollars. 
$9,057.00. 


C. i. MacDERMOT. 


[Two-cent U.S. internal revenue stamp. | 


Paid Aug. 21, 1879. Lazard Freres. 


OOS GEORGE <A. MORRISON ET ALS. VS. JOHN DURR ET ALS. 


(Endorsed :) Lazard Freres & Co. per E. J. LeBreton, GC. Filec 
Oct. 17, 1883. L.S. B. Sawyer, clerk. 


1036 No. 917. San Francisco, Aug. 25d, 1879. 
Lazard Freres, bankers, pay to yourselves, or order, two 


hundred «& fifty dollars. 
S250. C.F. MacDERMOT. 


Ace't Ix. WN DD. 

['T'wo-cent U.S. internal revenue stamp. | 

Paid Aug. 23, 1879. Lazard Freres. 

(indorsed :) Lazard Freres, per Eu Chevassus. Filed Oct. 17, 
ISS3. L. S. B. Sawyer, clerk. 


No. 919. San Francisco, Aug’t 25, 1879. 
Lazard Freres, bankers, pay to Henry Mahon, or order, three hun- 
dred fifty dollars. 
S350. C.F. MacDERMOT. 
[Two-cent U.S. internal revenue stamp. | 
Paid Aug. 25, 1879. Lazard Freres. 


(Endorsed :) Henry Mahon. Filed Oct. 17,1883. L.S. B. Sawyer, 
clerk. 


1037 No. 920. SAN FRANCISCO, cLug 27th, 1879. 
Lazard Fréres, bankers, pay to Anglo-Cal. Bank, or order, 

thirty-seven hundred and seventy-two 21-100 dollars. 

$3,772.21. C.F. MacDERMOTT. 

Ace’'t kK. & D. 

[(Two-cent U.S. internal revenue stamp. ] 

[ Endorsed across face :] Good when properly endorsed. Eu. Che- 
vassus, teller. L. F. Aug. 27, 1879). 

Paid Aug. 25, 1879. Lazard F reres. 

_Cendorsed:) Earle, tell. Pay onty through clearing-house. Aug. 
27,1879. The Anglo-Caln B’k, L’d. Filed Oct. 17, 1883. L. S. 
Bb. Sawyer, clerk. 


No. 921. SAN FRANCISCO, Aig. 27th, 1879. 
Lazard Freres, bankers, pay to Nourse & Mitchell, or order, four 
hundred and twenty-seven 37-100 dollars. 
$427.37. C. FL. MacDERMOT. 
Acc’t K. & D. for freight. 
[Two-cent U.S. internal revenue stamp. ] 
Paid Aug. 27, 1879. Lazard Fréres. 
L038 (Endorsed :) Nourse & Mitchell. Wm. S. Hopkins, banker, 
S. Ff. Aug. 27,1879. Filed Oct. 17, 1883. L. S. B. Sawver, 
clerk 
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No. 925. SAN Francisco, Aug. 28th, 1879. 

Lazard Freres, bankers, pay to Murphy, Grant & Co., or order, 
five hundred and fifty-seven 45-100 dollars. 

$507.45. C.F. MacDERMOT. 

| TC wo-cent U.S. internal revenue stamp. ] 

Paid Aug. 30, 1879. Lazard Freres. 

(Endorsed :) For deposit with Donohue, Kelly & Co. Murphy, 
Grant & Co., p. Ford. D. K. & Co., No. 7. Filed Oct.17, 1885. — L. 
S. B. Sawyer, clerk. 


1039 No. 924. SAN FRANCISCO, Aug’'t 28th, 1879 
Lazard Freres, bankers, pay to Bachman Bros., or order, four 
hundred eighty-four 84-100 dollars. 
S4S4.8 4. C.F. MacDERMOT. 
[Two-cent U.S internal revenue stamp. | 
Paid Aug. 30, 1879. Lazard Freres. 
(Endorsed :) For deposit with A. Gans! & J. Cullen. Bachman «& 
Bros., Speyer. A. Gans] & J. Cullen. Filed Oct. 17, 1885. L.S. 
5. Sawyer, clerk. . 
No. O54. SAN FRANCISCO, Aug. — LS79. 
Lazard Freres, bankers, pay to. Nourse & Mitchell, or order, two 


hundred forty-seven 41-100 dollars. 
$247.41. C. FF. MacDERMOT. 


[Two-cent U.S. internal revenue stamp. | 
Paid Aue. 30, 1879. Lazard Freres. 
1040 (Endorsed :) Nourse & Mitchell. Wm. 8. Hopkins, banker, 
S. Fk. Aug., 1879, Filed Oct. 17, 1883. L. S. B. Sawyer, 


No. 936. SAN Francisco, Aug. 30th, 1879 
Lazard Freres, bankers, pay to M. Heller & Bros., or order, two 
hundred and four dollars. 
$204.00. C.F. MacDERMOT. 


(Endorsed :) For deposit account of M. Heller & Bros., Thalhimer. 
Filed Oct. 17, 1885. L. 8S. B. Sawyer, clerk. 


No. 936. San Francisco, Aug. 30th, 1879. 

Lazard Freres, bankers, pay to Hoffman & Co., or order, two hun- 

dred and one 88-100 dollars. 
104] S201.88. C. FL. MacDERMOT. 
(Two-cent U.S. internal revenue stamp. | 

Paid Sept. 2, 1879. Lazard Freres. 

(Endorsed:) Hoffman & Co., p. Milyman. Hoffman & Co., 17 «& 
19 Battery St., San Francisco, Sept. 6, 1879. London & San Fran- 
cisco Bank, ended: 10. Filed Oct. 17,1883. L.S. B. Sawyer 
clerk. 


4G0 GEORGE A. MORRISON ET ALS. VS. JOHN DURR ET ALS. 
San Francisco, Aug’t 30, 1879. 


No. 939. 
Lazard Fréres, bankers, pay to Nourse & Mitchell, or order, two 


hundred eighty-seven 85-100 dollars. 
; S2S7.S5. C.F. MacDERMOT. 
[(Two-cent U.S. internal revenue stamp. | 
Wm. H. Hopkins, banker, S. F-. 


(indorsed :) Nourse & Michell. 
Sep. 1, 1879 Filed Oct. 17,1883. 1.8. B. Sawyer, clerk. 
Paid Sep. 1, 1879. Lazard Freres. 


1042) No. 941. San FRANCISCO, Sept. Ist, 1879. 
Lazard Freres, bankers, pay to Wm. Ikde, or order, eight 
hundred and sixty-five dollars. 
8865.00. C. i. MacDERMOT. 
Rent Ik. & D. 
[Two-cent U. 8. internal revenue stamp. | 
Paid Sep. 2, 1879. Lazard Freres. 
(Endorsed :) William Ede. Pacific Bank, clearing-house. 
Kiled Oct. 17, 1883. L. 8S. B. sawyer, clerk. 


LS. 


No. 942. San FRANCISCO, Sept. 2nd, 1879. 
Lazard Fréres, bankers, pay to Nourse & Mitchell, or order, onc 
hundred & forty 45-100 dollars. 
$140.45. C.F. MacDERMOT. 
Aee’t K. & D. 
Paid Sep. 4, 1879. Lazard Freres. 
Wim. H. Hopkins, banker, S. F. 


(Endorsed :) Nourse & Mitchell. 
L. 8. B. Sawyer, clerk. 


Sep. 4, 1879. Filed Oct. 17, 1883. 
1048 No. 944. San Francisco, Sept. 2, 1879. 
Lazard Fréres, bankers, pay to yourselves, or order, eight 
hundred & eleven 3-100 dollars. 
$511.05. C.F. MacDERMOT. 
[ Two-cent U. 5. internal revenue stamp. | 
Paid Sept. 2, 1879. Lazard Freres. 
(Endorsed :) Filed Oct. 17, 1885. L. 8S. B. Sawyer, clerk. 


No. 945. SAN Francisco, Sept. 4th, 1879. 
Lazard Freres, bankers, pay to Nourse & Mitchell, or order, thre 
hundred & nineteen 54-100 dollars. 
$319.54. C.F. MacDERMOT. 
[Two-cent U.S. internal revenue stamp. | 
Paid Sept. 5, 1879. Lazard Freres. 
(Indorsed:) Nourse & Mitchell. Wm.S. Hopkins, banker, 8. F. 
Sept. 6, 1889. Filed Oct. 17, 1883. L. S. B. Sawyer, clerk. 
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GEORGE 
San FranNctsco, Sept. 6th, 1879 


1044 No. QOS. 
Lazard Freres, bankers, pay to Nourse & Mitchell, or ordet 


), 1S79. 

rder, two 

MOT Se & eighty-two 78-100 dollars ee LE. 
SO52.75. C.F. MacDERMOT. 
internal revenue stamp. | 


[Two-cent U.S 
Paid Sept. 8, 1879. Lazard Freres. 
(endorsed :) Nourse & Mitchell. Wr. 

Sept. 8, 1879. Filed Oct. 17, 1885. LS. 


San Francisco, Sept. 9th, 1879 
order, one 


S. Hopkins, banker, S. F. 


ker, S. FE. 
b. Sawyer, clerk. 


» Pr ¢ ‘ 
187, No. 999. 
er, eleht , pias Riis 
) Lazard Fréres, bankers, pay to Nourse & Mitchell 
hundred cighty-three 20-100 dollars 
C. FL MacDERMOT. 


) ry 
MMC apripae 
— $183.20. 
{Two cent U.S. internal revenue stamp. | 
Paid Sept. 9, 1879. Lazard Freres. 
(Iendorsed:) Nourse & Mitchell. Wm. 8. ii emg banker, 
Filed Oct. 17, 18835. L. 8. B. Sawyer, clerk. 


nS. Sept. 9, 1879. 
San FranNctsco, Sept. “3th. 1S79. 


- 1045) «No. 965. 

1879. 

ve Lazard Frares, bankers, pay to Nourse & Mitchell, or order, 

ee one hundred & forty-five ,8°, dollars. oe 

MOT $145.80. C.F. MacDERMOT. 

| : [Two-cent U.S. internal revenue stamp. | 

Paid Sept. 15, 1879. Lazard Fréres. | 

(Endorsed :) Nourse & Mitchell. Wm. 8. Hopkins, banker, 
83. L. 8. B. Sawyer, clerk. 


Ss. F. 


r,. 3. F, Ph age ager - 
Sep. 15, 1879. Filed Oct. 17, 1885. 
No. 966. SAN FraNcIScO, Sept. 15th, 1879 
) = ( ‘ , » 
1879, Lazard Freres, Brothers, pay to Kennedy & Durr, or order, four 
21-100 dollars. 
C.F. MacDERMOT. 


hundred fifteen 
$415.21. 
S. internal revenue stamp. ] 


[| Two-cent i 


eight 


(Endorsed :) Kennedy & Durr. 
, 8. F. Dinkelspiel. A. Gans] & J. Cullen. 
~ BG. Sawyer, clerk. 
51—887 


LOT. 
Paid Sep. 16, 1879. Lazard Freres 
(indorsed :) Kennedy & Durr. 8. Lipman, per Minyelmannen. 
Filed Oct. 17,1885. LL. 8. B. Sawyer, clerk. 
879 1046 No. 967. SAN FrRaNcISCO, Sept. 15, 1879 
: Hiei Lazard Freéres, bankers, pay to Kennedy & Durr, or order 
two hundred thirty-nine 72-100 dollars. 
OT $2099.72. C.F. MacDERMOT. 
{Two-cent U.S. internal revenue stamp. | 
Paid Sep. 17, 1879. Lazard Freres. 
L. Dinkelspiel & Co., bp. L. M. 
Filed Oct. 17, 1883. L.S. 


e), 
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No. 971. San Francisco, Sept. 18th, 1879. 


Lazard Freres, bankers, pay to Nourse & Mitchell, or order, four 
hundred & fifty-six 50-100 dollars. 

8456.50. 

Ace't Kk. & D. 


| Two-cent U.S. internal revenue stamp. | 


C.F. MacDERMOT. 


Paid Sept. 1S, 1879. Lazard Freres. 
‘ , “ns 
(endorsed :) Nourse & Mitchell. Wm. 8. Hopkins, banker, 
1047 8. F. Sep. 18, 1879. Filed Oct. 17, 1883. L. 5. B. Sawyer, 
clerk. , 
No. 972. SAN FRANCISCO, Sept. 19, 1879. 


Lazard Freres, bankers, pay to Nourse & Mitchel, or order, two 
hundred twenty-eight 44-100 dollars. 

$228-44. 

[Two-cent U. 5. internal revenue stamp. | 

Paid Sep. 19,1879. Lazard Freres. 

(Endorsed:) Nourse & Mitchell. Wm.S. Hopkin, banker, 8. F. 
Sep. 19,1879. Filed Oet’ 17, 1885. LS. B. Sawyer, clerk. 


C.i. MacDERMOT. 


No. 979. SAN Francisco, Sept 25d, 1879. . : 
Lazard Freres, bankers, pay to Stein, Simon & Co., or order, two ; 
hundred and fourteen 52-100 dollars. -}- 


Acc’'t K. & D. C.F. MacDERMOT. 


$214.52 ! 
[Two-cent U.S. internal revenue stamp. | 
Paid Sep. 25, 1879. Lazard Freres. 
1048 (endorsed :) For deposit only. Stein, Simon «& Co., — L. 
Hernstein. Filed Oct. 17, 18838. L. S. B. Sawver, clerk. 
No. 980. San Francisco, Sept. 23d, 1879. 
Lazard Freres, bankers, pay to Murphy, Grant & Co. or order, five 
hundred & sixty-five 51-100 dollars. 
$565.3] C.F. MacDERMOT. 
Ace't kK. & D. 
[Two-cent U.S. internal revenue stamp. | 
Paid Sep. 24, 1879. Lazard Freres. — 
(Endorsed :) For deposit with Donohue, Kelly & Co. Murphy, 
Grant & Co, Whipple. D. Kk. & Co. No.7. Filed Oct. 17, 1883. 
LL. S. B. Sawyer, clerk. 
1049 No. 891. San Francisco, Sept. 23d, 1879. 
Lazard Freres, bankers, pay to yourselves, or order, two 
hundred and fifty dollars. ) 
$250.00 C.F. MacDERMOT. 
wm 2 
i 


~~ 
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Ace’t K. & D. 
[Two-cent U.S. internal revenue stamp. ] 
Paid Sep. 25, 1879. Lazard Fréres. 


(endorsed :) Lazard Freres, per Eu. Chevassus. Filed Oct. 17,1883. 
L. 5S. B. Sawyer, clerk. 


No. 985. San Francisco, Sept. 24th, 1879. 
Lazard Freres, bankers, pay to Lazard Fi res, or order, seven 
thousand eight hundred ninety-two 28-100 dollars. 
$7,892.25. C.F. MaoDERMOT. 
[Two-cent U.S. internal revenue stamp. ] 


Paid Sept. 24,1879. Lazard Freres. 


(endorsed :) Lazard Freres, per Hu. Chevassus. Filed Oct. 18,1883. 
L.S. B. Sawyer, clerk. 
LODO No. GSS. SAN FRANCISCO, Sept. 26th, 1879. 


Lazard Freres, bankers, pay to Nourse & Mitchell, or order, 
two hundred & thirty-one 61-100 dollars. 


$251.66. C. Ff. MacDERMOT. 
[(Two-cent U.S. internal revenue stamp. | 


Paid Sept. 27, 1879. Lazard Freres. 


(Iendorsed :) Nourse & Mitchell. Wilham 8S. Hopkins, banker, 
S. Fo Sept 26,1879. Filed Oet. 17, 1885. L. 8. B. Sawyer, clerk. 


No. 990. SAN FRANCISCO, Sept. 27th, 1879. 
Lazard Ifréres, bankers, pay to Wells, Fargo & Co., or order, three 
hundred & one 71-100 dollars. ° 
$301.71. C. 
[Two-cent U.S. internal revenue stamp. | 


Paid Sept. 29, 1879. Lazard Freres. 


creme 


* MacDERMOT. 


(Endorsed :) Wells, Fargo & Co’s bank. Wells, Fargo & 
[051 Co’s bank. Sept. 29,1879. 15. Brown, teller. Filed Oct. 17, 
1883. L.S. B. Sawyer, clerk. : 


No. 991. SAN FRANCISCO, Sept. 27, 1879. 

Lazard Freres, bankers, pay to Anglo-Cal. Bank, or order, one hun- 
dred and twenty dollars. 

$120.00. C.F. MacDERMOT. 

Acct K. & D. 

(Two-cent U.S. internal revenue stamp. ] 

Paid Sep. 29, 1879. Lazard Fréres. 

(Endorsed :) Earle, tell. Pay only through clearing-house. The 
Aneglo-Cal’n B’k, L’d. Sep. 29, 1879. Filed Oct. 17, 1883. L. S. B. 
Sawyer, clerk. 
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No. 992. SAN Francisco, Sept. 29th, 1879. 


Lazard Fréres, bankers, pay to M. Heller & Bros., or order, three 
hundred & twenty-six 74-100 dollars. 

$326.74. C.F. MacDERMOT. 

Ace’t Kk. & D. 

[Two cent U.S. internal revenue stamp ] 

Paid Sep. 29, 1879. Lazard Freres. 
105? (Endorsed :) For deposit. Account of M. Heller & Bros., 

Thallinner. Filed Oct. 17, 18853. L. S. B. Sawyer, clerk. 

No. 995. SAN Francisco, Sept. 29th, 1879. 

Lazard Fréres, bankers, pay to Schweitzer, Sachs & Co., or order, 
five hundred & fifty-five 46-100 dollars. 

$555.46. C. F. MacDERMOT. 

| Two-cent U.S. internal revenue stump. ] 

Paid Sep. 29, 1879. Lazard Freres. 

(Endorsed:) For deposit. Schweitzer, Sachs & Co., Branderstein. 
Filed Oct. 17, 1888. L.5. B. Sawyer, clerk. 


No. 994. SAN FRANCISCO, Sept. 29th, 4879. 
Lazard Freres, bankers, pay to Murphy, Grant & Co., or order, 
four hundred & fifty-two 71-100 dollars. 
$452.71. C. F. MacDERMOT. 
[| Two-cent U.S. internal revenue stamp. ] 
Paid Sep. 30, 1879. Lazard Freres. 
1053 (Knadorsed:) For deposit with Donohoe, Kelly & Co. Mur- 
phy, Grant & Co., Whipple. D. Ik. & Co., No. 7. Filed Oct. 
17, 1883. L. 8S. B. Sawyer, clerk. 
No. 990. San Francisco, Sept. 29th, 1879. 
Lazard Freres, bankers, pay to 8S. Lipman, or order, seven jiun- 


dred & forty-two 86-100 dollars. 
$742.86. C.F. MacDERMOT. 


Ace’t Kk. & D. 

| Two-cent U. 5, internal revenue stamp. ] 

Paid Sept. 30, 1879. Lazard Fréres. 

(Endorsed :) S. Lipman, per Menyelmann. Filed Oct. 17, 1883. 
L. S. B. Sawyer, clerk. 


No. 996. San Francisco, Sept. 29th, 1879. 


Lazard Freres, bankers, pay to Weil Bros. & Co., or order, three 


hundred & ninety-two 37-100 dollars. 
$392.37. C.F. MacDERMOT. 


Aee’t of K. & D. 
{ Two-cent U.S. internal revenue stamp. ] 


Paid Sep. 30, 1879. Lazard Freres. 


¥ maw 


~f= 
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1054 (Endorsed :) For deposit with The Anglo-California Bank, 
Limited, Weill Bros. & Co. Pay only through clearing house. 


The Anglo-Cal’n B’k, L’d. Sep. 30, 1879. . Filed Oct. 14, 1883.) L. 

S. B. Sawyer, clerk. 

No. 997. SAN FRANCISCO, Sept. 29th, 1879. 
Lazard Fréres, bankers, pay to Cal. Silk M’f’e Co., or order, one 


hundred & thirty-six dollars. 
$156.00. : C.F. MacDERMOT. 


¥ & as 
Acct kK. & D. 
[| Two-cent U.S, internal revenue stamp ] 
Paid Sep. 50, 1879. Lazard Freres. 
(endorsed :) Calva Silk M’f’?e Co. R. R. Yates, agent, per D. D. 
Oliphant. London & San Francisco Bank, Limited. 10. Filed Oct. 
17, 1885. L.S. B. Sawyer, clerk. 
105500 No. 998. SAN FRANCISCO, Sept. 29th, 1879. 
Lazard Freres, bankers, pay to Schweitzer, Sachs & Co., or 
order, one hundred & four 50-100 dollars. 
$104.50. ©. Ff. MacDERMOT 
Acet kK. & D. 
[Two-cent U.S. internal revenue stamp. ] 
Paid Sep. 29, 1879. Lazard Freres. 
— (Iendorsed :) lor deposit. Schweitzer, Sachs & Co. Brandenstein. 
Miled Oct. 17, 1885. L. 8S. B. Sawyer, clerk. 
No. 999. SAN FRaNcrIsCcO, Sept. 29th, 1879. 
Lazard Freres, bankers, pay to Tovin, Davisson & Co., or order, 
three hundred & ninety-nine 23-100 dollars. : 
$399.23. C.F. MacDERMOT. 
Acet Kk. & D. 
F [Two-cent U.S. internal revenue stamp. ] 
Paid Sep. 29, 1879. Lazard Freres. 
(Endorsed :) Tobin, Davisson & Co., pr. J. P. The Nevada Bank, 
San Francisco. 16. Filed Oet. 17, 1885. L.S. b. Sawyer, clerk. 
1056 No. 1000. San Francisco, Sept. 29th, 1879. 
Lazard Fréres, bankers, pay to Hoffman & Co., or order, 
oad three hundred and twenty-one 2-100 dollars. 
$521.02. C. F. MacDERMOT. 


Ace’'t kK. & D. 

| Two-cent U.S. internal revenue stamp. | 

Paid Sep. 30, 1879. Lazard Freres. 

(endorsed :) Hoffman & Co., p. N. Sihgman. Hoffman & Co., 
17 & 19 Battery St., San Francisco. Sep. 29, 1879. London & San 
Francisco Bank, Limited. 10.) Filed Oct. 17,1885. LS. B. Sawyer, 
clerk. 
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No. 1001. SAN FRANCISCO, Sept. 29, 1879. 


Lazard Freres, bankers, pay to L. Dinkelspiel & Co., or order, one 
hundred & thirty-five 40-100 dollars. 
$135.40. C. FL MacDERMOT. 


Acct Kk. & D. 
[Two-cent U.S. internal revenue stamp. ] 
Paid Sept. 50, 1877. Lazard Freres. 
(Endorsed: L. Dinkelspiel & Co. A. Gans! & J.Cullen. 5. 
1057) “Filed Oct. 17, 1583.) L. B.S. Sawver, clerk. 


No. 1002. SAN FRANCISCO, Sept. 29th, 1879. 

Lazard Freres, bankers, pay to Bachman Bros., or order, three 
hundred and seventy-four 1® dollars. 

Ace’'t kK. & B 

SOTL1G. - C. F. MacDERMOT. 
[Two-cent U.S. internal revenue stamp. | 

Paid Sep. 30, 1879. Lazard Freres. 

(Iendorsed:) For deposit with A. Gansl & J. Cullen. Bachman 
Bros., Speyl. A. Gans! & J.Cullen. 5. Filed Oct. 17, 1883. L.S. B. 
Sawyer, clerk. 

No. 1003. SAN Francisco, Sept. 29th, 1883. 

Lazard Freres, bankers, pay to Sachs, Strassburger & Co., or order, 
two hundred & forty-seven !? dollars. 


Ace’t Ik. &. D. 
$247.12. C. F. MacDERMOT. 
{[Two-cent U.S. internal revenue stamp. ] 
Paid Sep. 50, 1579. Lazard Freres. 
L058 (Endorsed :) Sachs, Strassburger & Co. J. H. Pay only 
through clearing-house. Sep. 380, 1879. The Anglo-Cal’n 
Bk, Ld. Filed Oct. 17, 1883. L.S. B. Sawyer, clerk. 


No. 1009. ' SAN FRANCISCO, Sept. 30th, 1579. 
Lazard Ireres, bankers, pay to Nourse & Mitchell, or order, four 


hundred four 38-100 dollars. 
$404.38. C. M. MacDERMOT. 


[Two-cent U.S. internal revenue stamp. ] 
Paid Oct. 1, 1879. Lazard Freres. 
(endorsed :) Nourse & Mitchell. Wm. 8. Hopkins, bankers, S. F. 
Oct. 1, 1879. Filed Oct. 17, 1883. LL. 8. B. Sawyer, clerk. 
No. 10158. San Francisco, Oct. 1st, 1879. 
Lazard Freres, bankers, pay to Wm. Ede, or order, eight hundred 


& sixty-five doliars. 
$365.00. C.F. MacDERMOT. 


[| Two-cent U.S. internal revenue stamp. | 


ry ) 
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Paid Oct. 1, 1879. Lazard Fréres. 


1059 (Iendorsed:) Wilham Ede. Pacific Bank clearing-house. 
18. riled Oct. 17, 1883. L.S. B. Sawyer, clerk. 


No. 1015. San FRANcIScO, Oct. 2nd, 1879. 

Lazard Freres, bankers, pay to Nourse & Mitchell, or order, one 
hundred seventy-four 94-100 dollars. 

$174.94. C.F. MacDERMOT. 
[Two-cent U.S. internal revenue stamp. | 

Paid Oct. 2, 1879. Lazard Freres. 

(Iendorsed:) Nourse & Mitchell. Wm.S. Hopkins, bankers, 8S. F. 
Oct. 2,1879. Filed Oct. 17, 1885. L. 8. B. Sawver, clerk. 


No. 1040. San Francisco, Oct. 11th, 1879. 

Lazard Freres, bankers, pay to Nourse & Mitchell, or order, sixty- 
nine $5-100° dollars. | 

Acct. IKK. & D. 

SO9.S5.. C.F. MacDERMOT. 
(Two-cent U.S. internal revenue stamp. ] 

Paid Oct. 18, 1879. Lazard Freéres. 

1060 (Indorsed:) Nourse & Mitchell. Wm.8. Hopkings, banker, 
S. FL Oct.15, 1879. Filed Oct. 17, 1885. L. S. B. Sawver, 

clerk. 

No. 1054. SAN FRanNcIscO, Oct. 15, 1879. 

Lazard Treres, bankers, pay to Ek. TT. Jones & Co., or order, two 
hundred seventy-six 64-100 dollars. 

$276.64. C.F. MacDERMOT. 
{‘T'wo-cent U.S. internal revenue stamp. | 

Paid Oct. 15, 1879. Lazard Freres. 

(endorsed :) EE. H. Jones & Co. The First Natl Gold Bank of 
San Francisco. 8. Filed Oct. 17, 1879. LS. B. Sawyer, clerk. 
No. 1055. San Francisco, Oct. 13th, 1879. 

Lazard I réres, bankers, pay to Neustadter Bros., or order, three 
hundred sixty-two 15-100 dollars. 

$562.15. C.F. MacDERMOT. 
[‘T'wo-cent U.S. internal revenue stamp. | 

Paid Oct. 14, 1879. Lazard Freres. 

106] (Endorsed:) Neustadter Bros. Filed Oet. 17, 18838. L.S. 
B. Sawyer, clerk. 
No. 1056. - San FRANCISCO, Oct. 13th, 1879. 

Lazard Fréres, bankers, pay to Murphy, Grant & Co., or order, 


five hundred thirty-five .05 dollars. 
$535.05. C.F. MacDERMOT. 


[Two-eent U.S. internal revenue stamp. | 


- 
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Paid Oct. 17, 1879. Lazard Freres. 

(Icndorsed:) For deposit with Donohoe, Kelly & Co. Murphy, 
Grant & Co., p. Ford. D. K. & Co., No. 7. Filed Oct. 17, 1883. — L. 
| S. B. Sawyer, clerk. 

1062 No. 1057. SAN Francisco, Oct. 13th, 1879. 

Lazard Freres, bankers, pay to L. Dinkelspell & Co., or 
order, fifty-two * dollars. 

$52.25. 

[Two-cent U.S. internal revenue stamp. ] 
Paid Oct. 15,1879. Lazard Fréres. 
(Endorsed:) L. Dinkelspell, A. Gans] & J. Cullen. 5. Filed Oct. 

17, 1885. LL. 8S. B. Sawyer, clerk. | 


C.F. MacDERMOT. 


No. 1055.” San Francisco, Oct. 13th, 187-. 
Lazard Freres, bankers, pay to Schweitzer, Sachs & Co., or order, 


three hundred forty-two 91-100 dollars. 
$542.91. C.F. MacDERMOT 


[Two-cent U.S. internal revenue stamp. | 
Paid Oct. 14, 1879. Lazard Fréres. 
(IEndorsed:) For deposit. Schweitzer, Sachs & Co., Brandenstein 
Filed Oct. 17,1883. LS. B. Sawyer, clerk. 
1063 No. 1059. SAN Francisco, Oct. 13th, 1879. 
Lazard Freres, bankers, pay to Weil Bros. & Co., or order, five 


hundred dollars. 
8500.00. C.F. MacDERMOT. 


[Two-cent U.S. internal revenue stamp ] 

Paid Oct. 15, 1879. Lazard Freres. 

Pay only through clearing-house Oct. 15, 1879. The Anglo- 
Caln B’k, Ld. For deposit with The Anglo-California Bank, Lim- 
ited. Weil Bros. & Co. J. M. Filed Oct. 17, 1883. LL. S. B. Saw- 
yer, clerk. 

No. 1060. SAN FRANcISCO, Oct. 13th, 1879. 

Lazard Fréres, bankers, pay to Tobin, Davidson & Co., or order, 
seventy-four 74%, dollars. 

$74.15. 

[Two-cent U.S. internal revenue stamp. ] 

Paid Oct. 15, 1879. Lazard Fréres. 
1064 (Endorsed :) Tobin, Davidson & Co., per J. P. The Ne- 

vada Bankof San Franciseo. 16. Filed Oet. 17, 1883.) L. 
S. B. Sawyer, clerk. 


C.F. MacDERMOT. 


No. 1061. San Francisco, Oct. 13th, 1879. 
Lazard Fréres, bankers, pay to Hoffman «& Co., or order, one hun- 


dred nine dollars. 
$109.08 C.F. MacDERMOT. 


[ Two-cent U.S. internal revenue stamp. ] 
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Paid Oct. 15,1879. Lazard Freéres. 

(endorsed :) London & San Francisco Bank, Limited. 10. Hoff- 
man & Co.,p.A.N. Hoffman & Co., 17 & 19 Battery, San Francisco. 
Oct. 14, 1879. Filed Oct. 17, 1885. L. 8. B. Sawyer, clerk. 


1065 No. 1062. SAN Francisco, Oct. 13th, 1879. 
Lazard Freres, bankers, pay to Sachs, Strassburger & Co., or order, 


two hundred thirty-seven 20-100 dollars. 
$237.20. C.F. MacDERMOT. 


[Two-cent U.S. internal revenue stamp. | 

Paid Oet. 15, 4879. Lazard Freres. 

(endorsed :) Sachs, Strassburger & Co., A. H. Pay only through 
clearing-house. Oct. 15, 1879. The Anglo-Cal’n B’k, Lid. Filed 
Oct. 17, 1585. L. 8S. B. Sawyer, clerk. . 


No. 1065. SAN Francisco, Oct. 13th, 1879. 


Lazard Treres, bankers, pay to Morison, Hutchinson & Co., or 


order, one hundred sixteen dollars. 
$116.00. C.F. MacDERMOT. 


[| Two-cent U.S, internal revenue stamp. | 
Paid Oct. 15, 1879. Lazard Freéres. 


(endorsed :) Morison, Hutchinson & Co. D., K. & Co., No. 7. 
Miled Oct. 17, 1885. LS. B. Sawyer, clerk. 


1066 No. 1064. San Francisco, Oct. 13th, 1879. 


Lazard Ifreres, bankers, pay to Bachman Bros., or order, two hun- 
dred thirty-one dollars. 

$251.12. C.F. MacDERMOT. 
(Two-cent U.S. internal revenue stamp. ] 


Paid Oct. 14,1879. Lazard Freres. 


(endorsed :) For deposit with A. Gans] & J. Cullen. Bachman 
sros., Speyer. A. Gans] & J. Cullen. 5. Filed Oct. 17, 1883. LS. 
>. Sawyer, clerk. 

No. L065. SAN FRANCISCO, Oct. 13th, 1879. 
Lazard Fréres, bankers, pay to M. Heller & Bros., or order, three 
hundred fifty-cight dollars. 

$358.73. C.F. MacDERMOT. 
[T'wo-cent U.S. internal revenue stamp. | 


Paid Oct. 15, 1879. Lazard Freres. 


1067 (Endorsed :) London & San Francisco Bank, limited. 10. 
For deposit. Account of M. Heller & Bros, Thalhinner. — Filed 
Oct. 17, 1883. L. 8. B. Sawyer, clerk. 
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No. L066. San Francesco, Oct. 16th, 1879. 


Lazard Freres, bankers, pay to (greenebaum & Co., or order, three 
hundred and eighty-two 75-100 dollars. 

Acct K. & D. 

$3582.78. C.F. MacDERMOT. 
[Two-cent U.S. internal revenue stamp. | 

Paid Oct. 17, 1879. Lazard Fréres. 

(Endorsed:) Pay only through clearing-house. Oct. 16, 1879: 
The Anglo-Caln B’k, L’d. For deposit with the Anglo-California 
Bank, Lid. Greenebaum & Co. Greenebaum & Co. Filed Oct. 17, 
1885. LS. B. Sawver, clerk. p 


1068S No. 1079. San Francisco, Oct. 23d, 1879. 
Lazard Freres, bankers, pay to Anglo-Cal. Bank, or order, 
one hundred and twenty-seven 25-100 dollars. 

$127.25. C.F MacDERMOT. 
[Two-cent U.S. internal revenue stamp, | 

Paid Oct. 21,1879. Lazard Freres. 

(endorsed :) H. Seligman, tell. Pay only through clearing-house. 
Oct. 24,1879. The Aneglo-Cal’n B’k, L’d. Filed Oct. 17, 1883. — L. 
S. B. Sawver, clerk. 

No. 1080. SAN FRANCISCO, Oct. 23d, 1879. 

Lazard Fréres, bankers, pay to yourselves, or order, two hundred 
W& fifty dollars. 

$250.00. Cob. MacDERMOT. 
[Two-cent U.S. internal revenue stamp. | 

Paid Oct. 25, 1879. Lazard Fréres. 

L069 (Endorsed :) Lazard Freres, per Eu. Chevassus. Filed Oct. 
17, 1885. L.S. B. Sawyer, clerk. 


No. 1082. | SAN FRANCISCO, Oct, 24th, 1879. 

Lazard Freres, bankers, pay to Wm. Scholle, or order, five hundred 
& thirty-one 25-100 dollars. 

$591.25. C.F. MacDERMOT. 
[Two-cent U.S. internal revenue stamp. ] 

Paid Oct. 25, 1879. Lazard Freres. ; 

(indorsed :) Wim. Scholle, Scholle Bros., by A. W. Scholle. The 
Bank of California. 1. Filed Oct.17, 1879. 1.58. B. Sawver, clerk. 


No. 1086. San FRANCISCO, Oct. 28th, 1879. 
Lazard Freres, bankers, pay to H. Lash, or order, eighty 40-100 


dollars. : 
SSO.40. C.F. MacDERMOT. 


| Two-cent CU. S. internal revenue stamp. | 


Paid Nov. 4. 1879. Lazard Freres 
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LO7O (Indorsed:) H. Lash, L. Filed Oct. 17, 1883. L. S. B. 
Sawyer, clerk. 


No. 1087. San Francisco, O. 28th, 1879. 

Lazard Freres, bankers, pay to Schweitzer, Sachs & Co., or order, 
two hundred and one 79-100 dollars. 

$201.79. C.F. MacDERMOT. 
[Two-cent U.S. internal revenue stamp. ] 

Paid Oct. 29, 1879. Lazard Freres. 

(endorsed :) For deposit. Sehweitzer, Sachs & Co., Brandestein. 
hiled Oct. 17, 1888. LS. B. Sawver, clerk. 


No. LOSS. SAN FRANCISCO, Oct. 28th, 1879. 

Lazard Freres, bankers, pav to Hoffman & Co., or order, twenty 
92-100 dollars. 

$20.92. C. F. MacDERMOT. 

[Two-cent U.S. internal revenue stamp. | 

Paid Oct. 50, 1879. Lazard Freres. 

L071 (endorsed :) Hoffman & Co., per An. Hoffman & Co., 17 
& 19 Batterv st., San Francisco, Oct. 29, 1879. London & 

San Francisco Bank, limited. 10.) Filed Oct.17, 1885. LS. Sawyer, 

clerk. 

No. LOS®. SAN FRANCISCO, Oct. 28th, 1S7%. 

Lazard Freres, bankers, pay to Bachman Bros. four hundred and 
two 15-100 dollars. 

$402.15. C. F. MacDERMOT. 
[Two-cent U.S. internal revenue stamp. | ' 

Paid Oct. 50, 1879. Lazard Freres. 

(Endorsed :) For deposit with A. Gansl & J. Cullen. Bachman 
Bros., Speyer. A. Gans] & J. Cullen. 5. Filed Oct. 17, 1885. 0 L. 
S. B. Sawyer, clerk. 

1072) No. 1090. San Francisco, Oct. 28th, 1879. 
Lazard Freres, bankers, pay to Tobin, Davison & Co., or 
order, one hundred and forty-nine 18-100 dollars. 

S149.18. C.F. MacDERMOT. 
[Two-cent U.S. internal revenue stamp. | 

Paid Oct. 380. 1879. Lazard Freres. 

(endorsed :) Tobin, Davison & Co., per J. P.. The Nevada Bank . 
of San Francisco. 16. Filed Oct. 17, 1883. LS. B. Sawyer, clerk. 


No. 1091. SAN FRANCISCO, Oct. 28th, 1879. 
Lazard Fréres, bankers, pay to Murphy, Grant & Co., or order, 


two hundred & twenty-three 52-100 dollars. 
b223.52. C.F.) MacDERMOT. 


[Two-cent U.S. internal revenue stamp. | 
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Paid Oct. 30, 1879. Lazard Freres. 
(Iendorsed:) For deposit with Donohoe, Kelly & Co. Mur 
1075 phy, Grant & Co., per Ford. D. KK. & Co. No. 7. Filed 
Oct. 17, 1883. L.8. B. Sawyer, clerk. 
No. 1092. San FRANcIscO, Oct. 28th, 1879. 
Lazard Freres, bankers, pay to Stem, Simon & Co., or order, two 
hundred and forty-one 78-100 dollars. 
$241.78. C.F. MacDERMOT. 
[Two-cent U.S. internal revenue stamp. ] 
Paid Oct. 28, 1879. Lazard Fréres. 
(Endorsed :) For deposit only. Stein, Simon & Co., per S. Hern- 
stein. Filed Oct. 17, 1885. L. S. B. Sawyer, clerk. 
No. 1093. San Francisco, Oct. 28th, 1879. 
Lazard Freres, bankers, pay to Weil Bros. & Co. or order, eight 
hundred and one 75-100 dollars. 
SSO1.75. 


' [ Two-cent U.S. internal revenue stamp. ] 


C.F. MacDERMOT. 


Paid Oct. 30, 1879. Lazard Fréres. 
LO74 (endorsed :) For deposit with the Anglo-California Bank, 
Limited. Weill Bros. & Co. J. MM. Pay only through clear- 
ing house. The Anglo-Caln B’k, L’d. Oct. 30, 1879. Filed Oct. 
17, 1883. L.S. B. Sawyer, clerk. 
No. 1094. SAN FRANCISCO, Oct. 28th, 1879. 
Lazard Freres, bankers, pay to Rosenbaum & Co., or order, three 
hundred and seventy-six 44-100 dollars. 
$376.44. 

[Two-cent U.S. internal revenue stamp. ] 
Paid Oct. 29,1879. Lazard Freres. 
(Icndorsed :) For deposit with Lazard Freres, Rosenbaum & Co. 

Augustus. Filed Oct. 17, 1885. L. 8S. B. Sawver, clerk. 


C.F. MacDERMOT. 


1075 = =No. 1095. SAN FRANCISCO, Oct. 28th, 1S79. 
Lazard Freres, bankers, pay to Neustadter Bros., or order, 
fifty-six 3-100 dollars. 
$56.03. C.F. MacDERMOT. 
[Two-cent U.S. internal revenue stamp. ] | 
Paid Oct. 29, 1879. Lazard Freres. 
(Endorsed :) Neustadter Bros. Filed Oct.17,1883. L.S. B. Sawyer, 
clerk. 
No. LOOG. SAN FRANCISCO, Oct. 28th, 1879. 
Lazard Freres, bankers, pay to J. D. Barr & Co., or order, one hun- 
dred & eighty 80-100 dollars. 
$108.80. . ¥. 


[(Two-cent U.S. internal revenue stamp. ] 


MacDERMOT. 
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Paid Oct. 29, 1879. Lazard Freres. 
(Endorsed :) John D. Barr & Co. Sather & Co. 12. Filed Oct. 
17, 18835. L.S. B. Sawyer, clerk. 
L076 No. 1097. SAN FRANCISCO, Oct. 28th, 1879. 
Lazard Freres, bankers, pay to S. Lipman, or order, three 
hundred & forty 50-100 dollars. 

$340.30. C. FL MacDERMOT. 

[Two-cent U. 5S. internal revenue stamp. ] 

Paid Oct. 29, 1879. Lazard Freres. 

(endorsed :) S. Lipman, per M. Waterman. Filed Oct. 17, 1885. 
LS. B. Sawyer, clerk. 

No. 1104. SAN FraNc ISCO, Vou. Ist, 1S79. 

Lazard Freres, bankers, pay to Wim. Ede, or order, cight huadred 
& sixty-five dollars. 

8865.00. GC. P. MacDERMOT. 

[Two-cent U.S. internal revenue stamp. | 

Paid Nov. 3, 1879. Lazard Freres. 

(indorsed :) William Ede. Pacific Bank Clearine-house. 18.) Filed 
Oct. 17, 1885. LS. B. Sawver, clerk. 

LOTT) =—No. 1116. SAN FRANCISCO, Wor. 10th, S79. 
Lazard Freres, bankers, pay to Greenebaum & Co., or order, 
sixteen hundred & sixty-five dollars. 

$1,665.00. © CF. MacDERMOT. 

[Two cent U.S. internal revenue stamp. | 

Paid Nov. 11, 1879. Lazard Freres. 

(Iendorsed:) Pay only through clearing-house to the Anglo-Cal’n 
Bk, L’d. Nov. 11, 1879. For deposit with The Anglo-Califor- 
nia Bank, Lid. Greencbaum & Co. Greenebaum & Co., Kohn. Filed 
Oct. 17, 1883. L. 8. B. Sawyer, clerk. 

No. 1118. SAN FRANCISCO, Nov. 12th, 1879. 

Lazard Freres, bankers, pay to [lenry Mahan, or order, seven hun- 
dred and seventy-five dollars. 

$779.00 | C. FL MacDERMOT. 

[Two-cent U.S. internal revenue stamp. ] 

Paid Noy. 12, 1879. Lazard Freres. 

LOTS (indorsed :) Henry Mahan. Filed Oct. 17, 1885. LS. B. 
Sawyer, clerk. 
No. 1126. SAN FrANcIscO, Nov. 13th, 1879. 

Lazard Fréres, bankers, pay to Kennedy & Durr, or order, thirty- 
four hundred & seventy-eight 25-100 dollars. | 

$5,478.20. ©. FF. MacDERMOT. 


[Two-cent U.S. internal revenue stamp. | 
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Paid Nov. 15,1879. Lazard Freres. 
(Endorsed :) Kennedy & Durr. Filed Oct. 17, 1883. L. S. B. 
Sawyer, clerk. 
No. 1128. SAN FrRaNcISCO, Nov. 15th, 1879. 
Lazard Freres, bankers, pay to Kennedy & Durr, or order, two 


thousand dollars. 
$2,000. C.F. MacDERMOT. 


| Two-cent U. S. internal revenue stamp. | 
Paid Nov. 15, 1879. Lazard Freres. 
(On the side:}] Chas. I’. MacDermot. 
(Iendorsed :) Kennedy & Durr. Filed Oct. 17, 1883. LS. B. Saw- 
ver, clerk. 
LO79 No. 1138. SAN lf RANCISCO, Nov. 25th, 1S79. 
Lazard Freres, bankers, pay to yourselves, or order, two 


hundred & fifty dollars. 
$250.00. C.F. MacDERMOT. 


[Two-cent U. 5. internal revenue stamp. 
Paid Noy. 20,1879. Lazard Freres. 
[On the side:] Chas. F. MceDermot. 
(endorsed :) Lazard Freres, per. Hu. Chevassus. — Filed Oct. 17, 
ISs3. LL. S. B. Sawyer, clerk. 
No. 1142. SAN FRANCISCO, Nov. 26th, 1879. 
Lazard Freres, bankers, pay to Anglo-Cal’a Bank, or order, one 


thousand & twenty-eight 4; dollars. 
$1,028.24. Cok. MacDERMOT. 


[Two-cent U.S. internal revenue stamp. 
Paid Nov. 28, 1879. Lazard [reéres. 
[On the side : | Chas. Fk. MeDermot. 
(Endorsed :) Belden, tell. Pay only through clearing-house 
1080 to the Anglo-Cal’n B’k, L’d. Nov. 28, 1S79. Filed Oct. 17, 
1883. L.S. B. Sawyer, clerk. 
No. 1147. San FRaNcisScO, Nov. 18th, 1879. 
Lazard Fréres, bankers, pay to Kennedy & Durr, or order, twenty- 


ele@ht hundred dollars. 
$2. 800.00. C.F. MacDERMOT. 


[Two-cent U.S. internal revenue stamp. 
Paid Noy. 25, 1879. Lazard Freres. 
[On the side:] Chas F. MaecDermott. 
(endorsed :) Kennedy & Durr. Filed Oct. 17, 1885. L. S.. B. 
Sawyer, clerk. 
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No. 1150. San Francisco, Nov. 28th, 1879. 

Lazard Fréres, bankers, pay to Donohue, Kelly & Co., or order, 
six hundred and eight dollars. : 

S608.00. C.F. MacDERMOT. 
[Two-cent U.S. internal revenue stamp. 

Paid Nov. 28,1879. Lazard Freres. 

(endorsed :) Donohue, Kelly & Co., Filed Oct. 17, 1885. LS. 
5. Sawyer, clerk. 
1081) No. 11553 SAN Francisco, Dee. 1st, 1879. 

Lazard Fréres, bankers, pay to Wilham Ide, or order, 

el@ht hundred sixty-five dollars. 

$865.00. C.F. MacDERMOT. 

Ace’'t K. & D. 

Paid Dee. 2, 1879. Lazard Freres. 

(Endorsed :) Wilham Ede. Pacific Bank Clearing-House. 158. 
Filed Oct. 17, 1883. L. 8S. B. Sawyer, clerk. 


No. 1156. San Francisco, Dee. 2nd, 1879. 

Lazard Fréres, bankers, pay to yourselves, or order, eight hundred 
& fiftv-eight ;4$) dollars. 

SSO SHS dollars. C.F. MacDERMOT. 

Kk. & D. 

[Two-cent U.S. internal revenue stamp. ] 

Paid Dee. 2, 1879. Lazard Freéres. 

[On the side:| Chas. I°. MacDermot. 

(Endorsed :) Lazard Freres, per Eu. Chevassus. Filed Oct. 17, 
1883. L.S. B. Sawyer, clerk. 

1082. No. 1167. 3 San Francisco, Dee. 10th, 1879. 
Lazard Freres, bankers, pay to Greenebaum & Co., or order, 
five hundred & sixty-six dollars. | 
$566.00. C. F. MacDERMOT. 
[Two-cent U.S. internal revenue stamp. | 

Paid Dee. 12, 1879. Lazard Freres. 

[On the side:] Chas. I. MacDermot. 

(Endorsed:) For deposit with The Anglo California Bank, L’d. 
Greenebaum & Co. Greenebaum & Co. Pay only through clearing- 
house to The Anglo Cala B’k, Lid. Dee. 12, 1879. Pay only 
through clearing-house to The Anglo Cala B’k. Dee. 12, 1879. 
Ld. Filed Oct. 17, 1885. LS. B. Sawyer, , clerk. 


1083 No. 1171. San Francisco, Dec. 13, 1879 
Lazard Freres, bankers, pay to yourselves, or order, two 


thousand and five dollars. 
$2,005.00. C.F. MacDERMOT. 


[T'wo-cent U.S. internal revenue stamp. | 
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Paid Dee. 18, 1879. Lazard Fréres. 

[On the side:] Chas. F. MacDermot. 

(Endorsed :) Lazard Freres, per Eu. Chevassus. Filed Oct. 17, 

S85. LS. B. Sawyer, clerk. 

No. 1172. SAN Francisco, Dee. 15th, 1879. 
Lazard Freres, bankers, pay to Kennedy & Durr,or order, twenty- 

three hundred dollars. 
SS? 500.00. 
[Two-cent U.S, internal revenue stamp. ] 
Paid Dee. 15, 1879. Lazard Freres. 
Paid Dee. 15, 1879. Lazard Frér[es]. 
[On the side:}] Chas. F. MacDermot. 


C.F. MacDERMOT. 


(Endorsed :) Kennedy & Durr. Filed Oct. 17, 1885. L. 8S. B. 


Sawyer, clerk. 
LOS4 No. 1174. SAN Francesco, Dec. 15th, 1879. 
Lazard Freres, bankers, pay to yourselves, or order, two 
hundred and thirty-four 9-100 dollars. 
$254.09 
Kk. &. D. 
[Two-cent U.S. internal revenue stamp. } 
Paid Dee. 15,1879. Lazard Freres. 
[On the side:] Chas. F. MacDermot. 
(Endorsed :) Lazard Freres, per Eu. Chevassus. Filed Oct. 17, 
1883. L.S. B. Sawver, clerk. 


C.F. MacDERMOT. 


No. 1182. SAN Francisco, Dec. 18th, 1879. 
Lazard Freres, bankers, pay to First Nat'l Gold Bank, or order, 
six hundred and thirteed 44-100 dollars. 
$613.44. C.F. MacDERMOT. 
Kk. & D. 
(Two-cent U.S. internal revenue stamp. | 
Paid Dee. 19, 1879. Lazard Fréres. 
(On the side:] Chas. F. MacDermot. 
(Endorsed:) W. F. Beck. The First Nat'l Gold Bank of San 
Francisco. 8. Filed Oct. 17, 1883. LL. S. B. Sawyer, clerk. 


1085 No. 1184. San Francisco, Dec. 18th, 1879. 
Lazard Freres, bankers, pay to Nourse & Mitchell, or order 
seventy-eight 5-100 dollars. 
$78.05. 
[T'wo-cent U.S. internal revenue stamp. ] 


Paid Dec. 19, 1879. Lazard Freres. 


C.F. MacDERMOT. 
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[On the side:] Chas. F. MacDermot. 
-(Endorsed:) Nourse & Mitchell. Wm. 5. Hopkins, banker, 8S. F. 
Dec. 18, 1879. The Nevada Bank of San Francisco. 16. Filed Oct. 
17, 1 873. L.S. B. Sawyer, clerk. | 


No. 1188. SAN Francisco, Dec. 22nd, 1879. 
Lazard Fréres, bankers, pay to Kennedy & Durr, or order, two 
hundred & eight 50-100 dollars. 
$208.30. C.F. MacDERMOT. 


[Two-cent U.S. internal revenue stamp. | 
Paid Dee. 22, 1879. Lazard Fréres. 
[On the side:] Chas. F. MacDermot. 
1086 (endorsed :) Kennedy & Durr. Filed Oct. 17, 1883. L.S. 
Bb. Sawyer, clerk 
No. 1191. San Francisco, Dec. 23d, 1879. 
Lazard Freres, bankers, pay to Lazard Fréres, or order, two hun- 
dred & fifty dollars. : 
$250.00. 3 C. F. MacDERMOT. 
K. & D. 
{Two-cent U.S. internal revenue stamp. ] 
Paid Dee. 24, 1879. Lazard Freres. 
[On the side :] Chas. F. MacDermot. 
(Endorsed :) Lazard Fréres. Eu. Chevassus. Filed Oct. 17, 1883. 
L. S. B. Sawyer, clerk. 
No. 1192. SAN Francisco, Dec. 24th, 1879. 
Lazard Freres, bankers, pay to yourselves, or wallets seventy-eight 


hundred & ninety-two 23-100 dollars. 
$7 892.23. . FF. MacDERMOT. 


[T'wo-cent U.S. internal revenue stamp. ] 
Paid Dee. 24, 1879. Lazard Freres. 
[On the side:] Chas. F. MacDermot. 
1087 (Endorsed :) Lazard Fréres, per Eu. Chevassus. Filed Oct. 
17, 1883. L.S. B. Sawyer, clerk. 
No. 1194. San Francisco, Dec. 26th, 1879. 
Lazard Fréres, bankers, pay to yourselves or order twelve hundred 


and twenty-four 88-100 dollars. 
$1,224.88. . F. MacDERMOT. 


[Two-cent U.S. internal revenue stamp. | 
[On side:] Chas. F. MacDermot. 
(Endorsed :) Lazard Fréres, per Eu. Chevassus. Filed Oct. 17, 
1883. L.S. B. Sawyer, clerk. 
Paid Dec. 26, 1879. Lazard Freres. 
53—887 


418 GEORGE A. MORRISON ET ALS. VS. JOHN DURR ET ALS. 


No. 1200. San Francisco, Dec. 29th, 1879 
Lazard Freres, bankers, pay to Kennedy & Durr or order twenty- 
four hundred dollars. 


$2,400. C. F. MacDERMOT. 
(Two cents U.S. internal revenue stamp. ] 
[On side:] Chas. F. MacDermot. 
1088 (Endorsed:) Kennedy & Durr. Filed Oct. 17, 1883. L. S. 
Bb. Sawyer, clerk. 
Paid Dec. 29,1879. Lazard Freres. 


No. 1208. San Francisco, Dec. 31, 1879. 
Lazard Fréres, bankers, pay to yourselves, Kk. &. D., or order, one 
hundred and fifty-two 24-100 dollars. 
$152.24 C.F. MacDERMOT. 
[Two cents U.S. internal revenue stamp. | 
[On side:] Chas. F. MacDermot. 
(Endorsed :) Lazard Freres, per Eu. Chevassus. Filed Oct. 17, 
1883. L.S. B. Sawyer, clerk. 
Paid Dec. 31, 1879. Lazard Freres. 


No. 1215. SAN Francisco, Jan. 2d, 1880. 

Lazard Freres, bankers, pay to Wm. Ede or order eight hundred 
and sixty-five dollars. 

$865. C. FE. MacDERMOT. 

[Two-cent U. S. internal revenue stamp. ] 

K. & D. 

[On side:] Chas. F. MacDermot. 

(Endorsed :) William Ede. Pacific Bank, 18 Cleari ing- 

1089 house. Filed Oct. 17,1883. L. 8S. B. Sawyer, clerk. 

Paid Jan. 3, 1880. Lazard Fréres. 


No. 1225. SAN FRanctsco, Jan’y 6th, 1880. 
Lazard Freres, bankers, pay to Kennedy & Durr, or order, five 
hundred and five 30-100 dollars. 
$505.30. C. F. MacDERMOT. 
[Two-cent U.S. internal revenue stamp. ] 


[On side:] Chas. F. MacDermot. 


{Endorsed across face :] Good when properly endorsed. Jan. 6, 
1880. Eu. Chevassus, teller. 
Paid Jan. 8, 1880. Lazard Fréres. 


(Endorsed:) Kennedy & Durr. D. K. & Co., No. 7. Filed Oct. 
17,1885. L.S. B. Sawyer, clerk. 
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SAN FRANcIsco, Jan. 8, 1880. 


Lazard Fréres, bankers, pay to memorandum dollars, 
and charge to account of C. F. MacDermot. 
$665. 50. | C. ALLUHUL. 


[On side:] Memorandum check. 
Paid Jan. 8, 1880. Lazard Freres. 


(Endorsed:) Filed Oct. 17, 1885. L. 5S. B. Sawyer, clerk. 


1090 No. 1228. SAN Francisco, Jan. 9th, 1880. 
Lazard Freres, bankers, pay to yourselves ace’t kK. & D., 
order, six hundred and sixty-five 50-100 a ars. 


$665.50. C.F. MacDeERMOT. 
[Two-cent U.S. internal revenue stamp. ] 

{On side:] Chas. I. MacDermot. 

(Endorsed :) ——— Freres, per Eu. Chevassus. Filed Oct. 17, 
1885. L.S. B. Sawyer, clerk. 


No. 1280. SAN Francisco, Jan. 13th, 1880. 
Lazard Freres, bankers, pay to Kennedy & Durr, or order, three 


hundred and fifty dollars. 
$390.00. C. F. MacDERMOT. 


[Two-cent U.S. internal revenue stamp. ] 

Paid Jan. 13, 18838. Lazard Fréres. 

[On side:] Chas. F. MacDermot. 

(Endorsed:) Kenny & Durr. Filed Oct. 17, 1883. LL. S. B. Saw- 
yer, clerk. 


1091 No. 1235. SAN Francisco, Jan. 15th, 1880. 
Lazard Freres, bankers, pay to yourselves, ac. K. & D. o 

order, thirty-two hundred and ninety-five *7 dollars. 

$3,295.37. EF. MacDERMOT. 
[Two-cent U.S. internal revenue stamp. ] 

Paid June 16, 1880, Lazard Freres. 

Saga across the face:] Thirty-two hundred ninety-five 45 
doll’s. ©. Alluhull, per 8. C. 

[On side:] Charles F. MacDermot. 

(Endorsed :) Lazard Freres, per Eu. _— assus. Filed Oct. 17, 
1883. L.S..B. Sawyer, clerk. 
No. 1246. San Francisco, Jan. 20, 1880. 

Lazard Fréres, bankers, pay to yourselves, K. & D., or order, 
ag tage — & ninety- four °° dollars. | 

$3,294 C. F. MacDERMOT. 

ha of S. internal revenue stamp. ] 

Paid Jan. 21, 1880, Lazard Freres. 

[On side:] Chas. F. MacDermot. 
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[Endorsed :] Lazard Freres, per Eu Chevassus. Filed Oct. 17, 
1883. L.S. B. Sawyer, clerk. 


1092 No. 1251. SAN FRANctIscO, Jan. 23d, 1880. 

Lazard Freres, bankers, pay to yourselves, K. & D., or order, two 
thousand & six dollars. 

$2,006.00. C.F. MacDERMOT. 
[Two-cent U.S. internal revenue stamp. ] 

Paid Jan. 22, 1880, Lazard Freres. 

[On side:] Chas. F. MacDermot. 

(Endrsed :) Lazard Freres, per Eu. Chevassus. Filed Oct. 17, 
1883. L.S. B. Sawyer, clerk. : 


No. 1252. San FrANcIscO, Jan. 23d, 1880. 

Lazard Freres, bankers, pay to yourselves, K. & D., or order, two 
hundred & fifty dollars. : 

$250.00. C.F. MacDERMOT. 
{Two-cent U.S. internal revenue stamp ] 

Paid Jan. 23, 1880, Lazard Freres. 

[On side:}] Chas. F. MacDermot. 

(Endorsed :) Lazard Freres, per Eu. Chevassus. Filed Oct. 17, 
1885. L. 8. B. Sawyer, clerk. 


1093 No. 1254. SAN Francisco, Jan. 26th, 1880. 
Lazard Freres, bankers, pay to yourselves, or order, thirty- 
nine hundred & thirty-five *’ dollars. 
$3,935.89. C.F. MacDERMOT. 
K. & D. 
{Two-cent U.S. internal revenue stamp. } 
Paid Jan. 26, 1880. Lazard Fréres. 
[On side:] Chas. F. MacDermot. 
(Endorsed :) Lazard Freres, per Eu. Chevassus. Filed Oct. 17, 
| 1883. L.S. B. Sawyer, clerk. 
No. 1261. SAN FrRANctIsco, Jan. 30th, 1880. 
Lazard Fréres, bankers, pay to yourselves, or order, thirty -two 
hundred & ninety- -six *7 dollars. ° 
$3,296.37. C. F. MacDERMOT. 
Kk. & D. 


[Two-cent U.S. internal revenue stamp. | 
Paid Jan. 30, 1880. Lazard Fréres. 
[On side:] Chas. F. MacDermot. 


(Endorsed :) Lazard Freres, per Eu. Chevassus. Filed Oct. 17, 
1883. L.S. B. Sawyer, clerk. 


JO 
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1094 No. 1265. © San Francisco, Feb. 2nd, 1880. 
Lazard Fréres, bankers, pay to Wm. Ede, or order, eight 
hundred & sixty-five dollars. | 
$865.00. : C. F. MacDERMOT. 
Kk. & D. 
[Two-cent U.S. internal revenue stamp. ] 
Paid Feb. 2, 1880. Lazard Fréres. 
[On side:] Chas. F. MacDermot. 
(endorsed :) William Ede. Pacific Bank. 18. Clearing-house. 
Miled Oct. 17, 1883. L. 8. B. Sawyer, clerk. 
No. 1275. San Francisco, Feb. 5th, 1880. 
Lazard Freres, bankers, pay to yourselves, or order, thirty-two 
hundred & ninety-nine * dollars. 
$3,299.37. C.F. MacDERMOY. 
Kk. & D. | 
[Two-cent U.S. internal revenue stamp. | 
Paid Feb. 5, 1880. Lazard Freéres. 
[On side:] Chas. F. MacDermot. 
(Endorsed :) Lazard Freres, per Eu. Chevassus. Filed Oct. 17, 
1883. L.S. B. Sawyer, clerk. 
1095 No. 1279. SAN Francisco, Keb. 9th, 1880. 
Lazard Fréres, bankers, pay to yourselves, or order, thirty-two hun- 
dred & ninety-eight °° dollars. 
$3.298.38 C.F. MacDERMOT. 
{Two-cent U.S. internal revenue stamp. ] 
Paid Feb. 9, 1881. Lazard Freres. 
[On side:] Chas. F. MacDermot. 
(Endorsed :) Lazard Freres, per Eu. Chevassus. Filed Oct. 17, 
18835. L.S. B. Sawyer, clerk. 
No. 1286. San Francisco, Feb. 13th, 1880. 
Lazard Freres, bankers, pay to Kennedy & Durr, or order, eight 


hundred dollars. 
$SO0.00. C. F. MacDERMOT. 


[Two-cent U.S internal revenue stamp. | 

Paid Feb. 13, 1880. Lazard Fréres. 

[On side:] Chas. F. MacDermot. 

(Endorsed :) Kennedy & Durr. Filed Oct. 17, 1885. L. S. B. 
Sawyer, clerk. 
1096 No. 1290. San Francisco, Feb. 16th, 1880. 

Lazard Fréres, bankers, pay to yourselves, or order, forty-two hun- 
dred & forty-three & dollars. 


$4,243.68. C. F. MacDERMOT. 
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K. & D. 
[| Two-cent U. 8. internal revenue stamp. ] 
Paid Feb. 16, 1880. Lazard Fréres. 
[On side:] Chas. F. MacDermot. 
(Endorsed :) Lazard Freres, per Eu. Chevassus. Filed Oct. 17, 
1883. L.S. B. Sawyer, clerk. 


No. 1296. SAN IRANcISCO, Feb’y 24th, 1880. 


Lazard Freres, bankers, pay to yourselves, or order, two hundred 
& fifty dollars. 

8950.00. ©. Fk. MacDERMOT. 

Kk. & D. 

[ Two-cent U.S. internal revenue stamp. | 

Paid Feb. 24, 1880. Lazard Fréres. 

[On side >] Chas. F. MacDermot. 


(Endorsed:) Lazard Freres, per Eu. Chevassus. Filed Oct. 17, 
S83. L.S. B. Sawyer, clerk. 


1097 No. 1298. SAN Francisco, Feb’y 25th, 1880. 
Lazard Freres, bankers, pay to Kennedy & Durr, or order, five . 
hundred and forty-seven °° dollars. 
$947.50. C.F. MacDERMOT. , 
[Two-cent U. S. internal revenue stamp. ] 
| Paid Feb’y 25, 1880. Lazard Freres. 
: 
[On side:] Chas. F. MacDermot. 
(Endorsed:) Kennedy & Durr. Filed Oct. 17, 1883. L. S. B. 
Sawyer, clerk. 
No. 1305. SAN FRaANciscO, J’ch 1st, 1880. 
Lazard Freres, banksrs, pay to Wm. Ede, or order, eight hundred 
& sixty-five dollars. 
S865. C.F. MacDERMOT. 
K. & D. 
[Two-cent U.S. internal revenue stamp. ] 
Paid Mar. 1, 1880. Lazard Fréres. 
y] 
ad 


[On side:] Chas. F. MacDermot. 


(Endorsed :) William Ede, Pacific Bank, 18 clearing house. 
Filed Oct. 17, 1883. L. 8S. B. Sawyer, clerk. 


1098 No. 1818. SAN Francisco, March 5th, 1880. 


Lazard Freres, bankers, pay to Anglo Cal. Bank, or order, one 
thousand dollars. 


$1,000. C. F. MacDERMOT. | 
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Kk. & D. 


[Two-cent U. 5. internal revenue stamp. ] 

Paid March 6, 1880. Lazard Freres. 

[On side:] Chas. F. MacDermot. 

(Iendorsed:) H. Seligman. Pay only through clearing house. 
Mar. 6, 1880, to the Anglo Cal’n B’k, L’d. Filed Oct. 17, 1880. L. 
S. B. Sawyer, clerk. : | 


No. 1820. SAN Francisco, J/’ch 8th, 1880. 

Lazard Fréres, bankers, pay to yourselves, or order, nine hundred 
and eighty-two 04 dollars. . 

$982.04. C. FL MacDERMOT. 

K. & D. 
j Two-cent U.S. internal revenue stamp. ] 

Paid Mar. 8. 1880. Lazard Fréres. 

[On side:] Chas. F. MacDermot. 

(Endorsed :) Lazard Fréres, per Eu. Chevassus. Filed Oct. 17. 
1883. L. 5S. B. Sawyer, clerk. 


1099 No. 1828. SAN Francisco, M’ch 9th, 1880. 
Lazard Freres, bankers, pay to yourselves, ace’t K. & D., or 

order thirty-four hundred and sixty-five 20-100 dollars. 

$5,465.20. C.F. MacDERMOT. 
[Two-cent U.S. internal revenue stamp. ] 

Paid Mar. 9, 1884. Lazard Freres. 

[On the side:] Chas. F. MaeDermot. 

(Endorsed :) Lazard Freres, per Eu. Chevassus. Filed Oct. 17, 
1883. L. 8. B. Sawyer, clerk. 


No. 18382. San Francisco, M’ch 11th, 1880. 
Lazard Fréres, bankers, pay to yourselves or order one thousand 


and four dollars. 
$1,004.00. C.F. MacDERMOT. 


kK, & D. 

[ Endorsed across the face:] One thousand four dollars. C. Alluhul, 
per L. C. 

[On the side:] Chas. F. MacDermot. 
[Two-cent U.S. internal revenue stamp. | 

aid Mar. 11,1880. Lazard Fréres. 

Paid Mar. 11,1880. Lazard Fréres 

(Endorsed :) Lazard Freres, per Eu. Chevassus. Filed Oct. 17 
1885. L. 8. B. Sawyer, clerk. 
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1100) No. 1884. SAN Francisco, M’ch 13th, 1880. 


Lazard Freres, bankers, pay to Lazard Freres, or order one 

hundred and seventy-eight 85-100 dollars. 

$178.85. C.F. MacDERMOT. 

Kk. & D. 

|On the side:] Chas. F. MacDermot. 
[Two-cent U.S. internal revenue stamp. ] 

Paid Mar. 13,1880. Lazard Fréres. 

(Endorsed :) Lazard Freres, per Eu. Chevassus. Filed Oct. 17, 
1885. L.S. B. Sawyer, clerk. 
No. 1339. San Francisco, M’ch 17th, 1880. 

Lazard Fréres, bankers, pay fo Anglo-Cal. Bank, or order, twenty- 
one hundred and fourteen 92-100 dollars. 


k. & D. | 
$2,114.92. C.F. MacDERMOT. 


{| Two-cent U.S. internal revenue stamp. ] 
[On the side:] Chas. F. MacDermot. 
| Endorsed across the face:] Good when properly endorsed. Mar. 
17, 1880. Eu. Chevassus, teller. 
Paid Mar. 18, 1880. Lazard Freres. 
} 
(Endorsed :) Earle, tell. Pay only through clearing-house. 
1101. Mar. 18,1880. To the Anglo-Cal’a B’k, L’d. Filed Oct. 17, 
1885. L.8. B. Sawyer, clerk. 


No. 1344. SAN Francisco, March 22, 1880. 
Lazard Freres, bankers, pay to Kennedy & Durr, or order, two 


hundred seventy-four dollars. 
$274.00. C.F. MacDERMOT. 


[Two-cent U.S. internal revenue stamp. | 
[On the side :] Chas. F. MacDermot. 
Paid Mar. 22, 1880. Lazard Fréres. 
(Endorsed :) Kennedy & Durr. Filed Oct. 17, 1888. L. S. B. 
Sawyer, clerk. 
No. 1345. SAN Francisco, M’ch 25d, 1880. 
Lazard Freres, bankers, pay to yourselves, ac. K. & D., or order, 


two hundred & fifty dollars. 
$250.00. C. F. MacDERMOT. 


| Two-cent U. S. internal revenue stamp. | 

[On the side:] Chas. F. MacDermot. 

Paid Mar. 23, 1880. Lazard Freres. 

(Endorsed :) Lazard Freres, per Eu. Chevassus. Filed Oct. 17, 
1885. L. 8. B. Sawyer, clerk. 


MORRISON ET ATS. VS. JOHN DURR ET ALS. 
0). 1102 No. 1347. SAN Francisco, Weh 24th, 1880. 
Lazard Fréres, mony pay to yourselves, or order, seventy- 


one 

e _ hundred & ninety-two 23-100 dollars. 

| $7,892.23. C. F. MacDERMOT. 
[Two-cent U.S. internal revenue stamp. ] 


[On the side >] Chas. F. MaeDermot. 


Paid Mar. 24,1880. Lazard Fréres. 
(Endorsed :) Lazard Fréres, per Eu. Chevassus. Filed Oct. 17, 
17. 1885. L. 8. B. Sawyer, clerk. 
SAN Francisco, A’eh 29th, 1880. 


No. tov. 
Lazard Freres, bankers, pay. to Kennedy & Durr, or onder. two 


thousand dollars. 
C. F. MacDERMOT. 


Ly- ; 
7 $2 000.00. 
[‘Two-cent U.S. internal revenue stamp. ] 


[On the side:] Chas. F. MaeDermot. 
Paid Mar. 29,1880. Lazard Fréres. 
(Endorsed :) Kennedy & Durr. Filed Oct. 17, 1883. LL. S. B. 
2 Sawyer, clerk. 
é 1105 No. 1559. San Francisco, April 1st, 1880. 
Lazard Freres, bankers, pay to Wm. Ede, or order, eight 


GEORGE A. 


C. hundred and sixty-five dollars. 
(, $865.00. C.F. MacDERMOT. 
[Two-cent U.S. internal revenue stamp ] 
[On the side:]| Chas. F. MacDermot. 
. Paid May 4, 1880. Lazard Freres. 
(Endorsed :) William Ede. Pacific Bank clearing-house. 18. 
L. 8. B. Sawyer, clerk. 


Filed Oct. 17, 1883. 
San Francisco, April 5th, 1880. 


No. 1565. 
Lazard Fréres, bankers, pay to yourselves, or order, two thousand 


and fifty-four S-100 dollars. 
C. FL MacDERMOT. 


$2,054.08. 
[Two-cent U.S. internal revenue stamp | 


[On the side:] Chas. I*. MacDermot. 

Paid Apr. 5, 1880. Lazard Fréres. 

(endorsed n Lazard Fréres, per Eu. Chevassus. Filed Oct. 17, 
18838. L. 8. B. Sawyer, clerk. 
1104. No. 1568. 

Lazard Fréres, bankers, pay to yourselves, IK. & D., or order 

one thousand and two 50-100 dollars. 

$1,002.50. C.F. MacDERMOT. 


[Two-cent U.S. internal revenue stamp. | 
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San Francisco, April 7th, 1880. 
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[On the side:] Chas. F. MacDermot. 
Paid Apr. 7, 1880. Lazard Fréres. 
(Endorsed:) Lazard Fréres, per Eu. Chevassus. Filed Oct. 17, 
1885. L.S. B. Sawyer, clerk. 
No. 1376. SAN Francisco, April 10th, 1880. 
Lazard Fréres, bankers, pay to Anglo-Cal. Bank, or order, one 
PTS, pay g 
thousand and two 50-100 dollars. 


Kk. & D. 
$1.002.50. C.F. MacDERMOT. 
|Two-cent U.S. internal revenue stamp. | 
| Endorsed across the face:] Good when properly endorsed. Eu. , 


Chevassus, teller. 
Paid Apr. 12, 1880. Lazard Freres. 
(Endorsed :) The Anglo-California Bank, limited. F. F. Lord, 
manager. Pay only through clearing-house, Apr. 12, 1880, to 
1105 the Anglo- Cal’n B’k, L’d. Filed Oct. 7. 1883. L.S. B. Sawyer, 


clerk. 
No. 18580. San Francisco, April 13th, 1880. 
Lazard Fréres, bankers, pay to yourselves, ac. K. & D., or order, 
thirty-four hundred and sixty-three 75-100 dollars. 


$3" 463.75. | C.F. MacDERMOT. 


[Two-cent U.S internal revenue stamp. ] ’ 

Paid Apr. 13, 1880. Lazard Fréres. 

(Iendorsed:) Lazard Fr res, per Eu. Chevassus. Filed Oct. 17, 
1883. L.S. B. Sawyer, clerk. 
No. 1379. SAN Francisco, April 15th, 1880. 

Lanai’ Fréres, bankers, pay to Kennedy & Durr, or order, five 
hundred dollars. 

$500.00. C.F. MacDERMOT. 
[| Two-cent U.S. internal revenue stamp. ] 

Paid Apr. 13,1880. Lazard Fréres. 

(Endorsed :) Kennedy & Durr. Filed Oct. 17, 1885. L. S. B. 
Sawyer, clerk. 

e ] 
1106 No. 1392. SAN Francisco, April 16th, 1880. 
a 


Lazard Freres, bankers, pay to Greenebaum «& Co., or order, 

nine hundred and sixty-four 73-100 dollars. 

$964.75. C.F. MacDERMOT. 
[(Two-cent U.S, internal revenue stamp. ] 

Paid Apr. 17, 1880. Lazard Fréres. 

(Endorsed :) Pay only through clearing-house Apr. 17, 1880, to | 
the Anglo-Cal’n B’k, L’d. For deposit with the Anglo-California 
Bank, L’d. Greenebaum & Co. Greenebaum & Co. Filed Oct. 17, 
1885. L. 8. B. Sawyer, clerk. 
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No. 1399. SAN FRANCISCO, Apr. 23d, 1880. 


Lazard Freres, bankers, pay to yourselves, or order, two hundred 
and fifty dollars. 
$250.00. C. F. MacDERMOT. 
[Two-cent U.S. internal revenue stamp. ] 
Paid Apr. 23,1880. Lazard Freres. 
1107 (Endorsed :) Lazard Freres, per Eu. Chevassus. Filed Oct. 
17, 1883. L.S. B. Sawyer, clerk. 


No. 1402. San Francisco, Apr. 24th, 1880. 
Lazard Freres, bankers, pay to yourselves, or order, nine hundred 
& fifty-eight 18-100 dollars. 
$958.18 C.F. MacDERMOT. 
K. & D. 
[Two-cent U. 5. internal revenue stamp } 
Paid Apr. 24, 1880. Lazard Freres. 
(Endorsed:) Lazard Freres, per Eu. Chevassus. Filed Oct. 17, 
1883. L.S. B. Sawyer, clerk. 


No. 1408. SAN Francisco, April 28, 1880. 

Lazard I reres, bankers, pay to Lazard Freres, or order, nine hun- 
dred twenty-four 7-100 dollars. 

$924.07 C.F. MacDERMOT. 

[Two-cent U.S. internal revenue stamp. | 

Paid Apr. 28, 1880. Lazard Freres. 

(Endorsed:) Lazard Freres, per Eu. Chevassus. Filed Oct. 

1108 17,1885. L.S. B. Sawyer, clerk. 


No. 1409. SAN Francisco, Apr. 28th, 1880. 
Lazard Freres, bankers, pay to Nevada Bank, or order, one thou- 
sand dollars. 
$1000.00. C. F. MacDERMOT. 
(Two-cent U.S. internal revenue stamp. | 
Paid Apr. 29, 1880. Lazard Fréres. 
(Endorsed :) EK. M. Greenway, tell. The Nevada Bank, of San 
Francisco 16. Filed Oct. 17,1885. L. S. B. Sawyer, clerk. 


No. 1415. San Francisco, May 1st, 1880. 
Lazard Freres, bankers, pay to Wm. Ede, or order, eight hundred 
& sixty-five dollars. 
$865.00. | C. F. MacDERMOT. 
[Two-cent U.S. internal revenue stamp. } 
Paid May 1.1880. Lazard Freres. 
1109 (Endorsed:) Wm. Ede, per H. Black, 59 Sutter St. Pacific 
Bank Clearing House. 18. Filed Oct. 17,1885. L.5S. B. 
Sawyer, clerk. 
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No. 1424. San Francisco, May 11th, 1880. 
Lazard Freres, bankers, pay to Nevada Bank, aecc’t K. & D., or 
order, one thousand and two 50-100 dollars. 
$1,002.50. C.F. MacDERMOT. 
[Two-cent U. 8. internal revenue stamp. ] 
[Endorsed across the face:| Good when properly endorsed. May 
11, 1880. Eu. Chevassus, teller. 
(Endorsed :) Edwin L. Griffith, ace’t. The Nevada Bank of San 
Francisco. 16. Filed Oct. 17, 1883. L. S. b. Sawyer, clerk. 
) pa y] 
1110 No. 1429. San Francisco, May 13th, 1880. 
Lazard Fréres, bankers, pay to yourselves, or order, thirty- 
four hundred & sixty 90-100 dollars. 
$3,460.90. C.F. MacDERMOT. 
kK. & D. 
(Two-cent U.S. internal revenue stamp. ] 
Paid May 1, 1880. Lazard Freres. 
(Endorsed :) Lazard Freres, per Eu. Chevassus. Filed Oct. 17, 
1885. L.S. B. Sawyer, clerk. 
No. 1485. San Francisco, May 19th, 1880. 
Lazard Freres, bankers, pay to yourselves, or order, one hundred 
and eighty-five 76-100 dollars. . 
$185.76. C.F. MacDERMOT. 
{Two-cent U.S. internal revenue stamp. ] 
Paid 19 May, 1880. Lazard Freres. 
(Endorsed:) Lazard Freres, per Eu. Chevassus. Filed Oct. 17, 
1885. L.S. B. Sawyer, clerk. 
1111 No. 14386. SAN Francisco, May 20th, 1850. 
Lazard Freres, bankers, pay to Wells, Fargo & Co., or order, 
four hundred & seventeen 10-100 dollars. 
$417.10. C. FL MacDERMOT. 
(Two cents U.S. internal revenue stamp. ] 
Paid May 20, 1880. Lazard Fréres. 
(Endorsed :) Brown, teller. Wells, Fargo & Co.’s Bank. May 20, 
1880. 15. Fuled Oct. 17,1883. L.S. B. Sawyer, clerk. q 


No. 1444. Saw Francisco, May 21st, 1880. 
Lazard Fréres, bankers, pay to yourselves, or order, four hundred 
& two 87-100 dollars. 
$402.87. C. Ff. MacDERMOT. 
K. & D. 


[Two-cent U.S. internal revenue stamp. ] 


Paid May 21,1880. Lazard Fréres. 
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(endorsed :) Lazard Fréres, per Eu. Chevassus. Filed Oct. 17, 
1883. L. 8. B. Sawyer, clerk. 
1112) No. 1446. SAN FRANcISCO, May 22, 1880. 
Lazard Freres, bankers, pay to Nevada Bank, or order, one 
thousand & two 50-100 dollars. 
$1,002.50. C. Ff. MAcDERMOT. 
[Two-cent U.S, internal revenue stamp. | 
[ Endorsed across the face:] Good when properly endorsed. May 
22, 1880. Eu Chevassus, teller. 
Paid May 25, 1880. Lazard Freres. 
(endorsed :) Edwin & Grifith, ace’t. The Nevada Bank of San 
Francisco. 16. Tiled Oct. 17, 1885. L. S. B. Sawyer, clerk. 
No. 1447. SAN Francisco, May 24th, 1880. 
Lazard Fréres, bankers, pay to yourselves, ac. K. & D., or order, 
two hundred and fifty dollars. 
$250.00. C. F. MacDERMOT. 
[Two-cent U. 5S. internal revenue stamp. ] 
Paid May 24, 1880. Lazard Freres. 
(Endorsed :) Lazard Freres, per Eu, Chevassus. Filed Oct. 17, 1885. 
LS. Bb. Sawyer, clerk. 
1113 No. 1451. San Francisco, May 28, 1880. 
Lazard Freres, bankers, pay to Kennedy & Durr, or order, 
sixteen hundred dollars. 
$1,600.00 C.F. MacDERMOT. 
[Two-cent U. 5.‘internal revenue stamp. ] 
Paid May 28, 1880. Lazard Freéres. 
(Endorsed :) Kennedy & Durr. Filed Oct. 17, 1885. LS. B. Saw- 
yer, clerk. 
No. 1458. SAN FRANCISCO, June 1st, 1880. 
Lazard Freres, bankers, pay to Wm. Ede, or order, eight hundred 
sixty-five dollars. 
SS65.00 C.F. MacDERMOT. 
K. & D. 
{Two-cent U.S. internal revenue stamp. | 
Paid Jun. 1, 1880. Lazard Freres. 
(Endorsed :) Pacific Bank Clearing-House. 18. Wm. Ede, per H. 
Black, 39 Sutter. Filed Oct. 17, 1585. LS. B. Sawyer, clerk. 
1114. No. 1466 SAN Francisco, June 1st, 1880. 
Lazard lréres, bankers, pay to yourselves, or order, two 
hundred fifty-two 20-100 dollars. 
$252.20 C.F. MacDERMOT. 


[‘T'wo-cent U.S. internal revenue stamp. | 
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Paid Jun. 1, 1880. Lazard Freres. 

(Endorsed :) Lazard Fréres, per Eu. Chevassus. Filed Oct. 17, 
1885. L.S. B. Sawyer, clerk. 
No. 1469. San Francisco, June 4th, 1880. 

Lazard Freres, bankers, pay to yourselves, or order, five hundred 
dollars. 

$500.00. C.F. MacDERMOT. 
[Two-cent U.S. internal revenue stamp. ] 

Paid Jun. 4, 1880. Lazard Freres. 

(endorsed :) Lazard Freres, per Eu. Chevassus. Filed Oct. 17, 
1883. L. S. B. Sawyer, clerk. 


1115 No. 1472. San FrRANcrsco, June 8th, 1880. 
Lazard Freres, bankers, pay to yourselves, or order, ninety- 
four 93-100 dollars. 
Kk. & D. 
$94.93 C.F. MacDERMOT. 
[Two-cent U.S. internal revenue stamp. | 
Paid Jun. 8,1880. Lazard Fréres. 
(Endorsed:) Lazard Freres, per. Eu. Chevassus. Filed Oct. 17, 
iss3. L. 8. B. Sawyer, clerk. 
No. 1476. San Francisco, June 11th, 1880. iL 
Lazard Freres, bankers, pay to yourselves, or order, two thousand 
dollars. 
K. & D. 
$2,000. C.F. MacDERMOT. 
[ Two-cent U.S. internal revenue stamp. ] 
Paid June 11,1880. Lazard Fréres. 
(Endorsed :) Lazard Fréres, per Eu. Chevassus. Filed Oct. 17, 
1883. L. 8S. B. Sawyer, clerk. 
1116 No. 1482. San Francisco, June 14th, 1880. 
Lazard Fréres, bankers, pay to Kennedy & Durr, or order, 
two thousand dollars. 
$2,000. C.F. MacDERMOT. 
{Two-cent U.S. internal revenue stamp. ] 
Paid Jun. 16,1880. Lazard Freres. , 


(Endorsed :) Kennedy & Durr. Filed Oct. 17,1888. L. 8S. B. 
Sawyer, clerk. | 
No. 1486. SAN Francisco, June 16th, 1580. 

Lazard Fréres, bankers, pay to yourselves, or order, three hundred 
and two 75-100 dollars. 

Kk. & D. 

$302.75. C. F. MacDERMOT. 


(Two-cent U.S. internal revenue stamp. | 
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Paid Jun. 16, 1880. Lazard Fréres. 


(Endorsed :) Lazard Fréres, per Eu. Chevassus. Filed Oct. 17, 
1884. LS. B. Lawyer, clerk. 


1117 No. 1488. SAN Francisco, June 21st, 1880. 
Lazard Fréres, bankers, pay to Bank of California, or order, 

three hundred & seventy-cight 87-100 dollars. 

Kk. & D. | 

$378.87. C.F. MacDERMOT. 
{Two-cent U.S. internal revenue stamp ] 

Paid Jun. 22,1880. Lazard Freres. 

(Endorsed:) The Bank of California. 1. James Rolph, teller. 
Filed Oet. 17, 1883. L. 8. B. Sawyer, clerk. 


No. 1490. ~ San Francisco, June 23d, 1880. 
Lazard Freres, bankers, pay to yourselves, K. & D., or order, twelve 
hundred & nineteen-dollars. 
$1,219.00. C.F. MacDERMOT. 
[Two-cent U. 5S. internal revenue stamp. | 
Paid Jun. 23,1880. Lazard Fréres. 
(Iendorsed:) Lazard Fréres, per Hu. Chevassus. — Filed Oct. 17,1888. 


\ 


L. 8. B. Sawver, clerk. 


1118 No. 1491. SAN FRANCISCO, June 23d, LSSO. 
Lazard Freres, bankers, pay to Anglo-Cal. Bank, or order, 

five hundred & thirty-one dollars. 

Kk. & D. 

$531.00. C.F. MacDERMOT. 
[Two-cent U.S. internal revenue stamp. ] 

[ Endorsed across the face:] Good when properly endorsed. Jun. 
23, 1880. Eu. Chevassus, teller. 

Paid Jun. 24,1884. Lazard Freres. 

(Endorsed:) Pay only through clearing-house, June 24, 1880, 
to the Anglo-Cal’n B’k, L’d. Earle, tell. Filed Oct. 17, 1883. L. 
S. B. Sawyer, clerk. 


No. 1497. San Francisco, June 28th, 1880. 
Lazard Fréres, bankers, pay to Kennedy & Durr, or bearer, two 


thousand dollars. 
$2,000.00. C.F. MacDERMOT. 


[Two-cent U.S. internal revenue stamp. ] 

Paid Jun. 28,1880. Lazard Fréres. 

(Endorsed:) Thos. Walsh. Filed Oct. 17,1885. L. S. B. Sawyer, 
clerk. 
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1119 No. 1500. | San Francisco, Ju/y 1st, 1880. 


Lazard Fréres, bankers, pay to Wm. Ede, or order, eight 
hundred & sixty-five dollars. 
Kk. & D. 
$865.00. : C.F. MacDERMOT. 
| Two-cent U.S. internal revenue stamp. ] 


Paid July, 1880. Lazard Freres. 


(Endorsed:) William Ede. Pacific Bank, clearing-house. 1S. 
Filed Oet. 17, 1883. L. S. B. Sawyer, clerk. | 


1120) Exhibit Complaint ti American Hosiery Co. vs. Thos. Des- 
mond, Sheriff, &e. 


In the Superior Court of the State of California in and for the City 
and County of San Francisco. 


AMERICAN Hostery COMPANY 
vs. 
THoMas DesmMonp, Sheriff of the City and County of San Francisco. 


The plaintiff, complaining of the defendant, alleges that plaintiff, 
at and during all the times hereinafter mentioned, was and is now 
a corporation duly incorporated under the laws of the State of Con- 
necticut. 

That on the 26th day of July, 1880, said plaintiff was the owner 
and entitled to the immediate possession of the following personal 
property, to wit: | 

White merino shirts described as follows: One dozen number 
3525, size 34; three dozen number 3525, size 36; three dozen num- 
ber 3525, size 38; ene dozen number 3525, size 40; one dozen 
number 3525, size 42; half dozen number 3525, size 44; two dozen 
number 1620, size 34; four dozen number 1620, SIZe 36; four dozen 

number 1620. size 38; four dozen number 1620, size 40: half 
1121 dozen number 1620, size 42; half dozen number 1620, size 

44; .2, dozen number 39530, size 58; half dozen number 520, 
size 16; half dozen number 520, size 18; one dozen number 520, 
size 20; one dozen number 520, size 22; one dozen number 520, size 
24: one dozen number 520, size 26; one dozen number 520, mee 28; 
one dozen number 520, size 50; one dozen number 520, size 3 32; one 
dozen number 520, size 34. 

W hite merino drawers described as follows: Half dozen number 
size 30; half dozen number 3525, size 32; half dozen number 
5925, size od; half dozen number 3525, size 36; half dozen number 
9595, size 88; half dozen number 3525, size 40; half dozen number 
1620, size 30: half dozen number 1620, size 32; half dozen number 
1620, size 34; half dozen number 1620, size 36; half dozen number 
1620, sizep8; half dozen number 1620, size 40; 2, dozen number 
3529, size 34. 

White merino vests deseribed as follows: One dozen number 

3225-1, size 28; two dozen number 3225-1, size 30 ; two 
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1122 dozen number 3225-1, size 32; two dozen number 3225-1, 
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size 34; one dozen number 8225-1, size 36; one dozen num- 
ber 8024-1, size 28 ; tig dozen number 3024-1, size 30; two dozen 
number 3024-1, size 32; two dozen number 30) 4-1, size 34; one 
dozen number 3024-1, size 86; one dozen number HW 24-1, size 28: 
two dozen H 24-1, size 30; two dozen number H 24-1, size o2; two 
dozen number H 24-1, size 34; one dozen number H 24-1, size 36; 
two dozen number 1026-1, size 28; three dozen number 1026-1, size 
30; three dozen number 1026-1, size 32; three dozen number 
1026-1, size 34; two dozen number 1026-1, size 36. 

White eotton hose deseribed as follows: Two dozen number 299-12, 
3, size 43; one dozen number 299-2, 3, size 5; 1,9 dozen num be T 
299-2, 5, size 53; 5,3; dozen number 299-2, 5, size 6; Buh dozen 


> 


ne 


number 20-2, 5, size 62; 6,5, dozen number 299-2, 5, size 7; four 
dozen number 299-2, 3, size 7}; three dozen number 299-2, 3, 


size 8. 
That said goods are of the value of one thousand and sixteen 
dollars. 
1123 That the defendant, without the consent of plaintiff, now 


detains said personal property from the possession of plaintiff. 

That before the consmencement of this action, to wit, on the 26th 
day of July, 1880, plaintiff duly demanded of the defendant posses- 
sion of said ‘goods and chattels, but to deliver the possession thereof 
the defendant refused and still refuses. 

That said defendant still unlawfully withholds and detains said 
personal property from the possession of plaintiff, to its damage 
In the sum of one thousand and sixteen dollars, the 1 ‘alue of said 
property. 

Wherefore plaintiff prays judgment against the defendant for the 
recovery of the possession of said personal property, or for the sum 
of one thousand and sixteen dollars, the value thereof, in case a de- 
livery thereof cannot be had, and costs of suit. 

SIDNEY V. SMITH & SON, 
: PP iis’ Attys. 


STATE OF CALIFORNIA, pe 
" : -o . ; > 8S 
City and County of oan Francisco, J 


I’. L: Ellis, being duly sworn, says: That he is the agent 

1124 of the plamtif n: amed inthe foregoing complaint; that he 

has read said complaint and knows its contents, and that the 

same is true of his own knowledec; and that the reason why the 

affidavit is not made by any of the plaintiffs’ officers is that none 
of them is in this State. 


FRED. L. ELLIS. 


Sworn before me, this 27th day of July, 1880. 
(SEAL.) JAMES C. WARD, Notary Pnrblic. 
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In the Superior Court, City and County of San Francisco, State of 


Calitornia. Department No. —— 


AMERICAN Hostery Company, Plaintiff, 
Us, 
THoMAs Drsmonp, Sheriff of the City and County of San Francisco, 
Defendant. 


Action brought in the superior court, city and county of San I ran- 
cisco, State of California, and the complaint filed in said city and 
county of San Francisco, in the office of the clerk of said superior 
court. ; 

The people of the State of California send greeting to Thomas Des- 
mond, sheriff of the city and county of San Franeiseo, defendant: 


1125 You are hereby required to appear in an action brought 

against you by the above-named plaintiff mn the superior 
court, city and county of San Francisco, State of California, and to 
answer the complaint filed therein within ton days (exclusive of the 
day of service) after the service on you of this summons, 1! served 
within this county ; or, if served out of this county, but in this dis- 
trict, within twenty days; otherwise, within forty days, or Judgment 
by default will be taken against you, according to the prayer of said 
complaint. 

The said action is brought to obtain possession of certain personal 
property described in the complaint of the value of $1,016 belong- 
ing to the plaintiff,and withheld by defendant from plaintiff, or the 
value thereof, in case possession thereof cannot be had, and costs of 
suit. 

And you are hereby notified that if you fail to appear and answer 

the said complaint, as above required, the said plaintiff will 
1126 apply to the court for the relief demanded therein. 

Given under my hand and seal of the said superior court, 
at the city and county of San Francisco, State of California, this 
27th day of July,in the year one thousand eight hundred and eighty. 

WILLIAM A. STUART, Clerk, 
By P. DEVENY, Deputy Clerk. 


(Endorsed :) It is admitted that the above may be introdueed by 


defendant MacDermot, as a certified copy of complaint in the case of 


Morrison vs. Durr. U.S. cireuit court, Oct. 17th, 1882. Chas. W. 
Bryant, solicitor for complainants. Filed Oct. 17, 1885. LS. B. 
Sawyer, clerk. 


eee 0 ee 


\ of 


SCO, 


GEORGE A. MORRISON ET ALS. Vs. JOHN DURR ET ALS. 439 


L127) kevhibit Complaint in James Talcott vs. Thos. Desmond, Sheriff, &e. 


In the Superior Court in and for the City and County of San Fran- 
cisco, State of California. 
James Tancorr, Plaintiff, 
| vs. 
THoMAS DresmMonp, Sheriff of the City atid County of San Francisco, 
Defendant. 
Complaint on claim and delivery of personal property. 
The plaintiff in the above-entitled action, complaining of the de- 
fendant in said action, alleges: 
That on the 26th day of July, 1880, said plaintiff was the owner 
and entitled to all the immediate possession of the following goods 


and chattels, to wit: 


IS dozen Victoria corsets, of assorted sizes. 

40 dozen number 220 plain white merino shirts. 

That said goods are of the value of five hundred and fifty-five 
dollars. : 

That the defendant, without the consent of said plaintiff, now detains 


said goods and chattels from the possession of thesaid plaintiff. 
1128 That before the commencement of this action, to wit, on 


the 26th day of July, 1880, the plaintiff duly demanded of 

the defendant possession of said goods and chattels, but to deliver 
the possession thereof, the defendant refused and still refuses. 

That said defendant still unlawfully withholds and detains said 

eoods and chattels from the possession of the plaintiff, to his dam- 


age in the sum of five hundred and fifty-five doliars, the value of 


< 


the sum of five hundred and fifty-five dollars, the value thereof, in 
ease a delivery cannot be had, and costs of suit. 
SIDNEY V. SMITH &«& SON, 
Attorneys for Plaintiff. 
STATE OF CALIFORNIA, es. 
City and County of San Francisco, J al 
I. L. Ellis, being duly sworn, says that he is the agent of 
1129 the plaintiff in the above-entitled action; that he has read 
the foregoing complaint, and knows the contents thereof, and 
that the same is true of his own knowledge, except as to the mat- 
ters which are therein stated, on information and belief, and as to 
those matters that he believes it to be true, and that the reason why 
this affidavit is not made by said plaintiff is that he is absent from 
sald State. 
FRED. L. ELLIS. 
Subseribed and sworn to before me, this 27th day of July, 1880. 
[SEAL. | | JAMES C. WARD, 
Notary Public. 


It is admitted that the above may be introduced by defendant 
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MacDermot as a certified copy of complaint in the case of Morrison 
vs. Durr, U.S. circuit court. 
October 17, 1882. CHAS. W. BRYANT, 
Solicitor for Complainants. 


1150 In the Superior Court, City and County of San Francisco, 
State of California. Department No. —. 

Action brought in the superior court, city and county of San Fran- 
cisco, State of California, and the complaint filed in said city and 
county of San I*rancisco, in the office of the clerk of said superior 
court. 

JAMES Taxtcorr, Plaintiff, 


vs. 
THomas DesmMonp, Sheriff of the city and county of San Francisco, 
Defendant. 


The People of the State of California send greeting to Thomas Des- 
mond, sheriffof the city and county of San Francisco, defendant : 
You are hereby required to appear in an action brought against 

you by the above-named plaintiff, in the superior court, city and 

county of San Francisco, State of California, and to answer the com- 
plaint filed therein within ten days (exclusive of the day of service) 
after the service on you of this summons, if served within this 

county; or, if served out of this county, but in this district, 

1151) within twenty days; otherwise, within forty days, or judg- 

ment by default will be taken against you, according to the 
prayer of said complaint. : 

The said action is brought to recover possession of certain per- 
sonal property described in the complaint, of the value of $555, 
belonging to the plaintiff, and illegally detained from him by de- 
fendant, or the said value thereof, in case a delivery thereof cannot 
be had, and costs. 

And you are hereby notified that if you fail to appear and answer 
the said complaint, as above required, the said plaintiff will apply 
to the court for the relief demanded in the complaint. 

Given under my hand, and seal of the said superior court, at the 
city and county of San Francisco, State of California, this 27th day 
of July, in the year of our Lord one thousand eight hundred and 
elohty. 


[SEAL. | WILLIAM A. STUART, Clerk. 
By P. DEVENY, Deputy Clerk. 
1132 (Endorsed :) Filed Oct. 17, 1883. L. S. B. Sawyer, clerk. 


1155 0 Stipulation that Books containing Account of Stock, &e.. be 
omitted from Transcript. 
In the Circuit Court of the United States, North Circuit, District of 
California. 
G. A. Morrison et al., Complainant, 
US. 
JOHN Durr et al., Defendant. 


It is stipulated that the books referred to in the testimony of the 


i 
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‘ISON Withess If. M. French, and containing an account or inventory of 


the stock of goods therefor belonging to Kennedy & Durr, be omit- 
ted from the transcript on appeal to the Supreme Court in this 


Ls. sult. 
It is further stipulated that said books of account or inventory of 


a0 

~ the said stock of goods was taken with great detail and by separate 
lots or parcels, & appeared to have been regularly made and kept 

‘au during the taking of said inventory and account of stock, and noth- 

und Ing unusual appears m said books. | 

‘10r That either party may,at any time hereafter, have the said 


L154 books added to the transcript or record on appeal, should the 
suid books become necessary for the determination of any 

Issue or question raised in the appellate court. 

CO, Dated April 50th, LS8s-. 


; 
Solicitor for Complarmants. 


nt : EDWARD J. PRINGLE, 
Solicitor for Defendant MacDermot. 


ist 
hd 
n)- (Indorsed:) Filed May 1, 1834 LS. B. Sawyer, clerk, by I. D. 
+0) Moncton, deputy clerk. 
LIS 
ct, ~ 1155 At a stated term, to wit, the February term, A. D. 1884, of 
e- the circuit court of the United States of America of the ninth 
ite judicial circuit in and for the district of California, held at the court- 
room, in the city and county of San Francisco, on Wednesday, the 
1 te 3th day of February, in the year of our Lord one thousand eight 
d, hundred and eighty-four. 
e- Present: The Honorable Lorenzo Sawyer, circuit judge. 
rt 
; Order Allowing Appeal. 
y (GEORGE A. MORRISON eft al. ) 
se US. > No. 2072. 
c JOHN Durr ef al. 
V | 
On motion of Charles W. Bryant, Esq., solicitor for the complain- 
ants, it is ordered that an appeal from the decision rendered and the 
decree filed and entered herein on the fourth day of February, 
1136 A. D. 1884, being a day in the February term, A. D. 1854, of 
said court to the Supreme Court of the United States, be and 
the same hereby is ollowed, and that a certified transcript of the 
pleadings, depositions, evidence, stipulations, and proceedings be 
forthwith transmitted to the Supreme Court of the United States upon 
the appellant giving a bond in the sum of two thousand dollars. 
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Bond on Appeal. 


1137 United States Circuit Court, Ninth Circuit, Distriet of Cali- 
fornia. 


GeorGE A. Morrison, Joun HerRRIMAN, JosepH C. ALEXANDER, 
JosePH Becket, BENJAMIN F. Becket, and Thomas Drew, Ap- 
pellants, 

US. 

JouN Durr, JosepH KENNELY, and Cuaries IF. MacDrErmort, Ap- 

pellees. 


Know all men by these presents that we, P. Beamish and J. J. 
(Brien, are held and firmly bound unto John Durr, Joseph IXen- 
nedy, and Charles F. MacDermot, the above-named appellees, in the 
sum of two thousand dollars, lawful money of the United States of 
America, to be paid to the said Jolin Durr, Joseph Kennedy, and Charles 
I’. MacDermot, to which payment well and truly to be made we bind 

ourselves and each of us, jointly and severally, and our and 
1158 each of our heirs, executors, and administrators, firmly by 

these presents. Sealed with our seals, and dated this ‘four- 
teenth day of February, A. D. 1854. 

The condition of this obligation is such that whereas the above- 
named George A. Morrison, John Herriman, Joseph C. Alexander, 
Joseph Beckel, Benjamin F. Beckel, and Thomas Drew have take 7 
an appeal to the Supreme Court of the United States to reverse the 
deeree rendered and entered by the circuit court of the United States 
of America of the ninth judicial circuit, in and for the district of 
California, in the cause entitled George A. Morrison, John Herri- 
man, Joseph C. Alexander, Joseph Beckel, Benjamin F. Beckel, and 
Thomas Drew against John Durr, Joseph Kennedy, and Charles F. 
MaecDermot (number 2572), which said decree was filed and entered 
of record in said circuit court of the United States on the fourth day 
of February, A. D. 1854: 

Now, therefore, if the above-named George A. Morrison, 

1159) John Herriman, Joseph C. Alexander, Joseph Beckel, Benja- 
min I. Beekel, and Thomas Drew shall prosecute their said 
appeal to effect, and answer all damages and costs if they shall fail 
to make good their plea, then this obligation shall be void; other- 
wise to remain In full force and effect. 
PERCY BEAMISH.  [srat. 

JOHN J. OBRIEN. ea 


Signed, sealed,-and delivered in presence of— 


KF. D. MONCTON. 


Unitep STATES OF AMERICA, | 
District of California | 
P. Beamish and J. J. O’Brien, being duly sworn, each for himself 
deposes and says that he is a resident and householder within said 
district of California, and that he is worth the sum of two thousand 
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dollars, exclusive of property exempt from execution and over and 
above all his just debts and Habilities. 


ali- | 
PERCY BEAMISH. 
JOHN J. OBRIEN. 
ER, 
\p- | Subscribed and sworn to before me, this 14th day of February, A. 
D. 18S4. 
| KF. D. MONCTON, 
\p- Commissioner of U.S. Circuit Court, District of California. 
j 1140 (Endorsed :) The form of the within bond and the suff- 
a ! ciency of the sureties thereon are hereby approved. (Signed) 
‘wl x Lorenzo Sawyer, U.S. circuit Judge, 9th cireuit. Filed February 
y 14, 1884. L.S. B. Sawyer, clerk, by I. D. Moncton, d’p’y clk. 
O : : 
"1 1141 In the Cireuit Court of the United States in and for the Dis- 
¥ trict of California. 
1d 
ry (FEORGE A. MORRISON ef w., Complainants, ) 
ee vs + No. 2572. 
Joun Durr et al., Defendants. j 
O- 
l I, L. 8S. B. Sawver, clerk of the cireuit court of the United States, 


] 
do hereby certify the foregoing eleven hundred forty written pages, 
numbered from 1 to 1140, inclusive, and comprised in two volumes, 


cc 

S numbered respectively 1 and 2, to be a full, true, and correct copy 

f of the record and all proceedings in the above and therein entitled 

, cause, and that the same constitute the transcript on appeal to the 

7 Supreme Court of the United States in said cause. 

. 1142 Attest my hand and the seal of said circuit court, this 10th 

day of May, A. D. 1884. 

y [SEAL. | L. S. B. SAWYER, Clerk. 

1145 STATE OF CALIFORNIA, | 

a 1 City and County of Nan Francisco, fj - 

: R. Manuel, being duly sworn, deposes and says: That he is a male 
citizen of the United States, over the age of 21 years at and before 


the time first hereinafter mentioned; that he is a resident of the 
city and county ef San Francisco, and is not a party to the within- 
entitled action, and is competent to be a witness on the trial thereof. 
That on the 12th day of March, 1884, he served the annexed cita- 
tion on the appellee, Charles F. MacDermot, by delivering, person- 
ally, to said appellee, at the city and county of San Francisco, «is- 
trict of California, a copy of said citation. 
’R. MANUEL. 


Subseribed and sworn to before me, this 29th day of April, 1854. 
K. D. MONCTON, 


Commissioner of U. S. Circuit Court, District of California. 
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1144 Unirep States or AMERICA, 88: 


To John Durr, Joseph Kennedy and Charles F. MacDermot, Greet- 


Ing’: 

You are hereby cited and admonished to be and appear at a Su- 
preme Court of the United States, to be held at the city of Washing- 
ton, in the District of Columbia, on the second Monday of October, 
A. D. 1884, pursuant to an order allowing an appeal entered in the 
clerk’s office of the circuit court of the United States, wherein George 
A. Morrison, John Herriman, Joseph C. Alexander, Joseph Beekel, 
Benjamin F. Beckel, and Thomas Drew are appellants and you are 
ap pellees, t o show cause, if any there be, why the decree in the said 
order mentioned should not be corrected and speedy justice should 
not be done to the parties in that behalf. 

Witness the Honorable Lorenzo Sawyer, judge of the circuit court 
of the United States of the ninth judicial circuit, distriet of Cali- 
fornia, this 26th day of February, A. D. 1854, and of the Independ- 
ence of the United States the LOSth. 

[ SEAL. | LORENZO SAWYER, 
U.S. Cireuit Judge, Ninth Judicial Cireuit, District of California. 


1145 A copy of the within citation received, this 12th day of 


of Mareh, 1SS4. 
FOX & KELLOGG, 
Solicitor- for Defendant, John Durr. 
EDWARD J. PRINGLE, 
Solicitor for Defendant, Charles PF. Mac Dermott. 
| Endorsed :] United States Supreme Court. George A. Morrison 


etal, appellants, vs. John Durr et al., appellees. Citation. — Filed 
April 29, 1884. L. S. B. Sawyer, clerk, by FF. D. Moncton, deputy 


clerk. 
Endorsed on cover: California ©. C. U.S. No. 887. George A. 


Morrison, John Herriman, Joseph C. Alexander, Joseph Beckel, 
Benjamin F. Beekel, and Thomas Drew, appellants, vs. John Durr, 
Joseph Kennedy, and Charles I. Mace Dermot. F fed July 29th, 


1854. 


SUPREME COURT OF THE UNITED STATES. 


GEORGE A. MORRISON, er au., APPELLANTS, 


PETITION AND AFFIDAVIT TO ADVANCE CAUSE ON THE 


CALENDAR. 


A. 
el, ee 
rr, 
th, é | 
W. C. BELCHER, oo 


Counsel for Appellants. 


SUPREME COURT OF THE UNITED STATES. 


GEORGE A. MORRISON, rr ar., APPELLANTS, 
US. 


JOHN DURR, Er au., APPELLEES. 


PETITION AND AFFIDAVIT TO ADVANCE CAUSE ON THE 


CALENDAR. 


W. C. BELCHER, 


Counsel for Appellants. 
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SUPREME COURT OF THE UNITED STATES. 


GEORGE A. MORRISON ¢/ al, 
Appellants, 


JOHN DURR.,. ef al. 
Appellees. 


PETITION TO ADVANCE THE CAUSE ON THE CALENDAR. 


To the Hon. Chief Justice and Associate Justices of the Su- 
preme Court: 


The appellants in the above entitled suit in behalf of them- 
selves and all other ereditors of Kennedy X Durr, and particu- 
larly in behalf of Edourd Bodart, Cliarles Barrez, Sigmund 
Harris and Albert Harris, respectfully represent : 

That the said suit was brought in behalf of appellants 
and all other creditors of the firm of Kennedy & Durr to obtain 
a decree declaring that the defendant, C. fF. MeDermott, holds 
in trust for the creditors of that firm, certain personal property 
which it is alleged was received by him in fraud of these 
creditors. 

That it is charged in the bill that three judgments at law 
were duly given and made in the Superior Court of the City 


and County of San Francisco, State of California, in favor of 


the appellants herein and against said firm of Kennedy & Durr. 
Two judgments rendered on the first day of September, 1880, 
and the other on the 30th day of September, 1880. 
That executions were issued on the judgments and returned 
unsatisfied, and that the judgment debtors are insolvent. 
These facts are admitted by the answer. 


Transeript, pp. 2, 3, 4, 36 and 45. 


That final judgment was rendered in the Circuit Court for 
the District of California for said appellees (defendants) and 
against the appellants (complainants) on the 4th day of Febru- 
ary, 1884. 

That other ereditors than those named in the bill, contributed 
to the expenses of this suit. | 


Transcript, p. 124. 
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That on the 16th day of July, 1880, Edourd Bodart and 
Charles Barrez, comprising the firm of Ed. Bodart & Co., citi- 
ZenS ati the Stuite ayi New York, eommeneec ane action against 
said firm of Kennedy & Durr jn the Superior Court of the City 
and County of San Francisco, State of Califormia, to recover the 
sum of S1.783 and costs. 

That such proceedings were had: that on the 2d day of Sep- 
tember, 1880, a judgment was duly given and made, rendered 
and entered in said) Superior Court, in favor of the plaintiffs 
therein. Edourd Bodart and Charles Barrez, and against the 
defendants therein, Thomas fl. Kennedy and John Durr, com- 
prising the firm of Kennedy & Durr, for the sum of 81,783, and 
| as COSTS. 

That said Edourd Bodart and Charles Barrez contributed to 
the eX) mses of (his Silt Of aid of this appeal, 

That on the 17th day of August, [880, Sigmund Tarris and 
Albert Tlarris. comprising the firm of Harris Brothers, eitizens 
of the State of New York, commenced an action against said 
firm of Kennedy & Durr, in the Superior Court of the City and 
County of San Franeiseo, State of California, to recover the 
sum of SL,967, and costs for goods, wares and merchandise sold 
to that firm before June Loth, [8so. 

That such proceedings were had; that on the 31st day of 
Aneust, 1880, a judgment was duly given and made, rendered 
and entered in said) Superior Court in favor of the plaintiffs 
therein, Sigmund Harris and Albert Harris, and against the 
defendants therein, Thomas H., Kennedy and John Durr, com- 
prising the firm of Nennedy & Durr, for the sum of 81,967, and 
SOS COSTS. 

That said Sigmund Harris and Albert Harris contributed to 
the expenses of this suit and of this appeal. 

That the appellants herein and the said Sigmund Harris, 
Albert Harris, Edourd Bodart and Charles Barrez were in- 
formed and believed that the said firms of Tlarris Brothers and 
Ed. Bodart & Co. were by proper proceedings and orders made 
eo-complainants with the appellants in this suit, and they did 
not know that the said firms were not made sach co-complain- 
ants until after the rendition of said final deeree and after this 
suit was appealed to this Court. 

That the judgments at law, aforesaid, expire by limitation 
respectively on the thirty-first day of August, 1885, and on the 
first, second and thirtieth days of September, 1885. 

The Statute of the State of California called the ‘Code of 
Civil Procedure’ and governing the limitation of actions upon 
judgements is in the following language, viz.: 


Section 33D. 


‘The periods prescribed for the commencement of actions 
‘ other than for the recovery of real property are as follows:”’ 


Section 386. 


‘Within five years : 


“T. Anaction upon a juagment or decree of any Court of the 
‘ United States, or of any State within the United States.”’ 

If this cause is heard in this Court in its regular order and 
final decree should be ordered in favor of appellants in all hu- 
man probability the judgments at law in favor of said Ed. Bo- 
dart & Co., Harris Brothers, appellants, herein, and other 
ereditors will have expired by limitation. 

The appellee, MeDermott, is charged with having received 
all the estate of Kennedy & Durr under a conveyance which is 
fraudulent as to creditors and in these cases the defendant who 
is decreed to be an involuntary trustee can defeat the demand 
of a creditor on the ground that it is barred by limitation. 


McDonald os. Goldsmith, 24 Md., 228. 
6 ‘e et {5 &% 319. 

Fox os. Wallace, 31 Miss., 661. 

MeClenny os. MeClenney, 3 Tex., 196. 


Hlunt os. Knox, 34 Miss... 677. 


» 
. 
, 


¢ 


In case of suecess on the part of appellants the law denies 
them relief unless the cause can be heard speedily. 

The appellants therefore pray that the above entitled cause 
be advanced on the calendar of said Court, and be heard at an 
early day in this term. 


W. C. BELCHER, 
Counsel for A ppellants. 
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SUPREME COURT OF THE UNITED STATES. 


GEORGE A. MORRISON ef aZ., 
Appellants. 
againsl 


JOHN DURR ef a/., 
Appellees. 


SrTraTE oF NEw York, Bae 
City and County of New York,\ 


ALBERT Harris, being duly sworn, says that he is a mem- 
ber of the firm of Harris Brothers of said city. That on August 
31, 1880, a judgment was duly made, given, rendered and en- 
tered in favor of deponent’s said firm and against Thomas 
Kennedy and John Durr, composing the firm of Kennedy & 
Durr, in the Superior Court of the City and County of San 
Francisco, State of California, for 31,967 and S88 costs, which 
said judgment remains wholly unpaid. That deponent’s said 
firm has contributed to the expenses of this suit and of this 
appeal, and were informed and believed that they were by 
proper proceedings and orders, made co-complainants with the 
appellants in this suit, and did not know that they were not 
made such co-complainants until after the rendition of the final 
decree herein, and after this suit was appealed to this Court. 
That said judgment at law willexptre August 31, 1885. 


ALBERT HARRIS. 


Sworn to before me, } 
January 2d, 188). | 


A. W. BoGeErt, Jr., 
Notary Public (184), 


N. X. Go. 
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SUPREME COURT OF THE UNITED STATES. 


GEORGE A. MORRISON ef ai.. 
A ppetlauts., 


Appr //e Cs. 


STATE oF NEW 
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Ris, being duly sworn, savs that he is a mem 

ie firm of Harris Brothersof said city. That on August 
a judgment was duly made, given, rendered and en- 

favor of deponent’s said) firma and against Thomas 
Kennedy and Jolin Durr composing the firm of Kennedy & 


Durr, in the Superior Court of the Cjty and County of San 


é 
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Mranerseo. State of Californian. for SLO6G7 and SS) eosts. which 


suid judgment remains wholly unpaid. That deponent’s said 
firm has contributed fo the expenses of this suit and of this 
and belreved that they were by 


proper proceedings and orders, made co-complainants with the 


appellants in this suit, and did) not Know that they were not 
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appeal, and were informed 


made such co-complainants until after the rendition of the final 
decree herein, and after this suit was appealed to this Court. 
That said judement at law willexpire August 81, 1885. 


LUBERT HARRIS. 


Sworn to before me, 
Janthary Pd. 8s. 


W. Bocert, Jr.. 
Not 1, 0] Public ( | 
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Supreme Court of the United States. 


OCTOBER TERM, 1886. 


No. 270. 


GEORGE MORRISON anp OTHERS 
vs. 


JOHN DURR anv OTHERs. 


BRIEF FOR APPELLANT. 


BY 


EPPA HUNTON. 


Jupp & DETWEILER, PRINTERS 


Supreme Court of the Auited States. 


No. 270. 


GEORGE MORRISON Anpb Orners 
US. 


JOHN DURE ann Orners. 


ON APPEAL. 


The bill in this ease contains the following averments: 

George A. Morrison, John Herriman, Joseph C. Alexander, 
comprising the firm of Morrison, Herriman & Co., Joseph 
Beckel and Benjamin Beckel, comprising the firm of Joseph 
Beckel & Co., and Thomas Drew, the complainants, New 
York; Thomas H. Kennedy and John Durr, firm of Ken- 
nedy & Durr, Joseph Kennedy and Charles IF. MacDermot, 
the defendants, San Francisco. 

Oth. Morrison, Herriman & Co. on the Ist September, 
1880, recovered judgment against [kennedy & Durr for 
$6,509.49 and costs in the supreme court of California. Ex- 
ecution returned—no property. 

6th. Joseph Beckel & Co. on the 1st September, 1880, 
recovered in same court a judgment against same defendants 
for $1,501.50. Execution returned—no property. 

7th. Thomas Drew, on the 30th September, 1880, recovered 
in same court against same defendants a judgment for 
$1,200.28. Ixecution returned—no property. 


7th a. At and before the 5th March, 1879, Kennedy & 
Durr had in their store in San Francisco a stock of merchan- 
dise of the value of $112,000; that their just debts and 
liabilities amounted to not more than 878,000, of which 
debts they owed to MacDermot not exceeding $5,000, who 
was a man of large capital, designing and unscrupulous; 
on and before the last-mentioned date the said Kennedy «& 
Durrand the said MacDermot formed the fraudulent design of 
cheating the creditors of INKennedy & Durr, both present and 
future; that a composition was to be forced with the present 
creditors and establish large credit for said firm, acquire for 
it large quantities of goods, and cover them up under the 


i, 


name of MacDermot. 

Sth. That on Sth March, 1879, MaecDermot commenced his 
action against Kennedy & Durr on four alleged promissory 
notes, bearing date respectively, 15th December, 1876, 20th 
February, 1877, 18th May, 1877, and 15th May, 1878, and 
on tbe same day, dth March, 1879, said MacDermot sued out 
an attachment against the said Kennedy & Durr, and on 
that day the sheriff attached all their goods in their said 
store, but subject to six previous attachments. 

That the defendants Kennedy & Durr consented to judg- 
ment, and on 24th March, 1879, by collusion, a judgement 
was tendered in favor of said MacDermot against Kennedy & 
Durr for $51,725.75, with large interest, which Judgement 
was obtained by collusion to aid in perpetration of the frauds 
hereinafter set forth. 

9th. Jos. L. Schmidt’s attachment and judgment of 15th 
March, 1879, for $31,582.42. 

10th. L. Jacobi, on 15th March, 1879, on his suit and at- 
tachment recovered judgment for $15,867. 

These two last judgments were upon notes of Kennedy & 
Durr to Godcheoux Bros. & Co., made as accommodation 
paper, without any consideration, were endorsed to Schmidt 
and Jacobi first, and afterwards to MacDermot, without any 
consideratien and with notice that they were accommodation 


© 
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paper and that no consideration had been received on them. 

They constituted the first and second of the six attach- 
ments alluded to in paragraph 8. These two judements 
were rendered by collusion between MacDermot and Kenned y 
W Durr for the fraudulent purpose aforesaid. 

lith. On 11th March, 1879, Kennedy & Durr made a 
statement of their pretended habilities to a committee of 
their creditors, citizens of California; they represented their 
debts to be $154,480, including pretended demands of Mac- 
Dermot on his jadgment of $31,725.73—of his pretended 
judgements in-name of Schmidt & Jacobi of 847,550.80, and 
a pretended note of Kennedy & Durr to him of 87,500. 

That of said indebtedness, real and pretended, was owing 
to persons residing in California, except to New Yorkers, as 


follows— 


Morrison, Herriman & Co 
If. b. Clatlin & Co 
i. S. Jaffrey & Co 


That said Kennedy & Durr offered a composition to said 
committee of twenty-five cents on the dollar. The com- 
mittee, after an examination of the books of Kennedy & 
Durr, rejected this offer. 


12th. That on the 25th March, 1879, upon executions on 
the judgmentsand attachments of Schmidt and Jacobi, owned 
by MacDermot, the whole of the property of Kennedy & Durr 
was sold to MaeDermot for $44,765.51, which satisfied the 


Schmidt execution, and paid $11,625.65 on the Jacobi exe- 


eution; that in making this sale the sheriff acted under 
direction of MaeDermot and Kennedy & Durr, and sold in 


ra 


such manner as to cause a large sacrifice—the property 
being worth $112,000. 

That-after this purchase was made by MacDermot the busi- 
ness was carried on in his name, but, in fact, for the benefit 
of MacDermot. 


f 


13th. That on 27th March, 1879, Kennedy & Durr ef- 
fected a compromise with their merchant creditors in Cali- 
fornia for fifty cents on the dollar, and gave their notes 
therefor payable in three, six, nine, and twelve months, with 
MacDermot as endorser. 


Aggregate of debts compromised -- ----------- $60,808 50 
Notes endorsed by MacDermot--_---- cbsiosioausisbiii 30,404 25 


This compromise embraced all their California creditors 
except MacDermot and Jos. Kennedy. 


f4th. That from 25th Mareh to 10th September, 1879, 
MacDermot conducted said business so pretended to be pur- 
chased, in the same place and in the usual way, under the 
immediate control and management of Kennedy & Durr. 

10th August, 1879, Thomas H. Kennedy drew from said 
business, while acting as agent for said MacDermot, asum of 
money sufficient to discharge the New York liabilities, and 
while acting as such agent went to New York and paid in 
full Morrison, Herriman & Co., H. B. Claflin & Co., and E. 
I’. Jaffrey & Co., being all their debts in New York. 

Thomas H. Kennedy further fraudulently represented to 
said New York creditors that the composition mentioned in 
paragraph 13 had been accepted by all their creditors in 
California, including the debts of Joseph Kennedy and Mac- 
Dermot; that all judgments, attachments, claims, and de- 
mands had been satisfied, and that Kennedy & Durr were 
owners of store, stock of goods, &c., mentioned in paragraph 
8; that they had no difficulty in getting a compromise with 
MacDermot at a very low figure and a transfer to them of the 
stock of goods, &c., by reason of the intimate relations 
between them. 

That said Thomas H. Kennedy then proposed to said New 
York creditors who had been paid off to buy goods in large 
quantities on four months’ time, and, believing in and rely- 
ing on his statements, they did (H. B. Claflin & Co. and E.S, 
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Jaffrey & Co.) open accounts with and sell on credit to 
Kennedy & Durr. 

That by fraudulent representations of said Thos. H. Ken- 
nedy and by reference to Claflin & Co. and Jaffrey & Co., 
Thomas Drew, Joseph Beckel & Co., and James Talcott and 
other merchants in New York sold to Kennedy & Durr large 
quantities of goods, and the complainants and other New 
York merchants continued to sell to them till July 18, 1880; 
that these fraudulent representations of Thos. H. Kennedy 
were made in collusion and confederation with and with 
the knowledge and consent of MacDermot, to aid in the frauds 
perpetrated on complainants hereinafter mentioned ; ‘that 
the money furnished to pay New York debts in full was 
furnished Thos. H. Kennedy in collusion to perpetrate said 
frauds. 

15th. That on the 10th September, 1879, MacDermot as- 
signed said store, of value of $112,000, to Kennedy & Durr 
without consideration, and in collusion with them to per- 
petrate the frauds, and until the 13th July, 1880, the busi- 
ness was conducted in name of Kennedy & Durr, who, during 
said time, bought large amounts of goods from their New 
York creditors (the complainants) and also of California 
merchants, all of which were sold at retail at their store; 
that during this time and after the assignment to Kennedy 
& Durr, MacDermot also purchased goods of California mer- 
chants, which were placed in the store, mingled with other 
goods, and sold at retail with them; that from the date of 
said pretended assignment till said 15th July, 1880, Kennedy 
& Durr delivered to MacDermot the greater part of the receipts 
for sale of said goods, procured money from McDermot to 
meet their bills, and that MacDermot exercised the same con- 
trol and direction as before the pretended assignment. 

16th. That on the 15th July, 1880, Kennedy & Durr were 
indebted to complainants, as stated in paragraphs 5, 6, and 
7, and to Claflin & Co., Jaffrey & Co., and other New York 
merchants in sums aggregating about $70,000. This in- 
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debtedness was incurred by means of the fraudulent represen- 
tations of Thomas H. Kennedy, as set out In paragraph 12, 
and still remains due. 

I7th. Between the 27th June and 15th July, 1880, and 
prior to execution, mentioned in paragraph 18, Kennedy & 
Durr, toavoid the insolvent laws then in force in California, 
bought up all the claims against them, except as hereinafter 
mentioned, whether due or not, disputed or not. Money for 
this purpose was furnished by MacDermot out of money re- 
eeived from store of Kennedy & Durr, and for the purpose 
of defrauding complainants and other creditors. 

17tha. That on and before the 15th July, 1880, by means 
of the fraudulent representations of Thomas I. Kennedy, as 
aforesaid, Kennedy & Durr had bought and had delivered 
to them goods which, with fixtures, ete., amounted in value 
to $150,000, and the defendants, seeing their frauds suecessful 
in obtaining this large amount of goods upon credit from 
their New York creditors, and seeing that the time had 
arrived to secure the fruits of their fraud, proceeded to con- 
summate it in the following way: 

18th. That on 185th July, 1880, MaeDermot sued out his 
execution on his judgment for $31,725.78, mentioned in 
paragraph 8, and it was levied on said store, fixtures, &e., 
and advertised to be sold Lith August, 1880. 

19th. That on 15th July, 1880, MacDermot commenced 
sult against Kennedy & Durr for $46,794 for money paid, 
laid out, and expended by MacDermot tor Kennedy & Durr 
in the two years next preceding; that said suit was prose- 
cuted in pursuance of the fraudulent design to cheat the 
creditors of Kennedy & Durr. On same day MacDermot 
issued an attachment, which was levied on store, &e., being 
the same levied on under execution in 18th paragraph ; 
that on 15th July, 1880, Kennedy & Durr confessed judg- 
ment for the said $46,794; that said confession of judgement 
was in pursuance of said fraudulent design to cheat the 
creditors of Kennedy & Durr. 


20th. That on 11th August, 1880, said store, &e., was sold 
under said execution to MacDermot for $59,585.80 ; that the 
same was worth $150,000 and was sold under direction of 
Kennedy & Durr and MacDermot so as to be sacrificed ; that 
thereafter, and while the business was earried on by MacDer- 
mot, there was a secret understanding whereby MacDermot 
carried on this business avowedly for himself, but, in faet, 
for Kennedy & Durr and himself, and said MaecDermot holds 
said business in secret trust for Kennedy & Durr. 

21st. That on loth July, 1880, Kennedy & Durr assigned 
all their book accounts to Jos. Kennedy for his pretended 
debt of 87,500, mentioned in paragraph 11; that Jos. Ken- 
nedy was poor and an employe of Kennedy & Durr, and 
from 15th July to 11th of August said Jos. Kennedy collect ed 
nearly all of said book aecounts. ostensibly for himself, but 
in fact for his co-defendants, and delivered all the money so 
collected to MaecDermot; the pretended note of $7,500 was 
wholly without consideration and a part of the fraudulent 
scheme. 

22d. That after 11th August, 1880, MaecDermot has ostensi- 
bly continued the soe as before, under the immediate 
direction and control of Kennedy & Durr. The said Jos. 
Kennedy, immediately after sale, resumed his place in the 
store as an ae and the uncollected bills, pretended to 
be assigned to him, have been collected sinee Lith August, 
1880, by employés of Kennedy & Durr at the store; that 
goods in store have been reduced by the active exertions. of 
Thos. H. Kennedy within two weeks, by finding other places 
for sale, and the same are now worth $100,000. 

20d. That outside of the property fraudulently claimed 
by MacDermot under sale aforesaid, Kennedy & Durr have 
no property out of which complainants’ judgments can be 
made. 

24th. That Kennedy & Durr, on 5th Mareh, 1879, did not 
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owe MacDermot $51,725.75, or any part thereof, except 55,000; 
that said four promissory notes, specified in paragraph 8, 


_— 


8 


were not made as dated, but just before the action was 
brought, as stated in paragraph 8; that said notes did not 
represent any actual indebtedness beyond the $5,000, but 
were made to assist Kennedy & Durr in cheating their cred- 
itors. 

25th. That it is not true that on the day of August, 
1879, the said Kennedy & Durr had effected or attempted to 
effect a composition with MacDermot, as represented to Mor- 
rison, Herriman & Co., Claflin & Co., and Jaffrey & Co.; 
that the said nominal assignment of the store to MacDermot 
was not made on the day of August, 1879, but after the 
return of Thos. H. Kennedy from New York in September, 
1879, and after the goods had been obtained on credit in 
New York; that said Thomas H. Kennedy, in New York, in 
August, 1879, was acting in pursuance of a fraudulent col- 
lusion with Durr and MacDermot to defraud these complain- 
ants. 

26th. That the pretended assignment of the store by Mac- 
Dermot to Kennedy & Durr was not made in good faith, or 
for value or for any purpose, but in pursuance of the fraud- 
ulent design of the parties thereto to cheat the complainants 
and other creditors of Kennedy & Durr. 

27th. That Kennedy & Durr were not indebted to Mac- 
Dermot $46,794, mentioned in paragraph 19, or in any sum, 
except a small sum of not more than $8,000, for money 
lent; that the allowance of judgment therefore was in pur- 
suance of said fraudulent design. 

28th. That MacDermot did not become in good faith the 
purchaser of the store and goods on the 11th of August, 
1880, but for the purpose of carrying out said fraudulent 
design. 

20th. That the assignment of the book accounts to Joseph 
Kennedy was not made for any consideration, or for any 
purpose except to cheat the creditors. 

80th. That the judgments procured by said MacDermot 
and assigned to him (paragraphs 8, 9, 10) are fraudulent and 


collusive, and procured for the purpose, by means of attach- 
ments, of covering up the property of Kennedy & Durr and 
cheating their creditors. 

3ist. That the defendants particularly combined to ob- 
tain goods from complainants and others in New York and to 
cover up all theassets of Kennedy & Durr and to cheat their 
ereditors. 

31. That defendants particularly combined to obtain goods 
upon credit from complainants and to cover up for their 
benefit and to cheat creditors. 

S2d. About same as 51. 

sod. About same as ol. 

s0da. That from time of pretended purchase of store by 
MacDermot, on 25th March, 1879, to present time he has re- 
eeived from sales at store not less than $150,000 above ex- 
penses and beyond payments of such creditors as defendants 
chose to satisfy,and beyond the money appropriated by him 
towards satisfaction of his fraudulent judgments; that he 
has not accounted for this large sum so received except se- 
cretly to his eodefendants in consummation of the fraudu- 
lent design as aforesaid. 

o4th. Additional faets and averments showing fraud, and 
showing Judgments and sales under them were fraudulent. 


A. MacDermot is a capitalist whose business is to lend 
money on good security—a designing, shrewd, unscrupulous 
business man. 

B. About 14th March, 1879, Kennedy & Durr pretended 
insolvency and offered 25 per cent., and stated they owed 
MaecDermot $51,000; creditors appointed committee, who re- 
quested to see books; Kennedy & Durr objected ; committee 
refused composition unless they could sce books; Kennedy 
& Durr then produced two ledgers and cash book ; an exam- 
ination of them disclosed 

First. One of the ledgers showed account of persons in- 
debted to firm. 

) 
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Second. The other showed accounts of persons to whom 
Kennedy & Durr were indebted, but did not show the ac- 
counts of MacDermot. 

Third. The aecounts.in this last ledger were written 
therein consecutively, no blank intervening page, and all 
were written in black ink, except that of E. H. Jones & Co. 
A close examination showed this account was all written at 
onee, and not from day to day, as the alleged transactions 
took place. 

Fourth. Cash-book. Similar appearance. 

Fifth. Last page of second ledger showed a list of Habilities 
of Kennedy & Durr, and here was first mention of MeDer- 
mot. An examination of this entry showed that the amount 
set opposite MacDermot’s name had been erased and amount 
then standing written over erasure. 

C. Kennedy & Durr were asked where they procured these 
books, but no answer could be had, exeept they had pur- 
chased cash-book at auction. 

Kk. Fox & Kellogg appeared for Kennedy & Durr in suit 
of MacDermot vs. Kennedy & Durr (par. 8), on 6th March, 
1879, and on 11th March, 1879, appeared for MacDermot— 
for plaintiffs in suits Jos. L. Schmidt and LL. Jacobi (par. 9 
and 10), and 14th July, 1880, appeared for Kennedy & Durr 
in suit against them by MacDermot (par. 19), and in each 
of said appearances, whether for MacDermot or Kennedy & 
Durr, was followed by an immediate judgment against Ken- 
nedy & Durr. 

I’. That in September, 1879, MacDermot, who is a close 
business man and careful about security for his debts, as- 
signed said store, &ec., to Kennedy & Durr, leaving his judg- 
ment (par. 8) and judgment of Jacobi vs. them unsatisfied 
and unsecured. 

G. No change in relationship of MacDermot and Kennedy 
& Durr until after the return of Thos. H. Kennedy from 
New York ; before that time Kennedy & Durr were osten- 
sibly the agents of MacDermot. 
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H. That in the month of August, 1879, Kennedy & Durr 
had no means of getting money except from sale of goods 
claimed by MacDermot, or from him. 

I. That after transfer of the store to Kennedy & Durr, in 
September, 1879, the book-keeper was an employé of Mac Der- 
mot and delivered all the rte to MacDermot. 

J. That after said transfer MacDermot purchased in his 
own name goods for retail agro placed them in said store, 
under charge of Kennedy & Durr, from Rosenbaum and 
other merchants in San Francisco. 

K. That on three or more occasions MaecDermot, just be- 
fore the 18th of July, 1880, gave orders to employes in the 
-store about arrangement of stock, &e., which were obeyed, 
with the knowledge and consent of Kennedy & Durr. 

L. | | 

M. That Jos. Kennedy is abrother of Thos. H. Kennedy— 

. Who through all the changes was retained as an em- 
pose in this stere. 

That upon composition of California creditors MacDer- 
in a shrewd business man, endorsed their paper to the 
amount of more than $30,000, while he (MacDermot) was 
ostensible owner of the store and all the other property of 
Kennedy & Durr, who had no means of paying the compo- 
sition except from the store, of which MacDermot was pre- 


tended owner. 

P. That at time of transfer of stock of goods, &e., to Ken- 
nedy & Durr by MacDermot, in September, 1879, a large por- 
tion of said composition notes were unpaid, yet said transfer 
W pe ges eae without saving any control to secure said notes, 

That Fox & Kellogg, who appeared for and against 
Pedre & Durr in actions in equity, are and were the con- | 
fidential legal advisers of MacDermot. 

kh. That sale of goods, &e., by sheriff, 25th Mareh, 1879, 
was made in blocks—that is, the store was divided into six 
or seven departments, and each arbitrarily declared a block, 
and were sold by blocks in bulk. No business man could 
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intelligently purchase; that it was so arranged by Ien- 
nedy & Durr and MaeDermot as part of conspiracy to cheat. 

S. That sale by sheriff on 11th August, 1850, was made 
in same way, for same purpose. 

T. That since last sale to MacDermot the business has been 
conducted in MacDermot’s name entirely by Kennedy & 
Durr. 

U. That Kennedy & Durr, claimed by MacDermot to be - 
notoriously insolvent, have within two weeks been making 
arrangements to procure smaller stores in other parts of the 
State to sell the goods in the store in San Francisco without 
objection from MacDermot and with his consent. 

V. That MaeDermott has received more than $150,000 in 
cash from proceeds of sale of said goods above expenses and 


more than $50,000 over all judgments and claims he now 
has or has had against Kennedy & Durr, and yet falsely 
pretends they remain unsatisfied, except $09,585.80 paid by 
sheriff. 

W. That said store, notwithstanding its nominal owner- 
ship by MacDermot, was all the time conducted by Itennedy 
W Durr. 

X. That the judgments of and those controlled by Mac- 
Dermot were entered within ten days after action begun 
and before time for answer had expired. 

Y. On 12th July, 1880, Fox & Kellogg received from the 
store $1,800 1n goods to pay for services to MacDermot and 
Kennedy & Durr. 

doth. Prayers of the bill and interrogatories. 


Answer of MacDermot. 


Ist. Admits allegations in paragraph 1. 
2d. Admits, on belief, judgments in paragraphs 5, 6, and 7. 


dd. Admits Kennedy & Durr, on and before 5th March, 
1879, were doing a large mercantile business, as alleged in 
7 A., and had a large stock of goods. 
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Denies that their just debts, &e., on that day were not more 
than $78,000, but on information says they amounted to 
$150,000; denies he is an unscrupulous and designing man, 
and that he formed a conspiracy with Kennedy & Durr of 
cheating creditors of Kennedy & Durr, or colluded with any 
one to foree composition of ereditors of Kennedy & Durr, 
or to establish eredit for said firm by any representations. 

4th. Admits on 5th March, 1879, he brought suit against 
Kennedy & Durr, as alleged in paragraph 8, and attached 
the goods subject to the prior attachments, but denies collu- 
sion with Kennedy & Durr to cheat their creditors. 


dth. Admits paragraph 9, in regard to Schmidt’s judgment 
and attachment, as charged in paragraph 9; admits assign- 
ment thereof to him, but denies it was without consideration, 
and denies that the promissory notes were given without 
consideration. 


6th. Admits suit and attachment of Jacobi and assign- 
ment to him, as alleged in paragraph 10, but denies that 
assignment was without consideration ; denies that note in 
suit was without consideration, but was given for goods pur- 
chased. 


7th. Admits allegations of paragraph 11. 


Sth. Admits levy, sale, and purchase by him of all the 
goods of Kennedy & Durr under two executions assigned to 
him; admits price bid by him and return of sheriff, as 
alleged in paragraph 12, but denies improper manner of 
sale; denies that value of goods was $112,000, but was about 
$90,000, and if sold by retail would would have brought 
about $90,000; denies that he thereafter carried on the busi- 
ness for Kennedy & Durr. 

9th. Denies that Kennedy & Durr, on 27th Mareh, 1879, 
made a composition with their California creditors, and de- 
nies that they gave said creditors their notes endorsed by 
him, but says, on 24th March, 1879, he made on his own 


account a settlement and purchase of claims of certain cred- 
itors of Kennedy & Durr,as further set out in paragraph 24 
of his answer. 

10th. Denies that from 25th March, 1879, he conducted 
the business under control, &e., of Kennedy & Durr, and 
that he conducted it at all longer than 23d June, 1879; de- 
nies that Thos. Kennedy, while acting as his agent, with- 
drew money to discharge their debts in full outside of Cali- 
fornia; denies all the allegations of paragraph 14, and avers 
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that at the time Kennedy made these representations in New 
York, Kennedy & Durr were the owners of store In California ; 
denies collusion with Kennedy to perpetrate a fraud. 


11th. Admits he assigned to Kennedy & Durr, but says it 
was on 23d June, 1879; that value, when assigned, was not 
$112,000, or any more than $410,000 cash at auction, or 
$70,000 at retail; denies that assignment was without con- 
sideration or in col.usion; admits after 25d June, 1879, 
until 18th July, 1881, store was conducted by Kennedy «& 
Durr, and that they bought goods in New York and Cali- 
fornia for sale at store; denies that he during that time 
purchased goods in California, which were placed with other 
eoods in store for sale. Admits that Kennedy & Durr de- 
livered to him greater part of receipts in store from 25d 
June, 1879, to 15th July, 1880, and procured money from 
him to meet their bills; but denies that he exercised same 
control as before assignment, or any control. 

12th. Admits indebtedness of Kennedy & Durr in New 
York on 15th of July, 1880, but says it was not more than 
$58,000; denies on belief that this indebtedness was in- 
curred by fraudulent representations, as charged in para- 
graph 12. 

13th. Denies the collusion and confederation charged in 
paragraph 17. | 


14th. Denies fraudulent conduct charged in paragraph 18a. 


in 
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15th. Admits charge of paragraph 18. 


16th. Admits suit against Kennedy & Durr on 15th July 
1880, for $46,794, as charged in paragraph 18, but denies 
the fraudulent collusion to cheat ereditors of Ikennedy & 
Durr; admits attachment, as charged in paragraph 19, 
and answers of Kennedy & Durr offering to allow judg- 
ment for full amount, and the rendering Judgment accord- 
ingly, but denies fraudulent collusion ; admits sale of store 
under execution on said judgment on I1ith August, 1880, 
and purchase thereof by him at $59,585.80; denies im- 
proper manner of sale, resulting in sacrifice; denies that the 
property was worth more than $60,000; denies any sceret, 
fraudulent understanding with Kennedy & Durr at time, 
or that he held or holds the said store for the benefit of 
Kennedy & Durr. 

17th. Denies, on belief, that Kennedy & Durr made as- 
sionment to Joseph Kennedy of their book accounts, and says 
he purchased at sheriff’s sale, on 11th August, 1880, all the 
book accounts, but very little was realized therefrom; 
what was collected he believes was delivered to him: Denies 
fraud in note for $7,500, as charged in paragraph 11. 


1Sth. Denies the control of Kennedy & Durr after 11th 
August, 1880; denies that Thomas Kennedy has been en- 
gaged in finding other places for sale of the goods, which 
were not worth more than $60,000; admits Joseph Kennedy 
soon after sale to him resumed place in store; denies that 
the uncollected bills were assigned to Joseph Kennedy, but 
they were collected by his (MacDermot’s) employés. 

19th. Admits insolvency of Kennedy & Durr, but denics 
that their property has been placed in his nominal posscs- 
s10On. 

20th. Denies that four promissory notes in paragraph 8 
were not made on days of their date ; denies they were made 
just before action was brought on them; denies they were 
made to assist Kennedy & Durr in cheating their creditors. 
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21st. It is true that on day of August, 1879, at time 
of alleged representations of Thomas H. kennedy in New 
York, the assignment of the store had been made to Ien- 
nedy & Durr, to wit, on 23d June, 1879 ; denies any collusion 
with Kennedy & Durr in opening accounts in New York in 
August, 1879. 

29d. Denies bad faith in assignment of store; denies ab- 
sence of consideration in same. 

23d. Denies receipt of $150,000 from sale of goods from 
25th Mareh, 1879, to present time, or any sum whatever 
over expenses and above sum appropriated to pay his judg- 
ments. 

24th. He gives an account of his transactions with Ken- 
nedy & Durr from 1868 to 11th August, 1550. 


25th. In answer to other special facts set out in paragraph 
o+ of the bill he says: 


A. He is a capitalist, whose business is principally loan- 
ing money, but he is not designing, shrewd, or unscrupulous. 

B. Has no knowledge of objection of Kennedy & Durr to 
produce their books to creditors, and has no knowledge of 
said books, except that the ledger was a merchandise ledger, 
containing aecounts of merchants from whom they pur- 
chased ; contained no other accounts. He appears in this 
ledger with statement of the several promissory notes owing 
to him; that a slight correction appears; denies that the 
books presented the appearance of having been written at 
one time or purposely smudged or soiled. 

C. Denies, on information, allegations in C of bill. 
IX. Fox & Kellogg only appeared for him in suits of 
Schmidt and s sobi, and he purchased these two claims 
after learning from Fox & Kellogg, general attorneys for 
Kennedy & Durr, that these claims were genuine. 

I, Explains assignment of store to Kennedy & Durr on 
23d June, 1879, and not in August, 1879. 
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_ G. Denies al’egations in paragraph G. 
CW Hl. Admits this on information. 
Ni- I. Denies this. 
on IX. Denies this. 
in L.. (Not answered.) 
M. Denies this. 
ib- N. Admits this. 


O. Denies composition between Kennedy & Durr and 
their ereditors, and avers he made settlement of these debits 


ym er | e 
oa on his own account and for his own protection. 
12 P. Admits and explains this. 
7 (). Denies this. 

Rt. Admits sale of store by defendants, but denies conspir- 
ina acy. 

S. Ieurther explanation of sale by defendants and denial 
ph of conspiracy. 


TT. Denies this. 
U. Has no knowledge of this; denies it was done with his 
Wn- consent. 


us. V. Denies this. 
to W. Denies this. 
of X. Admits this. 
er, Y. Has no knowledge of receipt of Fox & Kellogg of goods 
ur- from store. 
his | , 
ng 26. Denies this. 
he ' ie phi 
at 
ASSIGNMENT OF ERRORS. 
To come in after “26.” on page 17. 
of = 
as Phe court below decided that there Was no fraud »yroved 
“a against defendant Charles F. MaeDermot and Disisataiaa tua 
complainants’ bill. 
on Phe appellants assign as error in this decree of the eourt 


ed on the pleadings 


= 


below, that the eourt should have deeid 
and proof that there wes fraud in the conduct of said Charles 
I, MacDermot, and should have vivep the eom 
rehef they prayed for. 


plainants the 
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with Kennedy & Durr by which Kennedy & Durr were 
to have credit in New York, buy large quantities of goods 
from the complainants—New York merchants—and turn 
them over to Chas. Ff. MacDermot, and by which the New 
York merchants were to be defrauded out of their merchan- 
dise, and the proceeds of the sale of the goods divided be- 
tween the defendants. 

It is conceded that this scheme was very skillfully devised, 
and so executed as to make it somewhat difficult to prove. 
It. is believed, however, that enough appears by the evidence 
to show that the transaction was fraudulent, and that the 
said Chas. F. MacDermot should be made to pay for the 
g2oods purchased of complainants by Kennedy & Durr. 

The testimony of John W. Clark, an employe of the firm 
of Morrison, Herriman & Co., beginning on page 116 of the 
record, discloses the fact that the firm of Kennedy & Durr 
were indebted in the month of March, 1879, to— 


meorrison, seettoman @& Co... 126. .csceiounwn $1,464 18 
ee FI IN sacsean cases: wieeienin: wsacintun intl inieame 172 04 
a On NR I iii ster csi t-c nisa 1,578 39 


Also that this indebtedness to the three firms was paid in 
full the 5th day of August, 1879, by Thos. H. Kennedy, of 
the firm of Kennedy & Durr; that at that time there was a 
conversation between Thos. H. itennedy and said Clark, in 
which the former said to Clark that the firm of Kennedy «& 
Durr had compromised and _ settled all their San Franciseo 
indebtedness (except that due Godchaux Bros. & Co., which 
latter consisted of accommodation notes made by Kennedy 
& Durr to Godchaux Bros. & Co., in amount $51,000) at fifty 
cents on the dollar, and that they had settled and compro- 
mised the indebtedness on these Godchaux Bros. & Co.’s notes 
at ten cents on the dollar. Said Kennedy also told the wit- 
ness Clark that the firm of Kennedy & Durr had_ paid 
Chas. F. MacDermot all that said firm had ever owed said 
MacDermot, and that said Kennedy and his partner, Durr, 
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had got back from said MacDermot the business which they 
had formerly owned, and that Kennedy & Durr were per- 
fectly solvent and had asurplus capital of nearly $50,000 over 
and above all Habilities. The witness Clark says further 
that said Kennedy, in thesame conversation, stated that the 
firm of Kennedy & Durr had reopened accounts with H. B. 
Claflin & Co., who had offered to accommodate them in every 
way possible, both as to selling goods on eredit and also ac- 
cepting Kennedy & Durr’s draft on them, H. B. Claflin & 
Co. Said Kennedy also told said witness that the firm of 
IKkennedy & Durr had reopened accounts with E.S. Jaffray 
& Co., A. T. Stewart & Co., and the American Hosiery Com- 
pany,and to the knowledge of witness the firm of Kennedy & 
Durr, after said payments to New York creditors, opened 
accounts with Peter Daunton, Edward Bodart & Co., Harris 
Bros., Rice & Stiefle, Thomas Drew & Co., Joseph Beckel & 
Co., Hoffstadt Bros., and W. A. Drown & Co., all of New 
York, all accounts on eredit,which continued until July, 1880. 

Thomas H. Kennedy had a conversation with the witness 
In the month of August, 1879, concerning the financial affairs 
of the firm of Kennedy & Durr at the time he paid off his 
New York ereditors. Said witness, in answer to the 13th 
interrogatory, says that he had a conversation with Charles 
I. MacDermot in regard to the firm of Kennedy & Durr 
about the month of May, 1879,and that MacDermot on that 
oceasion told witness that the firm of IXennedy & Durr were 
all right again, perfectly solvent and responsible for all they 
would buy of Morrison, Herriman & Co. or others; that 
Kennedy & Durr were over their business troubles (referring 
to their failure in March, 1879),and MaeDermot said to wit- 
ness “Sell Kennedy & Durr all the goods you can on the 
usual credit; you will lose nothing by so doing.” At that 
time MacDermot asked witness to belp Kennedy & Durr ali 
he could when he went to New York, in the way of sell- 
ing them goods and giving them credit. MacDermot also 
told witness on this oeceasion that Kennedy & Durr had 
settled with all of their San Francisco creditors and had 
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made arrangements to buy the Godechaux accommodation 
notes at ten cents on the dollar, and that the only persons 
they had to settle with at that time were their New York cred- 
itors, and that Kennedy & Durr had pledged their then New 
York creditors 100 cents on the dollar. MacDermot also stated 
to witness at the time that there was absolutely no danger 
of any kind whatsoever to Morrison, Herriman & Co. or any- 
body else in selling to Kennedy & Durr, as Morrison, IHerri- 
man & Co., whom witness represented, had theretofore done, 
and that “ we would, as would all others, certainly get our 
money for all future sales that Morrison, Herriman & Co. 
and others might make to Kennedy & Durr.” 

Thomas H. Kennedy, of the firm of Kennedy & Durr, also 
stated to E. 8. Jaffray, as appears in the latter’s deposition, 
page 126 of record, that the firm of Kennedy & Durr had 
failed in business, and that they had compromised and settled 
all their debts, and that they had paid Charles I*. MacDer- 
mot and were not owing him anything. He said that the 
firm of Kennedy & Durr could have paid their creditors a 
much larger percentage upon their claims than their cred- 
itors had agreed to accept, and that after all their compro- 
mised debts and every other debt they were owing was paid 
they would have a surplus in their business of $44,262.89, 
and he then made to witness the following statement of the 
then financial condition of the firm of Kennedy & Durr, 
which witness reduced to writing in the presence of said 
Kennedy, as follows: 


Stock of merchandise, worth _...-.._~. ~~ -__- $92,832 84 

ee IN NN sis i stv ssw nicer niente 10,812 57 

Se etntnnie itt sin seaniensiceianinieioaiigs  toiseaanile $108,645 41 

Liabilities: 

In San Francisco ........... __-. $22 846 27 
RR SN IN sili is nis exsist 2,210 36 
Composition notes ~......-.....-- 30,476 69 
IE iin icicle emi tsa seine 3,786 00 

99,582 52 

Leaving a net surplus of assets on hand of.-_ $44,262 89 


one 
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This was in the month of August, 1879. Relying upon 
the statement of Mr. Kennedy, the witness, for the firm of 
I. 8S. Jatfrav & Co., opened an account with the firm of Ken- 
nedy & Durr and sold them large amounts of goods upon 
credit. Mr. Kennedy stated that his firm had settled with 
all their creditors and had made a large sum of money by 
compromising their debts. He particularly mentioned Mr. 
Chas. I. MacDermot as having been paid by them, and that 
they owed him nothing. Upon the account thus opened by 
the firm of Kennedy & Durr with the firm of E.S. Jaffray 
& Co., continuing until the loth. of June, 1880, the firm 
of Kennedy & Durr bought merchandise amounting to 
$54,185.70, on which they paid the sum of $19,577.99, leav- 
ing a balanee owing of $14,605.71, in addition to interest. 

[t will appear from the evidence that the sale of the effects 
of Kennedy & Durr made on the 25th day of March, 1879, 
under attachment in the action of Joseph Schmidt and L. 
Jacobi, wasa sale at iImimense sacrifice, and Chas. I. Mac- 
Dermot purchased the same for $44,763.51, while the prop- 
erty he purchased for that sum was valued at $112,900; 
that while the purchase was made by Chas. I. MacDermot 
the business was thereafter carried on as usual, and, though 
in the name of Chas. f. MaeDermot, it was, in truth and 
fact, for the benefit of Kennedy & Durr as well as the 
said MacDermot; that after the said 25th day of March, 
1879, and only two days thereafter, Kennedy and Durr 
effected a compromise with their California creditors at fifty 
cents on the dollar, payable in four equal installments of 
three, six, nine, and twelve months; that the notes of these 
installments were endorsed by Chas. I. MacDermot, and all 
of the California creditors except Chas. F. MacDermot and 
Joseph Kennedy accepted said compromise; that, in earry- 
ing out the said compromise with their other creditors, 
Kennedy & Durr gave four notes endorsed by Chas. I*. Mac- 
Dermot. 

From the 20th day of March, 1879, up to the 10th day of 
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September, 1879, Charles I’. McDermot continued to conduct 
the business purchased from kennedy & Durr in all respects 
and in the usual way and at the same place as it had there- 
tofore been carried on, under the immediate management 
and control of the de fnndinaiin IKkennedy & Durr; that after 
this compromise with all the creditors of Kennedy & Durr, 
— Charles I. iaireneecineting to wit, on the 10th day of 

September, 1879, Charles F. MacDermot made an assignment 
of the stock of goods, fixtures, book accounts, good will, ete., 
of the said stores of Kennedy & Durr, of the value of $112,000, 
to the said Kennedy & Durr; and thereafter, until the 15th 
day of July, 1880, the business in said stores was conducted 
by the defendants. Kennedy & Durr; that said defendants 
Kennedy & Durr, during the last-mentioned time, bought 
large amounts of goods in New York upon eredit from com- 
plainants and other merchants, and also purchased goods 
from merchants in the State of California, all of which was 
sold at said store on Market street, in San Francisco. 

By the fraudulent means resorted to by Kennedy & Durr 
and Charles IF. MacDermot, Kennedy & Durr accumulated 
in theirstore in San Francisco a large stock of goods, amount- 
Ing in value to $150,000; these goods were bought upon the 
eredit of Kennedy & Durr, which eredit was given to them 
by reason of the fraudulent representations of Kennedy 
backed by the fraudulent Oe ae cake of Charles I. Mac- 
Dermot, as testified to by J. W. Clark, page 118 of the 
record. 

Thus 1t will be seen that, by the execution of the fraudu- 
lent conspiracy of Kennedy & Durr and Chas. IF’. MacDermot 
to defraud the ereditors, said Kennedy & Durr were on 
the date last aforesaid, in possession of a stock of goods in 
their store In San Francisco of the value of $150,000, and 
that the credit by which this stock of goods was obtained 
accrued in part out of a conversation between Chas. I. Mac- 
Dermot and the witness Clark, in which MacDermot told 
Clark that Kennedy & Durr were all right again, perfectly 
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solvent, and responsible for all they should buy from Mor- 
rison, Herriman & Co., or others; that Kennedy & Durr 
were over their business troubles (referring to their failure 
in March,1879), and MaeDermot said, “Sell Kennedy & Durr 
all the goods you can on the usual eredit.” He also told 
the witness at the same time that Kennedy & Durr had settled 
up with all their California creditors, and had made arrange- 
ments to buy the Godchaux notes at ten cents on the dollar, 
and the only persons they had to settle with at that time 
were the New York creditors, and there would be no danger 
of any kind whatsoever to Morrison, Herriman & Co., or any- 
body else, in selling to Kennedy & Durr as they had there- 
tofore done, and for such sales they would certainly get their 
money. 

The New York sales to Kennedy & Durr thereafter made 
were made upon the representations of Kennedy & Durr and 
Chas. F. MacDermot, in May, 1579, that all the debts of Iten- 
nedy & Durr in San Francisco had been paid in full, and 
upon the further fact that the New York creditors were also 
paid dollar for dollar. Under the credit thus obtainec Ken- 
nedy & Durr again became flourishing merchants in San 
rancisco and acquired a stock of goods valued at $150,000. 
This was the point which Kennedy & Durr and Chas. F. Mac- 
Dermot designed to reach, and when reached they placed 
into operation the further portion of their scheme to obtain 
these goods bought from their New York creditors, or the 
proceeds of their sale, for the benefit of Chas. I. MacDer- 
mot. 

It will be borne in mind that in the month of May, 1879, 
Chas. IF. MaeDermot told the witness Clark that Kennedy 
& Durr were all right again, solvent and responsible for all 
they would buy, and over their business troubles, and he 
told the witness to sell Kennedy & Durr all the goods he 
could on the usual credit. He also told witness that Ken- 
nedy & Darr had settled with all and every one of their San 
Francisco ereditors, and yet, on the 5th day of March, 1879, 
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Chas. I’. MacDermot brought suit and attachment against 
Kennedy & Durr for the sum of $26,000 and interest, and 
sued out his writ of attachment, which was delivered to the 
sheriff of San Francisco county, by which the said sheriff 
levied upon and attached and took into his possession the 
entire stock of dry goods, &e., in their store in San I’rancisco, 
but subject to these previous attachments existing thereon, 
and referred to as follows: 

Jos. L. Schmidt vs. Kennedy & Durr, 25d Dist. Court. 

L. Jacobi vs. Kennedy & Durr, 25d Dist. Court. 

It. J. Le Breton vs. Kennedy & Durr, 25d Dist. Court. 

L. Strauss vs. Kennedy & Durr, 25d Dist. Court. 

J. Kennedy vs. Kennedy & Durr, 12th Dist. Court. 

Chas. De Young ef al. vs. Kennedy & Durr, 4th Dist. 


Court. 


On the 15th of July, 1SS80, when the defendants Kennedy 
& Durr were indebted, as alleged in the bill, to other credi- 
tors, amounting in the aggregate to about $70,000, and while 
the defendants Kennedy & Durr had in their possession a 
large stock of goods, valued at $150,000, procured from the 
complainants and others, the defendant, Chas. I°. MacDermot, 
obtained against Kennedy & Durr a judgment for the sum 
of $46,794.00, and issued exceution thereon ; that by virtue 
of these executions the sheriff sold the stock of goods then 
in the possession of Kennedy & Durr to Chas. I°. MacDer- 
mot for $59,585.80, and this sale was greatly below the real 
value of the property sold. 

What amount did Kennedy & Durr really owe Charles 
I’, MacDermot? Charles I’. MacDermot says in his answer 
that he had bought the attachment creditors’ liens for 
$01,000, and that the amount due to him upon his Judgment 
was $51,725.75, making the sum of $82,725.73, the amount 
due Charles F-. MacDermot at the time he sold the goods in 
1580. It is true that there was more due upon the attach- 
ments than $51,000, but MacDermot says in his answer that 
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his object was to receive from Kennedy & Durr the amount 
of his judement and what he had paid on these attachment 
creditors’ liens, so that thesum really due him was $582,720.75. 

But it is a little curious to trace the origin of this debt. 
Charles I’. MaecDermot, in his deposition, commencing on 
page 324 of record, says that this judgment which he claims 
was $31,725.78, and which in another part of the record is 
put at $46,794, was originally an advance of $0,000, made in 
IS68. | He says that the amountof his notes on which judg 
ment was obtained was made up of 85,000 and acerued in- 
terest, new notes being taken every now and again ; that oc- 
easionally he would give an order for dry goods on Iennedy 
& Durr, and when passing would draw some spending money 
once in three or four months, and the sum of the judgment 
is entirely made up from the original amount that he gave 
them to go into business, with interest upon that $5,000 loan, 
Ife thinks he charged them about two per cent. a month, 
and they paid no interest on these $5,000, excepting the 
orders for dry goods or some small sums as he would draw 
while passing by. Mr. Wertheimer says in his testimony 
that he was a book-keeper for MacDermot, and that in 1869 
and 1870 he collected interest regularly on the indebtedness 
of Kennedy & Durr to Charles If. MacDermot. The latter 
says, In answer to question 26, on page 326 of record, that 
he (MacDermot) sometimes collected the interest himself, but 
that he kept no books and could not state how much had 
been paid on the notes, and he only recollected that the notes 
upon which he obtained judgment was for the original sum 
of $5,000, with compound interest at the rate of two per cent. 
per month. It therefore appears that the debt due to Charles 
I’. MacDermot of $46,794 or of $51,000, as stated by Mac- 
Dermot, was originally a loan of $5,000. It also appears 
from the answer of MacDermot, at bottom of page 47 and 
top of page 48 of record, that he made from the store, 
from the time he conveyed it back to Kennedy & Durr up 
to the period of its second sale to MacDermot, about $20,000. 
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Now, as to MacDermot’s judgement at $46,794, although 
he said it was but $31,000, the following statement is made: 


Amount of judements ...c 1... nmawonns $46,794 
Amount paid for jJudgments-..----------- 01,000 
IEE 


To pay this indebtedness MacDermot received the $20,000 
above referred to. 


First purchase of goods. ............. $44,765 5] 
second purchase of goods__---------- 59.983 SO 
EI ox niierse sessincsninsle ieee tiipamenbaiaaiiie $104,547 3] 


which overpays MacDermot’s judgment and attachment by 
$26,052. 

It will not do to say that Kennedy & Durr owed him 
anything upon the assignment of the stock of goods to 
MacDermot, June 23, 1879, beeause Chas. FF. MacDermot, in 
his answer, on page 22 of the record, says that the assign- 
ment was for value received. 

In paragraph 11 of the answer MacDermot states that 
from the date of the assignment by him to Kennedy & Durr, 
on the 25rd day of June, 1879, until the 15th day of July, 
1S80, Kennedy & Durr duly delivered to MacDermott a 
greater part of receipts from sales of stores, and procured 
money from MacDermot to pay bills. He also says that he 
paid the debts for goods purchased during that same period. 
Hut it appears from the answer noted above that the store 
made $20,000. It is fair to presume that it continued to 
make money, and that the account, if properly stated, from 
June 28, 1879, until July 15, 1880, would show a still larger 
sum to be eredited upon the debts of MacDermot. 

Now, it does seem that, in any view which can be taken of 
this ease, Chas. F. MacDermot has received from Ken- 
nedy & Durr at least $26,552 more than they ever owed 
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him, and we have a right to insist, from the evidence, that 
the over-payment will reach a much larger sum. If Chas. 
I. MacDermot used his judgment and those of the attach- 
ing creditors, which he brought up to cover up goods to at 
least the value of $26,552, he has committed a fraud upon 
these creditors—a fraud which ought to vitiate the whole 
transacfion and make Chas. I*. MacDermot, who took all the 
assets of Kennedy & Durr and covered them up from their 
creditors, responsible to all the creditors of the failing firm. 
But surely it is not too much to contend that to the amount 
of $26,552 he had goods in his possession which did not  be- 
long to him, but belonged to the creditors of Kennedy & 
Durr, who are the complainants in this bill. 

It is true Mr. MacDermot says in his deposition that he 
does not recollect the conversation with Clark which Clark 
testifies to on page 118 of the record, answer to 13th inter- 
rogatory, but 1t will be observed that Clark is a disinterested 
witness, and MacDermot is contradicted not only by Clark, 
but also by other testimony in the cause. Mr. Wertheimer 
testifies that in 1869-’70 he collected interest regularly for 
Mr. MacDermot from Kennedy & Durr. Mr. MaecDermot 
says that was not so; that he sometimes collected it himself. 
Mr. Wertheimer stated that MacDermot had paid Kennedy 
& Durr cash for a note at the time it was given. Mr. Mac- 
Dermot says, in answer to question 30, that Wertheimer was 
mistaken. Mr. Wertheimer says that the same was true in 
regard to the note of February 27, 1877; that money was 
given for that notewhen it was taken. MacDermot, says in 
answer to question 31, that Wertheimer is mistaken ; that 
all those notes are entirely the result of the original $5,000 
loan which he gave to Durr to go into business. ) 

Now, if Mr. MacDermot is contradicted by two disinter- 
ested witnesses on two important points involved in this 
case, we think his testimony cannot prevail to override that 
of Mr. Clark, when he details a conversation had with Mac- 
Dermot in May, 1879. If that conversation did take place, 


28 


and MaecDermot did tell Clark, who was the salesman of 
Morrison, Herriman & Co., that Kennedy & Durr were all 
right again, perfectly solvent and responsible for all they 
would buy of Morrison, Herriman & Co. or others; that 
Kennedy & Durr were over all their business troubles, and 
requested Clark to sell to Kennedy & Durr all the goods 
he could on the usual credit, and le would lose nothing by 
it; that Kennedy & Durr had settled with all and every one 
of their San Francisco ereditors, and had made arrange- 
ments to buy the accommodation notes at ten cents on the 
dollar; that the only persons they had to settle with at that 
time were the New York creditors, then, surely, when these 
ereditors in New York sold goods to Kennedy & Durr, it 
would be fraudulent on the part of MacDermot to step in and 
claim the goods under an execution fora debt which he had 
told the agent of one of these very complainants had been 
settled in full. | 

It will be further observed in paragraph 16 of the answer 
of Charles fF. MacDermot that the jadement of MaeDermot 
was Obtained by consent; that no effort was made to post- 
pone the judgment, or to reduce the amount. But when we 
come to look at the judgment finally obtained by Morrison, 
Herriman & Co., which was commenced only one day after 
that of MacDermot, we find that the defendants, Kennedy «& 
Durr, demurred to the declaration, and thus postponed the 
judgment. This was unquestionably done ander the fraudu- 
lent conspiracy between Kennedy & Durr and Charles F. 
MacDermot to defraud the complainants in this bill by giv- 
ing a preference to the Judgment of Charles I. MaeDermot, 
although it represented in money actually paid out $5,000, 
as the origin of the debt upon which the judgment was ob- 
tained on $01,000 of the purchase-money of the attachment 
sults. 

It seems to be unquestionable from the pleadings and evyi- 
dence that the judgments of MacDermot, under which the 
goods of Kennedy & Durr were sold, were $26,552 less than 
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the purchase-money of the goods in the last sale, and at least 
to that amount the sale should be declared fraudulent, and 
the money paid over to the complainants in this bill. But 
if the transactions between Charles I’. MacDermot and Ken- 
nedy & Durr were tainted with this fraud the whole trans- 
action ought to be declared fraudulent and void, and the 
voods of Kennedy & Durr in the hands of Charles F. Mac- 
Dermot be held responsible to the creditors of Kennedy & 
Durr. 
vespectfully submitted, 
| Krra Hunton, 
Attorney for Complainants. 
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MORRISON, HERRIMAN & CO., AprELLants, 
vs. 


DURR anp Orners, APPELLEES. 


SUPPLEMENTAL BRIEF FILED BY APPELLANTS. 


STATEMENT. 


In 1868 Kennedy & Durr commenced the mereantile 
business in San Francisco—$5,000 of their capital was bor- 
rowed of the defendant, Charles I’. MacDermot. 

In March, 1879, the firm of Kennedy & Durr was indebted 
to various persons in California and to New York creditors 
as follows: Morrison, Herriman & Co., $1,464.18; H. B. 
Claflin & Co., $172.04, and IE. 8. Jaffray & Co., $1,578.39. 

On 5th March, 1879, defendant MacDermot commenced 
suit against Kennedy & Durr and sued out an attachment, 
which was levied on the store of Kennedy & Durr subject to 
six prior attachments. 

On 24th March, 1879, Kennedy & Durr confessed judg- 
ment on the suit of MacDermot for $31,725.73, with interest 
at 1} per cent. per month on four promissory—one for $6,00 0 
dated December 15, 1876; one for $8,000, dated February 


27. 1877; one for $5,000, dated 18th May, 1877, and one for 
86,000, dated May 15, 1878. 

On 25th March, 1879, sale was made of the stock of goods, 
We., in Kennedy & Durr’s store, valued by complainants at 
$112,000, for $46,763.51, and applied to satisfaction of the 
two first of six prior attachments in the name of Schmidt 
and Jacobs. The defendant MacDermot had, prior to the 
sale, purchased the prior attachments. 

After this MacDermot purchased all the debts owing by 
Kennedy & Durr in California at 50 per cent., aggregating 
$30,304.25. 

The store was conducted under this purchase to 25d June, 
1879, when it was resold to Kennedy & Durr on promise 
that they would pay MacDermot all they owed him. 

On 10th August, 1879, Kennedy, of Kennedy & Durr, went 
to New York, paid off in full his New York debts, and repre- 
sented to the complainants and others. 

Upon these representations Kennedy, for Kennedy & Durr, 
purchased a large stock of goods from complainants and 
others and continued to pay largely until July, 1880. 

On the 13th July, 1880, MaeDermot sued Kennedy & Durr 
and issued an avtachment for $46,794 on an open account, 
and issued an execution on his former judgment for 
$31,725.73. 

Judgment was confessed by Kennedy & Durr on this open 
account on 15th July, 1880, and execution issued. These 
executions were levied on the stock of goods, &e., then in the 
store of Kennedy & Durr, valued by complainants at 
$150,000, and sold in seven or eight lots to MacDermot for 
$99,083.80 on 11th August, 1880. 

On I4th July, 1880, only one day after suit by MacDer- 
mot, the complainants, Morrison, Herriman & Co., sued Ken- 
nedy & Durr for $6,509.49, due them for a part of these very 
goods. This suit was defended by Kennedy & Durr, and 
judgment for the full amount was not obiained till 1st Sep- 
tember, 1880. 
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On 15th July, 1880, Joseph Beckel & Co., the complain- 
ants, brought suit for money due them in like manner to 
the amount of $1,801.50. This suit was also defended and 
judgment was obtained on said amount Ist September, 1850. 
On 17th September, 1880, the complainant, Thomas Durr, 
brought suit in hke manner for $1,200.28 for goods sold 
Kennedy & Durr. This suit was not defended, and judg- 
ment was obtained on 50th September, 1880. 

After this sale of their stock of goods Kennedy & Durr 
had no visible property for levy of complainants’ executions. 

The complainants filed their bill in the circuit court of 
the United States for California to declare, by decree of the 
court, that this saleto MaecDermot of 11th August, 1880, was 
fraudulent, and to subject MacDermot to payment of com- 
plainants’ three judgments. 

The eireuit court, at February term, 18584, decided that 
there was no equity in the bill of complainants against de- 
fendant, MacDermot, and dismissed their bill. 

From this decree the complainants appealed to this court. 


ASSIGNMENT OF ERRORS. 


The court below erred in deciding that there was no equity 
in the bill of complainants against defendant, Charles I. 
MacDermot, and in dismissing the complainant’s bill. 


POINTS OF LAW AND FACT. 


The question to be determined is, did the fraudulent com- 
bination between Kennedy & Durr and Charles I’. MacDer- 
mot exist by which they defrauded the complainants and 
other creditors of Kennedy & Durr, or was the sale to Mae- 
Dermot on 11th August, 1880, fraudulent and made with 
the design of cheating the creditors of Kennedy & Durr ? 

It is admitted that fraud is not presumed and must be 
proved, but it is insisted that circumstances may be relied 
on to show fraud, and that when all the circumstances of 


this case are considered, it will be impossible to eseape the 
conclusion that this sale of 11th August, 1880, was fraudu- 
lent and made with the design thereto formed to defraud 
the complainants. 


First. The four notes on which judgment was obtained in 
1S79, by confession, for $51,725.75 were fraudulent and rep- 
resented no debt, or a very small debt due MacDermot. 
Although MacDermot says in his answer, on page —, that 
these notes were given at their dates for the sums therein 
specified, advanced at their several dates by MacDermot to 
Kennedy & Durr, he says and admits in his deposition, on 


page 325 of the Record, that he only advanced one sum of 


$5,000 and that the other notes were given for interest ac- 
-crued on the original $5,000. Ile also says in his deposi- 
tion that when he returned from Europe in 1876, the note 
dated 15th December, 1876, for $6,000, represented all the 
money due from kennedy & Durr to him. This note bears 
1} per cent. per month interest. 

The next note was dated 20th February, 1877. The in- 
terest on the first note of 86,000 to the latter date did not 
exeeed $250, and yet the second note is for $8,000. | The in- 


terest on this second note to 18th May, 1877, the date of 


third note, 1s $500, and yet the third note is taken for $5,000. 
The interest on this third note to 15th May, 1878, the date 
of fourth note, is $750, and yet the fourth note is for $7,000. 

If the first note of $6,000, with interest at 1} per cent. per 
month, is taken asa basis of indebtedness, it will be found 
on the day of last sale the debt amounted as follows: 


Note of December 15, 1876... 2.06. $6,000 00 
Interest at 1} per cent. per month from date to 
lith August, 1880, day of sale.-___....-. __- 3,000 OO 


9300 00 


But his clerk, Werthermer, says two years interest was 
paid to him, and MacDermot, in his deposition, on pages 


“- 


re 


Te 
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325 and 326, says he drew orders on the firm of Kennedy & 
Durr, and frequently obtained money from them in small 
sums, which were to be credited on indebtedness of Ken- 
nedy & Durr. He does not give the amount of these credits, 
but they must have amounted to two thousand deans, 
which would reduce the amount due to $7,500. According 
to MaeDermot’s statement in his evidence the amount of 
Kkennedy & Durr’s indebtedness to him could not have ex- 
ceeded $7,500, and yet Kennedy & Durr confessed judgment 
to MacDermot for $51,725.75, which, with interest to day of 
sale, would aggregate $57,215. (See Exhibit A.) So that 
MacDermot claimed, and Kennedy & Durr conceded, a debt 
nearly $50,000 more than was justly due. 

This modern Shylock was not content without his pound 
of flesh, and his victim, strange to say, was always ready to 
surrender the flesh nearest the heart. 

Besides, the appearance of the notes indicate that they were 
made at same time, or more than one at same time, and 
that one was raised from one to seven thousand dollars. 
(See Deposition of Professor Wythe on pages 548, 549, 350.) 
It is maintained that the sale of August 11, 1880, made 
partly under execution of judgment founded on these notes, 
must be fraudulent. 


Second. The assignment of the stock of goods to Kennedy 
& Durr on 238d June, 1879, was without consideration, but 
merely made to enable Kennedy & Durr to pay him what 
they owed him, MacDermot. (See answer.) At the date of 
this assignment the said Kennedy & Durr were utterly in- 
solvent so far as appearances went. They had no property 
in their own names and were heavily in debt, and yet Mac- 
Dermot assigned them the stock of goods, &e., without se- 
curity and without retaining any lien on the property sold. 
Surely no sane man would so act if these transactions were 
bona fide. It is impossible to conclude MacDermot would. 
He is represented as a keen, shrewd business man. 
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Third. It will appear that when MacDermot sued Kennedy 
& Durr on 13th July, 188-, for the open asBaRtjudgment 
was confessed on the 15th July, 1880, for $46,794, without any 
of the formalities required by the California statute; yet 
when these complainants sued only one day later than Mac- 
Dermot, the suits were defended by demurrer and judgments 
postponed. 


Fourth. The accounts between Kennedy & Durr and Mac- 
Dermot had the appearance of being made up at one time 
on the ledger, and, of course, made up for purposes of fraud. 
(See Prof. Wythe’s testimony, pages 352 and 353.) 


Fifth. The representations of Kennedy in New York in 
August, 1879, by which he assured the complainants and 
others that Kennedy & Durr had paid off all their Cali- 
fornia debts by a compromise, and had money to pay and 
did pay their New York creditors in full; that they had paid 
Charles F. MacDermot in full. (See deposition of Clark on 
page 117 and of E. S. Jaffray on page 126.) Clark also testi- 
fies, on page 118, in answer to question 15, that MacDermot 
told him that Kennedy & Durr had paid all they owed him ; 
that they were free from debt, and could be safely credited in 
New York. This was prior to the visit of Kennedy to New 
York. 

In consequence of these representations Kennedy did 
purchase for his firm large quantities of goods, and when an 
effort is made to collect the debts due for the goods they are 
met by MacDermot with aclaim of debts more than enough 
to consume all their visible effects; and to render this fraud- 
ulent claim available, Kennedy & Durr confess judgment to 
MacDermot and resist the honest claims of complainants. 


Sixth. The two sales of the goods of Kennedy & Durr by 
the sheriff to MacDermot were made in parcels or lots—not 
more than six or eight parcels to a store having goods valued 
by the complainants at $112,000 and $150,000, respectively. 
By this mode of selling all but the largest dealers were ex- 
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cluded and the goods sacrificed. (See answer of MacDermot, 
page —-, paragraphs R. and 8.) 

These facts lead directly to the conclusion that Kennedy, 
of the firm of Kennedy & Durr, formed a fraudulent combi- 
nation with MacDermot to defraud the complainants. | 

There will probably be no denial that this charge is sus- 
tained. The proof conclusively shows that Kennedy fixed 
up this scheme of fraud ; that MacDermot was a participant 
in the fraud; that without him the scheme would have mis- 
‘arried ; that he was even a co-worker with Kennedy accord- 
ing to the testimony of Mr. Clark. 

In Lineoln vs. Clark, 7 Wal., 182, this Court lays down 
the doctrine on participation in fraud as follows: 

“ Action against two defendants for fraudulently obtain- 
ing the property of the plaintiff by prearrangement. The 
fraud of one of defendants was not contested, and, as to the 
other, it was held that his subsequent participation in the 
fraud and its fruits was as effective to charge him as precon- 
cert or combination.” 

It will not be denied that MacDermot participated in the 
fruits of ICtennedy’s fraud, o within Lineoln and Claflin 
he is charged as effectively agfombination. 

Judge Sawyer, in delivering his opinion in this case, says, 
on page 107 of the record, near the bottom: “On the whole, 
I am not satisfied that conspiracy and fraud have been 
proved, and I shall have to dismiss the bill as to MacDer- 
mot, though, as [ said before, there are many suspicious 
circumstances, and I have had a good deal of difficulty in 
coming to aconclusion.” * * * 

It is submitted that these facts relied on make more than 
a case of suspicion. They prove the fraud charged against 
MacDermot, and the decree of the court below ought to be 
reversed, with directions to enter up a decree against Mac- 
Dermot for the debts due the complainants on their judg- 
ments and executions. 

Respectfully submitted, 
Eppa Hunton, 
Attorney for Appellants. 


Exuipit A. 


Four Notes on which Judgment was Obtained. 


No. 1.—Note of December 15, 1876___---_--~ .--- 
Interest to 20th February, 1877, at 2 per 
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Note of 20th February, 1877 ~---~----- 


Interest to 18th May, 1877,1} per cent-- 


Pe GE DOR EG, TEE E wciinceiiimniwinwne 


Interest to 15th May, 1878, at 1} per ct. 


eg es a ee 


mote oF Teetmiber 16, 1876 usw cinnwniens " 
Interest, 1} per cent. per month to 11th August, 


MacDermot says interest was paid to a consider- 
able extent—paid probably -.-..--- ---.---- 


$6,000 00 


260 00 


8.000 00 
300 00 


2,0 10 OO 
750 00 


7,000 00 
$6,000 00 


3.300 00 


$9 300 00 


2.300 00 


$7,000 00 


Judgment on the four notes........---.------ $ 


Interest on $6,000-——1} per cent. per month from 
6th July, 1877, to 11th August, 1880 ._-_---_- 
Interest on $8,000 from 20th February, 1877, to 
ahi intiiesichcssechenttNiniaisabastaciatierabi catia aria 
Interest on $5,000 from 15th May, 1877, to same 
DR iaslaticlacahihe: ict ohcuheeceldbaen aid sepia aid acto 
Interest on $7,000, 15th October, 1878, to same 
sikh satel stadia dill it cect 


26,000 00 


4,175 00 
2380 00 


1,885 00 
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US, 


JOHN DURR, JOSEPIT KENNEDY, ann CHARLES F. 
MacDERMOT, ApreLLeErs, 


Appeal tr Hguity. 


BRIEF ON BEHALF OF APPELLEE MacDERMOT. 


STATEMENT OF TIE CASE. 


An epitome of the bill sufficient for the purposes of the 
statement and the argument is as follows: 

On the 5th of March, 1879, Kennedy & Durr were doing 
business with a stock of goods of the value of $112,000, and 
were owing $78,000, of which amount $5,000 were due to-. 
the defendant MacDermot. 

The defendants, Kennedy & Durr and MacDermot, 
formed the plan of defrauding the then creditors of Ken- 
nedy & Durr, and such other persons as might be induced 
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to become their creditors, of forcing a composition with the 
present ereditors, and of then establishing, by means of false 
representations, a large credit for Kennedy & Durr, and 
obtaining for them large quantities of goods on credit, and 
thereupon to cover up and conceal their assets and defraud 
and defeat their creditors. 

This is the scheme which the bill charges to have been 
formed by the three conspirators on the oth of March, 1879. 
(See paragraph VII A of the bill.) 

MacDermot thereupon commenced an action against 
iKennedy & Durr upon four promissory notes, aggregat- 
ing $26,000. This action was brought by collusion with 
Kennedy & Durr. Attachment was issued and _ levied 
upon the goods of Kennedy & Durr. Kennedy & Durr, 
by their attorneys, admitted the allegations of MacDermot’s 
complaint to be true, and consented that judgment might be 
rendered according to the prayer thereof, and judgment was 
thereupon entered in favor of MacDermot for $51,725.75. 
But the attachment of MacDermot was subsequent and 
subject to six other attachments which had been previously 
issued. These prior attachments amounted to $95,650.53. 

The first two attachments which were levied upon the 
goods were those of Joseph L.Schmidt and L. Jacobi. Mac- 
Dermot caused these attachments of Schmidt and Jacobi to 
be assigned to him without consideration. By collusion 
with Kennedy & Durr, judgment was entered therein for 
$31,582.52 and $15,367, respectively. These actions were 
based upon accommodation notes made by Kennedy & 
purr to Godchaux Bros. & Co., which were taken by Schmidt 
and Jacobi without consideration and with notice that no 
consideration had been given for them. 

.On the 25th of March, 1879, the goods were sold under 
execution issued in the suits of Schmidt and Jacobi, and 
McDermot became the purchaser. The sale was made in 
such lots or parcels that they did not bring full value. The 
full value was $112,000; the total amount bid by MacDer- 
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mot was $44,763.51. The sheriff returned the writ in the 
Schmidt case as fully satisfied, and returned a credit of 
$11,525.68 upon the Jacobi judgment. 

After the execution sale, to wit, on the 27th day of Mareh, 
1879, Kennedy & Durr effected a compromise with their 
California creditors at fifty cents on the dollar, payable in 
four equal payments at three, six, nine, and twelve months. 
Notes of Kennedy & Durr, indorsed by MacDermot, were 
given to the creditors, the amount of which compromise 


was made aggregating $60,808.50. All the California cred- 


itors except MacDermot and Joseph Kennedy accepted said 
composition. 

From 25th of March to 10th of September, 1879, Mac- 
Dermot conducted the business at the same place and in the 
usual way, and under the immediate management and con- 
trol of Kennedy & Durr. On the 10th of August, 1879, 
Thomas H. Kennedy, while acting as the agent of MacDer- 
mot, withdrew from the business enough money to pay all 
the habilities outside of the State of California, and, while 
acting as such agent, went to New York and paid in full all 
the creditors of Kennedy & Durr, including the demands of 
complainants, Morrison, Herriman & Co., Claflin & Co., and 
Jaffray & Co., and fraudulently represented to the three last- 
named firms that the composition had been accepted by all 
their California creditors, including MacDermot and Joseph 
KKennedy, and that all claims and judgments against them 
had been satisfied, and that they were the owners of the store 
and goods; also that Kennedy & Durr had very intimate 
and confidential relations with MacDermot, and had no diffi- 
culty in making a composition with him at a very low figure 
and getting a transfer: Thomas H. Kennedy then proposed 
to Morrison, Herriman & Co., Claflin & Co., and Jaffray & 
Co. to purchase goods thereafter in large amounts on a credit 
of four months; and those firms, relying upon the said rep- 
resentations, consented to open accounts with Kennedy & 
Durr, and thereupon the said Thomas H. Kennedy repre- 
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sented to complainants, Drew and Beckel, and to James Tal- 
cott, and other mercantile houses of New York, that all their 
California debts had been settled by a composition of fifty 
cents on the dollar, and that all their New York debts had 
been paid in full, and gave references to Claflin & Co. and 
Jaffray & Co. and Morrison, Herriman & Co. Thereafter, 
until July 18,1880, Kennedy & Durr bought large stocks of 
goods from complainants and from other New York mer- 
chants upon the faith of these representations. ‘These rep- 
resentations were made by Thomas H. Kennedy, in collusion 
with MacDermot, and with his knowledge and consent, and 
to aid in perpetrating the frauds hereinafter mentioned, and 
the money necessary to pay the New York debts in full was 
furnished by MacDermot to aid in perpetrating the frauds. 

On the 10th day of September, 1879, MaeDermot made an 


assignment to Kennedy & Durr of all the store and stock of 


goods, being of the value of $112,000. This assignment was 
made without consideration and to aid in consummating the 
fraud. The business was continued at thesame place. From 
the date of the assignment until the 15th of July, 1880, Ken- 
nedy & Durr delivered to MacDermot the greater part of the 
receipts from the store and procured money from MacDer- 
mot to meet their bills as they fell due. 

All this, which occupies the first fifteen paragraphs of the 
bill, is chiefly matter of evidence, tending, at the most, to 
show the fraud afterwards alleged; for the recital of facts 
ends in the revestment in Kennedy & Durr of the title to 
goods and their conduct of the business in their own name 
for many months. 

On the 13th day of July, 1880, Kennedy & Durr were 
indebted to the complainants and to other mereantile houses 
of New York in sums amounting in the aggregate to about 
$70,000, all of which was incurred by means of the fraud- 
ulent representations aforesaid. 

Before the 15th day of July, 1880, MacDermot, for the pur- 
pose of preventing the assets of Kennedy & Durr coming into 
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the hands of an assignee in insolvency, under the insolvent 
law then of force in California, bought up all the outstanding 
claims against Kennedy & Durr, in the State of California, 
except the four largest. 

On the 13th of July, 1880, Kennedy & Durr had accumu- 
lated, by purchases on credit, goods to the value of $150,000, 
and then proceeded with MacDermot to consummate their 
fraudulent design. 

On the 13th of July, i880, the goods were seized under 
execution issued upon the judgment of MacDermot that 
had been entered on the 10th of March, 1879. On the same 
day MacDermott commenced an action against Kennedy & 
Durr to recover the sum of $46,794 for moneys paid out 
and expended to and for the use of Kennedy & Durr, and 
attachment was issued and the goods seized thereunder. 

On the 15th day of July, 1880, Kennedy & Durr, by their 
attorney, filed a verified answer admitting the allegations 
of the complaint, and offered to allow judgment to be taken | 
against them for the said sum. MacDermot accepted the 
offer and judgment was entered for $46,794.  Iixecution 
was Issued thereon and seizure of the goods made subject to 
the seizure under the prior judgment. This complaint and 


judgment were collusive and fraudulent and intended to 


aid in defrauding the creditors of Kennedy & Durr. 

On the 11th of August, 1880, the goods were sold under 
the said executions and MacDermot became the purchaser, 
at the price of $59,583.80. The sale was made under the 
directions of MaecDermot and Kennedy & Durr in such 
pareels that the property failed to command a market price ; 
that its real value was $150,000. There was and is a secret 
understanding and agreement between MacDermot and Ken-. 
nedy & Durr whereby MacDermot carried on the business 
avowedly on his own behalf, but in truth for the benefit of 
Kennedy & Durr and himself. 

Since the 11th day of August, 1880, the property and busi- 
have been under the immediate management, direction, and 
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control of Kennedy & Durr. Immediately after the sale 
Thomas H. Kennedy resumed his place in the store, as an 
employe. 

On the 5th of March, 1879, Kennedy & Durr were not in- 
debted to MacDermot in the,amount of the four notes upon 
which judgment was obtained or in any greater sum than 
$5,000. The notes were not executed at the times they bear 
date, but immediately before the commencement of the 
action. 

The said assignment by MacDermot to Kennedy & Durr 
was not made in August, 1879, nor until September, 1879, 
and after the return of Thomas H. Kennedy from New 
York. 

Kennedy & Durr were not indebted to MacDermot in the 
sum of $46,794 or in any sum greater than $8,000. 

The judgments rendered in favor of Schmidt & Jocobi 
were collusive and fraudulent and represent no indebted- 
ness whatever of Kennedy & Durr. 

From the 25th of March, 1879, to the present time Mac- 
Dermot has received from sales of goods and other collec- 
tions in said business not less than $150,000 over and above 
all expenses of the business and sums paid to such creditors 
of Kennedy & Durr as he and they chose to satisfy and over 
and above all sums appropriated by him towards the satis- 
faction of his fraudulent judgments. 

The answer of MacDermot denies all charges of confedera- 
tion with Kennedy & Durr and of complicity and fraud. 


STATEMENT OF FActs. 


The facts conceded or established without conflict of testi- 
mony are 
That in March, 1879, MacDermot obtained judgment in 
his own name for $31,725.00 and purchased the Schmidt 
and Jacobi claims and obtained a judgment upon each of 
them; that the property was sold under executions issued 
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upon the Schmidt and Jacobi judgments, and bought by 
MacDermot on the 25th of March, 1879. 

What the bill charges to have been a composition made 
by Kennedy & Durr with their creditors on March 27th, 
after the execution sale, by notes of Kennedy & Durr en- 
dorsed by MacDermot, was in fact purchases made by Mac- 
Dermot, before the execution sale, of claims standing against 
the property prior to his own—purchases made to protect 
himself. His attachment was the seventh in order. He 
bought the first two—those of Schmidt and Jacobi—and 
the fourth—that of L. Strauss (pages 295-'4, 298.) This 
arrangement was necessary to protect MacDermot at the ex- 
ecution sale, and was completed before the sale was made 
(page 253), and no notes of Kennedy & Durr were ever 
given in the matter. This is a notable discrepancy between 
the evidence and the probated facts alleged in the bill. 

After the execution sale MacDermot continued the busi- 
ness of the store in hisown name, but made use of the serv- 
ices of Kennedy & Durr to aid in its managementand develop- 
ment. On the 23d of June, 1879 (page 233), believing that 
Kennedy & Durr could handle the goods more advantage- 
ously than he could himself, he turned the goods and the 
the store over to them, retaining his indebtedness against 
them. The visit which the bill charges that Thomas H. 
Kennedy made to New York on the 10th of August, 1879, 
as the agent of MacDermot, for the purpose of obtaining 
credit, was made, therefore, after MacDermot had turned over the 
business to them and not before, as charged in the bill, and no 
agency could have existed. This is an important discrepancy 
between the evidence and the facts charged in the bill. 

From June 25d, 1879, to July 18th, 1880, Kennedy & 
Durr carried on the business in theirown name. MacDer- 
mot made advances of money to them to enable them to 
buy goods and carry on the business and they paid over to 
him net proceeds after payment of current expenses. 

This continued until July 18th, 1880, when MacDermot 
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in this account current and levied an attachment, and also 
issued execution upon hisold judgment of $31,725.23. Judg- 
ment was rendered in his favor upon this new claim and the 
goods were sold under the executions and he became the 


brought suit against them for $46,794.00 for money advanced 


purchaser for $59,585.80. 


ALLEGED IFRAUDS. 


In order effectually to judge the mass of small facts, small 
even to minutia, Which swell! this voluminous record, it would 
be well to take a general view of the two sides of the contro- 
versy, bearing in mind the two oppoing theories. Of course 
MacDermot is the main point of attack, and in order to 
weave him into the web of their story the complainants are 
driven to a theory so improbable that we court the benefit 
of contrast and ask to balance the probabilities. According 
to our theory of the case the facts exhibit MacDermot as a 
man of large means and making money by lending it, who 
furnished in 1868 to Kennedy and Durr, two young men, 
one or both of whom were of his native place, $5,000, to 
enable them to establish a dry-goods business in San F[*ran- 
cisco. It was a hazardous loan, depending, of course, upon 
the suecess of the men in business, and it bore the then 
California rates of interest, rates commensurate with the risk 
involved. After ten years, on the Sth of March, 1879, the 
dry-goods men are attached by vigilant and active creditors 
and MacDermot is aroused to the fact that nearly a $100,000 
stands ahead of him against their stock of goods. He brings 
up the rear of attachments. But it “irks him” to lose the 
money he had loaned and the interest it had earned, and he 
commits the perhaps rash step of buying up the prior at- 
tachments with the hope of making himseif whole oui of 
the property. 

He cannot buy the Strauss attachment without buying 
all the creditors affiliated with the San Francisco Board of 
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Trade, so that it costs him a new $50,000 to clear the prop= 
erty. He is not in the dry-goods business himself, and, 
having protected the store from the risk of future attach- 
ments, he avails himself of the services of Kennedy & Durr 
to carry on the business and dispose of the goods. Of course 
a great part of the value of what he has bought consists of 
the good will of the business, the run of custom at that loca- 
tion, and this he cannot utilize without replenishing stock 
as occasion demands. During the first three months of his 
business the notoriety and advertisement incident to a 
sheriff’s sale stimulating the cupidity of purchasers with 
the hope of getting bargains from goods bought at sheriff's 
sale, made 2 great success (see testimony of Talbot, page 278, 
and Delaney, page 206), and he recovered from the business 
eighteen or twenty thousand dollars of his outlay. He then 
turned the stock of goods over to Kennedy & Durr, but he 
continued to make to them the necessary advances to re- 
plenish stock and carry on the business. During this period, 
from March, 1879, to July, 1880, he paid out in active busi- 
ness $250,000, for which his checks are produced, receiving 
substantially, as far as he knew, the net proceeds to apply 
towards his indebtedness. But competition, it seems was 
keen, and the retail business, as proved by the witness Mos- 
grove, was not remunerative. He continued for many 
months, hoping against hope, paying out money to “ get 
even ” himself, and possibly to give more chance to Kennedy 
& Durr to retrieve themselves, and at last he grew tired and 
on July 15, 1880, he attached the goods for the balance of 
advances then due to him. It has been said that the greatest 
difference between a wise man and a fool is that the wise man 
never makes the same mistake twice, while the fool does. 
On this second oceasion MacDermot was the first attaching 
creditor, and hesold out the goods under execution upon his 
early judgment and upon this new judgment; and Kennedy 
& Durr were effaced. Such is briefly MacDermot’s case, ap- 
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pearing naturally, we submit, from the evidence and com- 
pletely consistent with the whole of it. 

On the other hand, in order to connect MacDermot with 
their case, the complainants present not the common case of 
human nature, weak in the presence of opportunity and yield- 
ing to temptation, but greed of an exceptional and extraor- 
dinary character, which at almost every step is passing be- 
lief. The conspiracy charged against him to link him with 
the other defendants is that on the 5th of March, 1879, Icen- 
nedy & Durr were the owners of a store containing a stock 
of goods of the value of $112,000, upon which they were 
owing $78,000; thus they had a clear margin of $54,000, 
with a store well situated to catch the tide of retail trade. 
MacDermot was a man of large means, capitalist and money- 
lender. ‘These three then formed a plan of defrauding the 
then creditors of Kennedy & Durr and forcing a composition 
with them, and of then establishing, -by means of false and 
fraudulent representations, a new credit for Kennedy & Durr, 
and, after obtaining large quantities of new goods on credit, 
of covering up and concealing their assets and defrauding 
and defeating the creditors. This scheme, it is said, they 
formed on March Sth, 1879, and fostered and elaborated 
through sixteen months, during which time Kennedy went 
to New York and industriously made the false and fraudu- 
lent representations and secured the new credit, until the 
final consummation of July 18th, 1880. 

The scheme itself is not probable; the manner of its in- 
auguration increases the improbability. In this matter of 
its inauguration there is discrepancy between the bill and 
the evidence. The bill says that this elaborate scheme of 
fraud intended to force a composition with creditors by a 
simulated debt was inaugurated by MacDermot’s attaching 
the goods after attachments to the amount of $95,000 had 
preceded it. Their evidence is that Thomas H. Kennedy 
told Clark that he would make MacDermot attach with 
friendly and simulated notes to get ahead of the others and 
protect him. 
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The theory of the bill is strange enough—that these crafty 
conspirators should not have been the first on hand at the 
spoil. It is taxing credulity strangely to suppose that Mac- 
Dermot should have begun this uncertain quest for spoils, 
where his profits were to depend upon the chances of frauds 
yet untried, by putting himselfinto a position which required 
him to pay to the first attaching creditors in settlement of their 
claims thesum of $50,000 or thereabouts (page 297). This was 
a large price to pay for the luxury of a crime whose profit 
was at least extremely doubtful. 

But the theory of the evidence is more surprising than the 
theory of the bill. According to the witness Clark, Thomas 
H. Kennedy denied the validity of the notes upon which 
Schmidt and Jocobi had made the first two attachments, and 


said that he and MacDermot would get ahead of them by 


friendly notes. It is unfortunate for the complainants that 
this idea of making fraudulent notes to get ahead of the first 
two attachments by foree of the seventh attachment is not 
more absurd in its theory than it is false in the fact upon 
which it is claimed to have been based; for it is very 
clearly proved by Mr. Napthaly that the Schmidt and Jacobi 
notes were good. ‘The board of Trade, an organization in- 
tended to protect merchants against fraudulent attachments, 
whose attachment (that of L. Struss) was the fourth, was 
unable, even with its Argus eyes, to make any point against 
Schmidt and Jacobi, and recognized the genuiness of their 
claims. (See examination of Napthaly, page 297, and re- 
cross-examination, pages 304-5 ) 

It is worthy of note that Clark in his reported conversa- 
tion does not make Kennedy attribute any interested motive 
to MacDermot, who, we must believe, put himself in this 
costly position for mere love of Kennedy or crime. 

But this Clark story is not only improbable—it is impossi- 
ble—for Clark did not see Kennedy until after the failure, 
either on the day or the day after, as he says, and, as all the 
attachments were levied on the same 5th of March, it is 
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quite impossible that Kennedy should have had time after 
the Schmidt and Jacobi attachments had been made to in- 
form Clark of his scheme, and then to make his notes and 
his attachments on the same day. Clark had conversations 
with Kennedy on two separate days. At the first conversa- 
tion the notes, it is pretended, were not made, and yet Ken- 
nedy & Durr had been attached and had notified Clark of 
their suspension (pages 119 and 120). 

And another improbability of Clark’s story, which rises to 
the inconceivable, is that Kennedy, whose scheme was to get 
a subsequent credit from the New York merchants, of whom 
this Clark was the representative, should have at the begin- 
ning exposed to him the very machinery of his frauds, and 
that after such exposure Clark should have given him the 
eredit he desired. Weareata loss which to admire the most, 
the simplicity of Kennedy in trusting Clark or the subse- 
quent simplicity of Clark in trusting Kennedy. 

[t may perhaps be said that time heals all things, and that 
the creditors in New York who got their debts paid in full 
in August were willing to take the chances of Kennedy & 
Durr again in spite of the disclosure of their methods of fraud 
made in May. But, however this may be, nothing can ex- 
plain why Clark, who in March, 1879, was armed with this 
damaging confidence of Kennedy, should not have forced 
the payment of debt of $1,464, but should have gone 
from San Francisco on the 5th of May, leaving it unpaid 
and trusting to some uncertain future. If Kennedy had 
made to him a disclosure so damaging to MacDermott, a 
word from him would have commanded immediate payment 
of his debt. 

We submit, therefore, in reference to this first part of the 
history, that this attachment of MacDermot’s was an honest 
effort, tardily made, to secure himself, and not, as the bill 
seeks to make it, the inauguration of a wild, costly, and 
hazardous scheme of fraud, or, as the evidence seeks to make 
it, the foolish attempt by a simulated debt and a seventh 
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attachment to “get ahead” of valid debts and prior attach- 
ments; and, if we may hazard a conjecture, it looks very 
much as if this suggestion of simulating a debt at the elev- 
enth hour is made in the desperate hope of explaining why, 
if MacDermot and Kennedy & Durr were joint conspirators, 
MacDermot should not have been advised of their danger in 
time to make the first attachment—why two such shrewd 
wrestlers as MacDermot and Kennedy are described to be 
should not have managed to get a lower hold instead of an 
upper one in the struggle. 

Effort was originally made to convert the purchases by 
MacDermot of the opposing claims into a settlement made 
by itennedy & Durr with their creditors. 

The bill charges (paragraph XIII) that the settlement 
was made after the sale of the goods under the executions 
in the cases of Sehmidt and Jacobi, and was made by the 
promissory notes of Kennedy & Durr endorsed by Mac- 
Dermot. But these averments are both false, and, indeed, 
on the whole matter of these purchases by MacDermot 
there is no conflict of testimony. The evidence icaves no 
room for doubt. Mr. Napthally gives the whole history 
of the transaction (p. 204 et seq.): He says: “I was satis- 
fied, if he took hold of the goods of the store himself; 
by replenishing the stock he might work out some of his 
money, while if he let the thing go that way he would 
not get a cent. I seem to have persuaded him into it 
and he paid me this money,” (p. 295). He says that Ken- 
nedy has nothing whatever to do with it. His evidence is 
sustained by the checks and the notes, not of Kennedy & 
Durr, and is wholly uncontradicted except (if indeed that 
be a contradiction) that Kennedy is said to have found it 
convenient afterwards to claim that these purchases were a 
settlement by him with his creditors. 

In reference to all the alleged declarations of Kennedy, 
we submit that they are not admissible at all against 
MacDermot as facts tending to prove a conspiracy, and 
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not admissible against him to prove parts of a com- 
mon plan, unless the Court first becomes. satisfied by evi- 
dence aliunde that a common plan or purpose existed. The 
stringency of the rule is well expressed in Jones vs. [urlbut, 
39 Barb., 409-10. 

“The common purpose must be clearly proved. Evidence 
which might be sufficient to submit to a jury on a Guestion 
proper to be submitted to them, will not answer the require- 
ment. It should be so strong as to make it their imperative 
duty to find in the affirmative, and where the Court would 
set aside their verdict, if they did not so find.” 


The whole matter of these first attachments has no visible 
connection with the alleged concealment of assets, under the 
second execution sale, against which the bill is aimed. The 
second sale did not occur until more than a year after the 
first attachment and sale. It is only the ingenuity of com- 
plainants which endeavors to lay the foundation of the 
sale of 1880 in the attachment of 1879. But in support of 
their improbable theory they have found no shadow of fact. 
Able and industrious counsel have evidently exhausted all 
available resources; clouds of witnesses have brought up 
one attenuated circumstance after another, but nothing had 
appeared to connect MacDermot with Kennedy & Durr in 
any scheme of fraud, except his alleged declarations to Clark 
made before the Sth of May, 1879. From the prominence. 
which loneliness gives to this evidence, it is entitled to special 
consideration. 

In the first place, the declaration of a defendant is pro- 
verbially the most unsatisfactory and most unreliable of 
testimony. Not only because it is most liable to be misun- 
derstood or misinterpreted, but because, when all other re- 
sources fail, it is the easiest to supply. “The readiest 
impromptu,” is a declaration. 

In the second place, this alleged declaration does not rise 
even to the common level of declarations. For it is inad- 
missible under the California Code of Civil Procedure. Sec- 
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tion 1974 very wisely had provided “ No evidence is admis- 
sible to charge a person upon a representation as to the 
eredit of a third person unless such representation, or some 
memorandum thereof, be in writing, and be either sub- 
scribed by or in the handwriting of the party to be charged.” 
We submit that these alleged declarations are not admissible 
to charge MacDermot because, the main charge of the 
bill, is the effort to convict MacDermot by conspiring with 
Kennedy & Durr to ensnare goods by a false credit. 

If they are admissible, it can be only as a fact tending to 
show fraud, and, if received in that connection, they come 
into a California tribunal stamped by the California Code as 
testimony in the highest degree dangerous and unreliable— 
something lower than the lowest class of evidence. And, in 
a case where they constitute the only direct evidence against 
a defendant, they should be especially Hable to distrust. 

In the third place, this particular conversation is reported 
by an agent of complainants, the man who had sold the 
goods for the price of which this suit is brought, a circum- 
stance that should weigh strongly against it. 

But we need not waste time in generalizing. The testi- 
mony itself carries its own refutation. It purports to settle 
two points in favor of the complainants—an indorsement by 
MacDermot of the credit of Kennedy & Durr and a presamp- 
tion from the eloquent silence of MacDermot that Kennedy 
& Durr were not owing him anything. No two subjects 
could have been more unhappily choosen by the witness. 
For the conversation occurred while MacDermot was him- 
self carrying on the business, and Kennedy & Durr were 
mere employés at $150 a month, and nearly two months 
before he turned the business over to them. Hence, as far 
as soliciting custom for Kennedy & Durr goes, that was im- 
possible. The claim that MacDermot meant to imply that 
Kennedy & Durr were then owing him nothing was equally 
impossible. For, apart from the original MacDermot judg- 
ment, which remained unsatisfied of record in the spot where 
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the speakers were, MacDermot had, less than six weeks be- 
fore, laid out $50,000 in purchasing debts against Kennedy 
& Durr, very little of which sum could then have been re- 
paid; and there was standing, unsatisfied of record, a balance 
of $4,000 on Jacobi judgment, (paragraph XIT of the bill). 

But while these alleged declarations and implications of 
MacDermot considered separately are only impossible, they 
become, when taken together and considered as part of the 
scheme charged against the conspirators, in the highest de- 
gree absurd. The scheme devised by them was to spring 
this very judgment upon these very unwary creditors; and 
yet we areasked to believe that these reckless and dangerous 
statements and intimations were made to them in the faee 
of such a record!!! Even the clumsiest angler makes some 
effort to hide his hook. 

And we may repeat here, as applicable to this conversa- 
tion with MacDermot as reported by Clark, what we have 
said in reference to the conversation with Kennedy which 
he has reported, viz., that he would never have gone from 
San Francisco, leaving his debt of $1,400 unpaid, if such a 
conversation had occurred. 

As this testimony of Clark was all that complainants 
offered to controvert the explicit denials of MacDermot’s an- 
swer it was the only point upon which his own testimony 
was offered. We need hardly say his denial is emphatic. 
He says: “I never had any conversation of any nature 
bearing upon any such point, because the thing would be 
utterly impossible.” | 

We have now dealt with the theory of the complainants in 
so far as the inception of the alleged frauds and the then pur- 
poses of the allegel conspirators is concerned. Let us now see 
what light is thrown on the case by the next act of MacDer- 
mot. On the 25d of June, 1880, he turns the property over 
to Kennedy & Durr. The bill grimly charges that he was 
a hard-fisted man, who never before was known to give up 
the security for a debt after he had once got it in hand. 
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And the argument is, therefore, he was holding no debt 
when he gave up this security; but it is now perfectly clear 
that he bought up the debts on the 24th of March, and it is 
impossible that the business should have paid him in three 
months even the $50,000 expended in those purchases. 
Ilence we may fairly conelude that he was not the tentacle 
he is painted. But what is more important is that we 
should view at this stage of its progress the scheme of fraud 
charged by the complainants—the only theory, be it ob- 
served, by which MacDermot could be injuriously  con- 
nected with Kennedy & Durr. Without going into the de- 
batable ground of the actual amount then due to him, it is 
clear that the Kennedy & Durr indebtedness could not have 
been paid off; and he held it all or nearly all. As he had 
been willing originally to lend money to Kennedy & Durr 
without security, he seems now to have been willing, as we 
submit, to trust to their activity and experience to work the 
store out of debt. On the other hand, the complainants 
would have us believe that he now deliberately gave up his 
hold upon this store in order to complete, either for the ben- 
efit of Kennedy & Durr or upon joint account with them, for 
it does not appear to what extent he was to profit by it, the 
remarkable fraud. They charge him with being both shrewd 
and unscrupulous, and yet we are asked to believe that, 
having by the execution sale of March, 1879, got into his 
hands a stock of goods which the bill charges to have been 
of the value of over $112,000, he gave up this “ bird in the 
hand” for the hope of being able to seize a “ bird in the bush ” 
at some later day, when the stock shall have been replen- 
ished by false eredit; that he continued to pursue this wild 
scheme, drawing checks to the amount of $250,000 in 
its pursuit, exposing in the meantime on the records the 
unsatisfied judgment under which, when the scheme was 
right, he proposed to accomplish his purpose, flanked by 
another unsatistied jadgment which he did not propose to 
use, but which was a mere gratuitous exposure of the nets 
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he had spread, and making to the agent of the very victims 
he proposed to ensnare declarations glaringly inconsistent 
with his record; and that at last he found the scheme to be 
ripe and ready for his hands when he had gathered in 
$58,000 more of ill-gotten gains!! The goods he surren- 
dered in 1879 are claimed to have beeu of the value of 
$112,000. The goods he seized in 1880 are charged in the 
bill to have been of the value of $150,000. They are proved 
by account of stock actually taken to have been then of the 
value of $108,000. (See testimony of Walsh, p. 555 et sq.) 
Surely, we may judge the whole case by this reductio ad ab- 
surdum of their theory. That the result was disastrous to 
MacDermot is apparent from the offer he made to Mr. Barnes, 
the attorney of Claflin & Co., to surrender his position to that 
firm at a discount of $20,000 from his indebtedness—an offer 
made in good faith, to a house of notoriously large means 
and able to take advantage of it. (Testimony of Mr. Barnes, 
p. 305-6.) 

The complainants themselves have discreetly lifted the 
curtain, which we had no right to do,and thus showed what 
was the real feeling of MacDermot in reference to his posi- 
tion. In the cross-examination of I*rench they ask him 
what MacDermot said, and French, answering legitimately, 
replied, “ Nothing more than he had gotten in this business, 
and he was always swearing at himself for getting in it, and 
being in he thought that he felt that he must carry it along 
and try to work himself out of it, that was about all.” 


“@. Did ke express dissatisfaction about their increasing 
indebtedness to him ? 

“A. He felt very uneasy about it.” (P. 262.) 

And in the same way the veil is lifted in their cross-exam- 
ination of Delaney, who is asked whether MacDermot said 
anything about Kennedy, and it appears that MacDermot 
said, “ Not to have him; [I have already lost too much money 
on the man.” (P. 352.) Delaney is accredited by them, 
having been first called by them. 
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Surely we might stop here and ask the Court to judge the 
ease not by the broken lights of isolated circumstances and 
doubtful or garbled declarations, but by the broader and 
more natural test of the general features and results. 

But we prefer now to follow in detail the most important 
circumstances upon which the complainants seem to rely. 


We shall consider: 

The four notes upon which MacDermot obtained his first 
judgment. 

The disclosures of the microscope. 

Acts of possession, control, or collusion by Thomas H. 
Kennedy. 

Declarations of Kennedy. 

Expansion of the stock of goods in 1880. 

The execution sales. 

The manner of entering judgments and the burden of the 
proof. 


4 


Tue Four Nores tro MacDermort. 


MacDermot very frankly corrected an error of Wertheimer, 
who had said that $5,000 was paid at the time of making 
one of these notes, confounding apparently that sum with 
the $5,000 that were paid by MacDermot to discount a God- 
chaux note thirty days before the first failure (p. 235). Mae- 
Dermot says that to enable them to begin business in 1868 
he loaned them $5,000, to bear interest at two per cent. per 
mouth. The fact of this original loan is admitted. The 
four notes into which it had grown, amounted in 1877.and 
"75, to $26,000. Interest upon $5,000, at two per cent. per 
month, making rests only annually amounts, with the prin- 
cipal, to $27,947.50. The only question is whether interest 
was paid up or not. Wertheimer says he collected some 
interest in 1869, but that generally it was included in the 
new. notes (pp. 280, 231-’9). MaeDermot says that but little 
interest was paid (pp. 325-6). The probability is that inter- 
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est was oceasionall y paid, and that interest was compounded 
more than semi-annually, and so the interest kept up toa 
large figure. But in view of the fact that when we are first 
introduced to the firm by the bill they were owing $78,000, 
it is not probable that they bad paid much interest upon a 
friendly loan made to give them a start in business. 

[t is charged that all the notes were made at one time, 
immediately before the suit was brought and for the pur- 
pose of bringing suit. But this suggestion ignores entirely 
the original $5,000, which were certainly unpaid, with some 
large arrears of interest. The internal evidence, too, is 
against the suggestion, for the alarm was given to MacDer- 
mot by the six attachments of the 5th of March, (he could 
not have contemplated suit before that, or be would have 
been ahead of the others, and Wertheimer tells us that these 
attachments gave him the alarm, p. 252). And yet one of 
the notes shows a eredit of $500 of Mareh 3, 1879, and 
another shows five payments of interest made in 1878, to the 
reality of which Wertheimer (p. 204). (See copy of notes, 
p. 387.) 

And Wertheimer testifies that the notes were all made a 
the times of their date (p. 231), and at those dates no ques- 
tion of fraud is suggested or can possibly arise. 

Another important and significant fact in reference to 
these notes is that the judgment which was entered upon 
them remained exposed to criticism of creditors and _ liti- 
gants for sixteen months before it was brought into activity. 
That is a long period of probation. And though local and 
foreign creditors attacked the sale under it the judgment re- 
mained unaffected. (Newburg, p. 177; Barnes, pp. 305-6.) 

We submit also upon this point that the most improbable 
of all suggestions on the subject is that MacDermot was not 
one of the creditors of Kennedy & Durr to a large amount. 
It is impossible that the friendly relations existing between 
them should not have produced the result inevitable in Cali- 
fornia between the capitalist and the active business adven- 
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ture. A very large indebtedness must have resulted from 
those relations unless MacDermot had taken alarm, and that 
he did not do so is clear, not only from the testimony not 
only alluded to, but from the further significant facet that 
only thirty days before the failure he discounted a note for 
$9,000 upon their indorsement, and at a low rate of interest 
(p. 253. 

And finally, we may add, that the complainants must ac- 
cept these statements of MacDermot in reference to the note, 
because he was their witness on this point after fair notice 
from his counsel of the effect of thus examining him (p. 325.) 


Tut DIscLosSuRES OF THE MICROSCOPE. 


Having failed to detect with the naked eye any evidence 
damaging to MacDermot the complainants bring ‘he micro- 
scope to bear upon the case. It is hard to speak with gravity 
of the pretentions of this instrument, whether we consider 
the extravagance of its views or the insignificance of the 
points attempted to be made by it. Dr. Wythe is undoubt- 
edly a distinguished microscopist, and we have a profound re- 
spect for his researches in the paths of pure science; but 
when he descends to the common path and treats of ques- 
tions to the solution of which common tests can be applied, 
we must be allowed respectfully to criticize. Itis dangerous 
for him to descend to the region where ordinary tests can be 
applied to his work. He claims to be able to determine at 
the distance of one or two years from the writing Just at 
what point a writer leaves off to go to lunch, or when he is 
interrupted in his sitting. Men as experienced as Pattee 
and Gumpel take issue with him, and might be at a dis- 
advantage in view of the magnificence of his pretentions 
and the grandeur of his plans if the microseopist had not 
given an unfortunate occasion for common sense to triumph 
over science. In the midst of his discourse upon “ the 
rhythm of habit, the rhythm of progress, and rhythm of 
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pressure,” and of his assumption to be able able to decide 
what was written ata single sitting and what was not, he 
fails in two instances (in reference to pages 271 and 199 of 
the ledger) to detect the difference between the handwriting 
of two different persons on pages which he said were written 
by the same hand at the same sitting. What a commentary 
upon blind and misapplied science! How little did all the 
big names he applied to ordinary thingsavail! In reading 
of his “rhythms,” we, who ignorantly write every day, feel 
very much as did Mr. Jourdain in his interview with the 
teacher-philosopher in Moliere’s Bourgeois Gentilhomme. (By 
my faith, for more than forty years 1 have been talking prose 
without knowing it!) 

It was only after our witnesses had shown the mistakes 
of Dr. Wythe that he excused himself for one of them by say- 
that he had not given sufficient attention to that page. 
This explanation may save the microscope, but it kills the 
witnesses. (See answer to question 54, on p. 3852; and to 
questions 76 to 81, on page 355-6; to question 7, page 371; 
20, page 378 ; 26, 27, 28, and 29, on pages 378 and 379; 1 to 
3, on pages 3882 and 383.) 

But what are the points which the microscope assumes to 
make? That a note was raised from $1,000 to $7,000, and 
that many pages of MacDermot’s ledger were written at one 
sitting. What is the significance or importance of proving 
that the note was chenged from $1,000 to $7,000 at the time 
of making it and by the hand that made it? And what is 
the importance or significance of proving that several pages 
of a man’s ledger are written up at one time? ‘There is no 
mysterious meaning in the several pages said to have been 
written up at one sitting? The shot is a random shot 
that hits nothing. Mr. French, who keeps the books, dis- 
proves completely all the theories of the microscopist by 
positive testimony as to the writing of the books. And Mr. 
Solon Pattee, a bookeeper for more than thirty years, in 
answer to all charges against them, was asked thoroughly 
to overhaul them all. 
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“T have traced entries in the ledger from the original pa- 
pers, such as checks and the dates of their drawing through 
the different banks, to the ledger. 

“(. What material have you had to assist you in that? 

“A. I have had the bank deposit books and I have the 
stubs of the different check-books and the journal here. 

“Q. How do you find that the books have been kept? 

“A. I find they have been regularly kept.” (Pp. 377-8.) 

The claim of Dr. Wythe that the notes were all written 
at the same time is made with more diffidence than his as- 
sertion in reference to the pages of the ledger (p. 550.) We 
should give them more serious attention if he had been more 
successful in establishing his title to accuracy or certainty of 
judgment. But the claim that Dr. Wythe puts forth to be 
able to determine exactly what was written at one sitting 
partakes too much of the cloud-land visions of an enthu- 
siast. He must pardon us if we withhold our confidence 
until his experiments are more successful. 

Even if the microscope had made its attack upon more 
material points, the direct and unimpeached evidence of 
French & Wertheimer, the production of the checks, the 
examination of books and vouchers by Pattee, present a case 
beyond the reach of any mere conjecture. 


Acts oF Possrsston, ConTrRoL, OR COLLUSION—INTERFER- 
ENCE BY THomMAsS H. KENNEDY. 


The charges of the bill are that the sales of 1879 and 
1880 were actually fraudulent and were also constructively 
fraudulent under the California statute, no change of posses- 
sion having taken place. Constructive fraud in the sale of 
1879 is, of course, an immaterial question, as there were no 
creditors to take advantage of it, and the goods were subse- 
quently returned to Kennedy & Durr. In reference to the 
execution sale of 1880 it might be said that the immediate 
and continued change of possession required by the statutes 
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does not apply to judicial sales. (See cases cited in Freeman 
and judgments, section 151.) 

But, as a question of fact, the evidence fails to establish any 
possession or control of Kennedy & Durr after the sale of 
1880 or any interference of Kennedy, although this is the 
point to which the great body of the testimony is addressed. 
This appears by evidence almost ad nauseam from their wit- 
nesses as well as ours. There were about fifty employees, « 
great field through which to search for testimony, and search- 
ing everywhere, as well those in employment as well those 
discharged from employment, the complainants have found 
only occasional acts of assistance given to the employees 
of the store without authority from MacDermot; advice in 
preparing advertisements, given at home in the evening; 
assistance in purchasing goods at auction sales; short visits 
to the store without aim or interference; advice on one oc- 
casion as to the purchase of the bankrupt stock of Third 
street; advice given at night in sending to New York for 
goods, all occasional and unconnected acts which have no 
weight against the open and notorious change of possession. 

Montgomery vs. Hunt, 5 Cal., 566. 
Vischer vs. Webster, 15 Cal., 58. 
Godchaux vs. Mulford, 26 Cal., 516. 
Ford vs. Chambers, 28 Cal., 18. 


sut on all the points of possession, control, or interference, 
whether as tending to show actual or constructive fraud, we 
shall, at the risk of being tedious, refer briefly to the testi- 
mony, not assuming to give or to epitomize all that the wit- 
nesses say, but calling attention generally to their testimony 
and the force of it on these points with a view to direct the 
attention of the Court to the testimony that has been given. 


COMPLAINANTS’ WITNESSES. 


Hartwick: Was employed in the store, after the failure 
of 1880, for nine months. During that time saw Kennedy 


occasionally in the store—come in and pass out. Did not 
see Durr (p. 136). 3 | 

Should say Kennedy was there twice a week—not doing 
any business (138). 

TREANOR, (p. 142): Saw Kennedy in the store repeatedly ; 
Durr there occasionally. When Mr. French was in the 
store have seen [kennedy there. On one occasion Kennedy 
asked me for a list of the houses that Durr represented, so 
that he might send them on to their buyer in New York. 

Attended auctions in 1880 and 1881; have seen Kennedy 
there, “looking over goods that the house proposed to buy, 
I presume.” 

Kkennedy walking about the store—couldn’t tell what he 


was doing. 


I reNcr, (p. 146): Was in charge of the store for a year or 
nore after the failure of 1880. 

Saw Ikennedy in the store; his coming was so irregular; 
he was, perhaps, in there a few times in the course of the 
week; it was a matter immaterial to me whether he came 
or went; he might have stayed there a few minutes, that is 
all; never knew of Kennedy attending auctions to buy 
goods for the store. 

This testimony by one of complainant’s witnesses, who was 
in charge of the store and “knew whereof he spoke,” shouid 
dispose of the question of any possession, control, or inter- 
ference by Kennedy. 

SHORTALL, (p. 147): Was in the store under the manage- 
ment of French and Delaney. Q. “ Did you see Mr. Thomas 
H. Kennedy there?” <A. “Occasionally, sir; he came in, it 
appeared to me, as any man would come, looking around 
the store.” Q. “How often?” A. “He did not seem to 
take any interest in the business; he came in very fre- 
quently ; I couldn’t say how frequently.” 

JOHN Crow .ry, (p. 149): Had charge of the domestic de- 
partment. Q. “Did you see Mr. Kennedy or Mr. Durr 


f 


RT Fe eR 


26 


around the store (after the last failure)?” A. “Oh, I have 
seen them come in there.” Q. “ What were they doing ?” 
A. “ They didn’t do anything in the store ” (p. 196); ““might 
have looked at goods with me at auction; never saw him 
telling any one what to bid; he might come into the store 
in the morning sometimes and walk out again.” Cross-ex : 
Never saw him do any business in the store or interfere with 
the business of the store. 

GILMORE, (158): Had charge of the lace department. IXen- 
nedy went with me to the auctions, looked over the goods 
with me, and together we checked off what we bought. ‘This 
did not oceur very often—not more than two or three times. 
Did not see Kennedy in the store for some weeks after the 
failure. I saw him there before December Just looking at 
the stock—passing opinions on it—criticising some of the 
goods that were bought. 

I, ALISHER, (165): After the store was opened, after the 
failure of 1880, I went there two or three times to see Ken- 
nedy,and [ recollect to have seen him there once (166); saw 
him on one other occasion on the street with his hat off giv- 
ing instructions to the clerks in regard to the placing or 
taking in of the show (goods) they had on the sidewalk. 

Saw him on two occasions at auction; whether he bought 
anything or not could not say. 

RosENTHAL, (183): After the failure of 1880 saw Ken- 
nedy and Durr both several times in the store as I came in. 
All I can say is that when customers came in Mr. Kennedy 
would direct them to the department. Have seen Kennedy 
at auctions directing one of the clerks, intimating to him 
when to buy, at not less than six different sales and more. 

Cross-examination: Think it was in 1881 saw Kennedy 
in the store, three or four, perhaps six times. 

Enuis, (187): Was in the store under the management of 
Mr. French, and did business with him. Not positive as to 
KKennedy, but saw Durr there once. 

NatHan, (195): Saw Kennedy most of the time at the 
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auction sales. Noticed him on one occasion directing one 
of his clerks to buy a certain shade of satins which I was 
anxious to get. 

CuRTAIN, (196): Saw Kennedy at auctions after the second 
failure. Would go along with his right-hand man examin- 
ing goods. I think the man was employed in the store. 

On one occasion, speaking with Kennedy, he remarked to 
me that that was the best stand in the city. He thought if 
I was prepared to buy his store that would be a splendid 
location for me. I could infer that they would like to dis-. 
pose of the store; that is all. 

Cross-ex.: These auction stores are places where a good 
many dry-goods men are apt to collect. I see a great many 
hangers on at the auction stores. 

KAHN, (199): Saw Kennedy & Durr each once in the store 
after failure of 1880. On one occasion Kennedy came into 
our store with Freneh and Shortall,a salesman at the store ; 
I sold French a bill of goods; Kennedy was the leading 
buyer; his advice seemed to be followed in buying. 

Remember vaguely to have seen Kennedy several times 
at the auction rooms. 

Moscrove, (201): The auction sales occur in the fall of 
the year; met Kennedy at nearly all the sales of 1880; he 
seemed to be interested in selecting goods like other buyers 
examining goods with Mr. Lecky. 

Think I haveseen both Kennedy and Durr occasionally by 
the store or in the door or around there; have driven Ken- 
nedy down town several times; would drop him at the cor- 
ner, right there at the store. 

DrLaney, (204); was manager of the business from August 
11 to September 18 (after failure of 1880); was not used to 
advertising, and asked Kennedy to assist me, and he gave 
me points in regard to advertising at his own house. 

Cross-ex.: Was acting for MacDermot; no one else ever 
exercised any acts of possession or ownership over the stock 
of goods or interfered with the business; this matter of ad- 


28 


vertising I did of my own head and on my own responsi- 
bility, without any authority from MacDermot. I wanted 
to engage Mr. Kennedy once. He asked me if I would go 
to Mr. MacDermot to engage him. I went to Mr. MacDer- 
mot. He said, no; he would bave nothing more to do 
with the man; he had already lost too much money with 
him; he would have nothing to do with him. I told Mr. 
MacDermot I considered him a smart man and he would 
be a great assistance to me. He said he would not have 
him in the place. He never acted as usher during my time 
I do not know of his having anything to do with the business, 
except what I asked him about advertising. I never in- 
structed or authorized Kennedy to purchase goods at auction. 

KeLLocn, (208): Was employed in the store from August, 
188-, for a year. On Sunday, before Lecky went to New 
York to buy goods, Kennedy was in the store with Lecky 
and Fell; they were making out a list of goods and Ken- 
nedy wrote them down. After Lecky went to New York 
Kennedy was in the store once or twice a week ;. came in 
and walked round the store and went out again. On one 
oceasion when Lecky had bought goods in New York he 
asked my opinion of the value. I said that we could do 
fully as well in this market. He said, “I think so. The 
damned , 1 don’t know what he has been dreaming 
about.” Once or twice on Friday or Saturday afternoon he 
asked me if I had any special line of goods that I wanted 
to advertise. 

O' FLANNAGAN, (212): Employed in the store from Au- 
gust to October, 1880; saw Kennedy frequently in the store; 
once or twice, in passing, | have an idea that he spoke 
about some goods moving slow; passed some remark like 
that. On one occasion we were in the store in the evening 
after hours, looking over goods we had bought at the Boston 
store. Mr. Kennedy was helping to mark off the stock ; 
French was not there, nor Delaney; Kennedy helped move 
a lot of cretons to my department. 
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SILVERMAN, (214): Have seen Kennedy several times at 
auction buying goods under the name of Jacob. 

DaNnAneER, (227): Employed in the store. After the fail- 
ure ef 1880 Mr. Delaney was on the floor; Kennedy there 
once in awhile; I would see him oceasionally around there. 
While Delaney was in charge of the store I applied to him 
for employment. He said, “ You had better go and see Mr. 
Kennedy.” 

This last statement, as well as all the apparent acts of 
assistance attributed to Kennedy, are explained by— 


Defendants’ Witnesses. 


WerRTHEIMER, (230): After the first failure Kennedy and 
Durr were emploved as clerks at $150 per month each ; ex- 
plains how the store was turned over to Kennedy & Durr on 
June 23, 1879 (p. 233). 

DrLaney, (247): Was manager of the store for MacDer- 
dermot in August and September, 1880; neither Kennedy 
nor Durr had any management of or interference with the 
business. I spoke to MacDermot about engeging Kennedy ; 
he said no, he wouldn’t have anything more to do with him ; 
that already he had lost too much money with him. I don’t 
think I ever saw Durr there; Kennedy did come around 
sometimes on an average of twice a week; didn’t notice 
him more than any other man coming into the place; he 
would stay about four or five minutes probably or about that 
time generally; he never assumed any management, inter- 
ference, or control of the business, or had anything to do 
with the business while I was there. When Danaher applied 
to me for a situation [ inquired about him and found that 
he had been discharged by Kennedy. I inquired about it 
of Kennedy, and when I found it to be true I would not have 
him. I don’t think I ever referred him to Kennedy; best of 
my opinion I never did. Lecky went to New York to buy 
goods before I left the house. 

Cross-ex.: Occasionally asked Kennedy to help me about 
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the advertisements, as a friend without pay—on two occa- 
sions, at his own house in the evening. He never objected 
to rendering me this service when I asked him—asked him 
only a few times during the first week ortwo. When I asked 
MacDermot to engage Kennedy he said: “not to have him,” 
“T have already lost too much money on the man.” 

Redirect: Never eraployed Kennedy to go to auctions; 
never got authority or instructions from MacDermot to ask 
the assistance of Kennedy in advertising or in anything else. 

FreNcH, (257): Took charge of the financial part of the 
store for MacDermot after the failure of 1880. Kennedy & 
Durr had nothing to do with the business and nothing to 
do with me; they would come in occasionally ; had no con- 
trol or interference with the business, nor anything to do 
with it—none whatever. Lecky went to New York four or 
five weeks after I took charge; don’t think he made any 
purchases for the store at auction before he went. Kennedy 
did not, to my knowledge, make any purchases or assist In 
making any purchases of goods at auction. 

Cross-examination : Q. Did MacDermont say anything to 
you about employing Kennedy and Durr about the store 
when you had charge of it? A. Nothing whatever. I 
would no more give them employment than I would give it 
toa Chinaman. It was an understood fact that Kennedy 
and Durr were out of the business, and were to have noth- 
ing more to do with it. I availed myself of Kennedy’s sug- 
vestions and services in advertising, &e.; an occasional 
question once a week would cover it. In one instance 
availed myself of his suggestions in purchasing goods from 
Kahn. 

Re-ex. I did not have the authority or suggestion of any- 
one to confer occasionally with Kennedy about the advertise- 
ments and the selection of employés. I did it entirely upon 
my own guidance. He was thoroughly acquainted with the 
business while I was not, and it was natural that some 
things should have arisen in which I wanted some advise. 
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Xe-cross. Kennedy never, to my knowledge, assisted my 
employés at auctions. None of them ever informed me that 
he did. [ think it probable that Kennedy mentioned to 
me about the “Boston store” that it would be a good thing 
for the store to buy it. 

QQ. Don’t you recollect on several occasions when Mr. 
Kennedy would look around the stock and tell you what 
would be advisable with regard to the advertisements ? 

A. Very likely he id; it would be very natural for a 
man to do so. 

Tatpot, (271): Was employed in the store from before the 
first failure. After the second failure Kennedy & Durr had 
nothing to do with it. Never saw them there more than 
two or three times—once a month on an average. They 
used not to stop more than from five to ten minutes. IJen- 
nedy always came in with his hat and overeoat on. He 
spoke to me each time he came in and to one or two others 
who used to work in the store for him. He had no control, 
management, or interference whatever with the business. 
I got instructions from Mr. French. 

W ausu, (279): Was in the store through the two failures; 
saw Kennedy and Durr in the store after the second failure 
doing nothing particular; no more than to come in and go 
out and speak to some of the men. Sometimes they might 
stay fifteen minutes; sometimes five, and maybe more. 

Crow ey, (recalled, 284): Never saw Kennedy exercise 
any acts of control or interference with the business after 
failure of 1889. Mr. Delaney had complete control after 
the store was opened; never saw Kennedy do anything ex- 
cept go in and come out, as any visitor would do. 

Cross-examination: He came into the store once in a 
while and went out again—that is all. 

BeAN, (287): Was in the store for three weeks after the 
failure of 1880. The store was in charge of Mr. French. 
As far as I could see no one else had any control or interfer- 
ence with the store—as far as I could see, quite the contrary. 
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Ifave seen Kennedy come in occasionally—that is all; would 
stay from five to ten minutes. 


Cross-examined: He would sometimes come to me, 
rubbing his hands, and ask how things were, and pass on. 


Re-direct: He would have his hat and overcoat on. 
DECLARATIONS OF KENNEDY. 


We have already commented upon the inadmissibility of 
the declarations of Kennedy to establish against MacDer- 
mot a conspiracy, and upon the improbabilities, in fact, of 
his declarations to Clark about getting ahead of the prior 
attachments by simulated notes. These are the only decla- 
rations of Kennedy which, if admitted against him, could 
affect MacDermot. (See Brief, 12.) 

The other declarations of Kennedy, indeed, are of little 
significance—of no significance whatever against MacDermot. 
They refer to Kennedy’s visit to New York in 1879. That 
visit is charged in the bill to have taken place before the 
transfer of the store, and it is charged that he went as the 
agent of MacDermot. If Kennedy had gone to New York, 
as the bill has it, before MacDermot had transferred the 
store tohim he would have been in a measure accredited by 
MacDermot as his agent, and it is probable that incorrect 
information upon this point has had much to do with the 
bringing of this suit; but it is proved conclusively that the 
transfer was made on or about June 23rd. By the corree- 
tion of this mistake the whole importance of the visit and 
the alleged declaration which accompanied it disappear, as 
far as MacDermot is concerned. 

In justice to Mr. Kennedy it may be added that the facts, 
if properly examined, do not develop any fraudulent mis- 
representations. Immediately upon getting from MacDer- 
mot a transfer of the store he wrote to Claflin & Co. (June 
26, 1879): “Our late financial difficulties are all settled up.” 
He did not mean by this that all of his debts were paid, nor 
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did he make statements to that effect in New York. Ie went 
there to buy goods, feeling sanguine that with a favorable trade 
and with the assistanee of MacDermot, to whose interest it 
was to assist him, he could build up a handsome business 
and realize a large surplus above his debts. It is worth 
noting that he admitted a large indebtedness. He did not 
claim to bave paid his ereditors, but only to have made 
favorable terms with them. At the worst his statements are 
the visions of an over-sanguine tradesman—not, by any fair 
construction, fraudulent misrepresentations meant to secure 
a false credit. A chain is not stronger than its weakest 
part, and it is fair to Judge these representations of Ken- 
nedy by what he said to Dunn. He told Dunn that all 
his merchandise indebtedness had been paid in full, and 
that all other indebtedness had been arranged by compromise 
in a way satisfactory to him. ‘This did not mean that he had 
paid MacDermot, but only that he had arranged with him, 
and,in fact, it gave notice that the unsatisfied judgment was 
at least not all paid. This, in fact, was said: that he had a 
large debt with easy creditors; and so it proved. The Le 
Breton (Lazard Freres) debt of $2,900 he extended through 
a year with easy payments (pp. 229 and 254). His brother, 

Joseph Kennedy, has apparently never pressed or misused | 
his claim of $7,000. The $5,100 given in settlement of the 
$51,000 Godchaux accommodation notes must have been 
arranged on very easy terms, because MacDermot looked to 
see that he was not in danger from them before he turned 
over the store in June, 1879 (pp. 338-9). And = so also 
the De Young claim was held by a newspaper man 
anxious, doubtless, for future sensational advertisements. 
and could easily be pacified. MacDermot not. only did 
not press his claim, but gave him a year’s opportunity, 
enabling him to pay out large sums to these very mer- 
chants; and it is hard for them, after a year’s dealings with 
him, to say that he had not in fact arranged a satisfactory 
compromise with his then creditors. Certainly not as to the 
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value of his assets, and, indeed, not as to the amount of his 
liabilities, was there such exaggeration as amounted to 
fraud. He rates his stock of goods at about $10,000 less 
than the complainants do, which shows a fair mind. The 
amount of his indebtedness he may well have qualified by 
statements or limitations now forgotten. His declarations 
are repeated after three years, or he may have given figures at 
which he would reasonably expect by settlement to pay off 
whatheowed. Hemay well havecounted upon MacDermot’s 
surrendering to him the $20,000 which he offered to aban- 
don in favor of Claflin & Co. He says that he owed in San 
Francisco $22,846.27. Complainants have not made a case 
by showing exactly what he did owe at this time, but le 
was owing apparently— 
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$48,259 73 


This he might hope, with such creditors, to settle at the 
figure he stated. At least, from the amount of his sin, he 
is entitled to the credit of about $10,000 for undervaluation 
of stock, as compared with complainant’s figures; and this 
would still leave him a margin of solvency of $30,000 in- 
stead $45,000, as he is said to have stated it. 

But the important aspect of the matter is that no court 
can consider these representations as calculated to set a trap 
for false credit; because he claimed only to be working 
upon a margin of values, holding a large stock and owing 
a large debt. He was justified in counting upon profits, for 
nothing is more uncertain than the value of an assorted 
stock of fancy dry goods; nothing that depends so much 
upon the talent of the salesman that handles them, upon 
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their being sold in season or out of season, sold to the men 
and women that want them by single articles, or thrust 
upon the man who has to incur the expense and uncertainty 
of resale. What Kennedy avowedly traded upon was his 
talent in reaping to its fullest extent the profit between 
the wholesale and the retail price of goods. This was 
what MacDermot had counted upon in surrendering 
the business to Kennedy. His hope of reaching his 
own debt lay in the margin of profit which the good will 
of the business, time, and skillful handling only could make 
available. The retail dealer lives upon the difference between 
the wholesale and the retail price of articles. And this is 
what, to a great extent, the wholesale merchants of New York 
must have relied upon. Even if the goods were indebted 
nearly up to their value, yet, if the debts were not pressed, 
the good will of the place, with the assistance of ready capi- 
tal to sustain and increase the business, might well be relied 
upon to make handsome profits. Fortunes are built out of 
such profits. While it is often true that a trader who has 
abundant assets is technically insolvent if demand is made 
for the payment of debts which he is not presently in funds 
to pay, the converse of the proposition is true—that one 
whose present assets are less abundant than his debts may 
well be saved from insolvency and led on to fortune through 
the forbearance of his creditors, especiaily when he has, 
as in this case, the assistance of capital and credit to take 
advantage of the large element of value that les in the 
name and good will of a popular store situated at a favorable 
point for commanding business. 
Wilson vs. City Bank, 17 Wall., 484. 


Applying the argument to the present case, we find that 
when MacDermot transferred the stock of goods to Kennedy 
& Durr, and afterwards, when Kennedy went to New York, 
their indebtedness was such as need give them no uneasi- 
ness and was consistent with every hope of future success on 
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their part. The only debts, as we have seen, that were due 
were those of MacDermot and Joseph Kennedy. , Mac- 
Dermot not only forebore to press him for a year, but ren- 
dered active aid, and paid through him many dollars to the 
New York merchants. 

The Joseph Kennedy judgment was in even more friendly 
hands. We cannot presume it to have been a fraudulent 
judgment, for it seems never to have interfered with other 
creditors of the firm. | 

These declarations of Kennedy are commented upon and 
reviewed by Judge Sawyer in his opinion (p. 106), and 
whatever they be they cannot be used as tending to prove 
against MacDermot a conspiracy; on which point Judge 
Sawyer says, “There is no evidence upon which a conspiracy 
can possibly be found.” (P. 106.) 

And whatever may have been the declarations of Kennedy 
in New York there is no attempt even to affect MacDermot 
with any knowledge or notice of them. 

Attempt was made In the court below to claim that Mac- 
Dermot should have specially denied notice of these alleged 
declarations of Kennedy. But the point is hardly worth 
answering, and met with no notice from the court below. 
This is no occasion where MacDermot attempts to make a 
plea of being purchaser for valuable consideration without 
notice. He simply in his answer denies the fraud in every 
form, and in the absence of any evidence that he made the 
declarations or connived at them, or ever had knowledge or 
notice of them, they cannot affect him. He denies upon his 
belief that Kennedy made the declarations, and even that 
he need not have done. 

The same thing may be said of other declarations of Ken- 
nedy alleged to have been made in San Francisco. None of 
them are brought to the knowledge of MacDermot. Nor 
are they of any importance of themselves if read through 
any other lens than that of the microscope of complainants. 
There is what is claimed to be a promise by Kennedy of a 
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composition with the creditors of Kennedy & Durr. The so- 
called promise will be found to be nothing else than the 
vague talk of a hopeful future, with which a debtor is apt to 
deceive himself and his creditors. This expression, “As 
soon as there would be a United States bankrupt law passed 
he would then pay us and also the other San Francisco 
creditors,” 1s a key to all of his alleged declarations 
of that character—mere vague hopes of payment held out 
when he should be free under a national bankruptey law. 
[It is impossible to put any other construction upon his 
language. ‘The only significance complainants can give to 
it is that it was a promise to pay out of some concealed funds, 
and they would have us believe that a man who was in the 
very midst of a scheme to defraud his creditors went about 
telling his creditors that he was defrauding them. 

It is worthy of note that all declarations are attributed to 
Kennedy, the dead partner, and not to Durr, the living one. 

The letter of Kennedy, written to Gilmore on January 28, 
L8$1, is not admissible in any case against MacDermot, for 
it is a declaration made long after the transaction In ques- 
tion. (40 Pa. St., 9). 

[t may be said, however, in reference to this letter, that it 
does not contain any statement to the effect that the writer 
himself had funds with which to purchase the ranch re- 
ferred to. Active and adventurous men often seek for oppor- 
tunities of purchase, and obtain advances from others who 
have confidence in their judgment; or it may be that Ken- 
nedy had a homestead property out of which he could de- 
rive enough to make a cash payment on account. | 

If, indeed, these failures had put money into the pocket 
of MacDermot, it could only have been the money of Mac- 
Dermot, for if he was a man capable of the frauds charged 
against him MacDermot was his easiest victim ; it was easier 
to reach MacDermot’s money than to rely upon the compli- 
‘ated schemes of fraud alleged in the bill—schemes indeed 
which could not have produced any moneys that might 
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have been referred to in his letter of January 28, 1881, be- 
cause the history shows all the goods still in the hands of 
MacDermot and undisposed of. 


Tre EXpANSION OF THE Goops. 


Great effort is made to sustain the theory of the bill that 
the defendants had succeeded in getting a very large stock 
of goods in hand for their raid upon them. But the evidence 
fails signally. The bill charges that the stock was worth at 
the first failure, and at the time of the transfer by MacDer- 
mot to Kennedy & Durr, $112,000. The account of stock at 
the second failure shows $108,000—a retrograde, not an ex- 
pansion. Of course it becomes important for the complain- 
ants to show a great expansion of the stock in order to justify 
their theory, for, according tothem, the conspiratorschose the 
time for springing their trap, and they must have chosen 
an advantageous moment or the theory fails. 

We shall follow briefly their efforts to have such an ex- 
pansion and our answering evidence. 


Complainants’ Witnesses. 


Hartwick (159): In thesummer of 1880 stock was about 
the same as the year before; probably a little more, but I 
should think about the same. 


CROWLEY (152): At the time of the attachment, in 1880, it 
was a heavy stock ; just before the failure in 1880 had some 
lace curtains come from New York by express; there was 
not many there. Asa rule, we get goods by freight; sometimes 
by express. There was a fair stock of goods in the store ; 
not a very large stock for a store of that kind. 

Cross-examination (157): Am pretty well posted; have 
been in the house a long time; I would say a pretty good 
stock, that is all. 
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GitMorE: In the fore part of 1880 Kennedy told me to look 
varefully through my goods (fancy goods, laces, and under- 
wear). If any goods were necessary for my department not 
to be afraid to buy them; called his attention to the 
fact that a large stock of corsets was coming in. He 
said that did not make any difference; they would 
always be useful; to give a good, liberal order to some 
Kastern houses. This was five or six weeks before the at- 
tachment of 1880; came as freight. Stock was an extraor- 
dinarily heavy one for my department; purchases made 
within two months before the failure. I gave very large 
orders to a corset house in New York. There was stock 
enough in my department to last two years in advance in 
most of the leading lines. 

[ called Kennedy’s attention to the fact that we had in 
stock over 300 dozen corsets exclusively from New York 
houses. His reply was: “As long as it don’t cost anything 
I couldn’t feel aggrieved about it.” This stock of corsets 
was not necessary In my department. 

Cross-examination: Inside of two weeks after the failure 
we began to make purchases of new goods; know nothing 
of the stock outside of my department. My department 
would represent but a small proportion of the general stock 
of the house—moderate proportion; will specify, besides 
corsets, about 147 boxes of fringes. 

KALISHER (165): Was in the store quite often before 
July, 1880. I am not acquainted with dry goods generally. 
Fancy goods I know something about; had occasion to go 
through the curtain department in a replevin suit I brought. 
I found an extraordinarily large stock ; examined the corset 
department also; found a very large stock—these two de- 
partments extraordinarily large for a retail store. Prior to 
the failure the orders to the New York houses I represented 
were very large—within ninety days of the failure. I think 
very few of the bills were due bought at sixty days. One 
bill of Star braid was forwarded by express. This brand of 
goods is usually forwarded by freight. 
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Cross-examination: I have never been in the retail busi- 
ness. I can’t say now how large the stock of curtains was or 
anything. ‘There were no very valuable, high-priced goods 
there. JI cannot approximate the value of the stock there 
was. I think they could get along in the curtain and cur- 
tain net department with $2,000 or $2,500. That would be 
a very fair stock. J think there was a good deal more than 
that; could not say how much. I have an interest in this 
suit. I represent creditors. 

NrEWBURGER (174): Was in the store about three weeks 
before July 13, 1880. I should judge there was about 
$150,000 to $175,000 worth of goods. This store certainly 
was crowded with goods. It was a complete stock—an over- 
stock. Mr. Kennedy showed me around himself right be- 
hind the counter, under the counter; every which way he 
showed me they were crowded with goods. 

Cross-examination: Kennedy showed me pretty much all 
over. Seemed to take pride in the amount of goods he had 
on hand. In fact, if 1 remember well, he told me he had 
too much goods in some departments. He didn’t know 
where to put them. 

Q. Are you contributing anything to the expenses of this 
suit? A. No, sir; we made our fight two years ago, imme- 
diately after the failure, and did not succeed in making any 
recovery. 


(This testimony—that Kennedy displayed with pride the 
extent of his goods to one of the creditors he was said to be 
in the very act of defrauding—lis strangely inconsistent: with 
the alleged scheme of the conspirators.) 


GILMORE (recalled, 181): Goods were usually taken in at 
the front door, on the Market-street side. A large number 
of cases of overland freight arrived previous to July, 1880; 
the largest invoice of Kastern goods that were received at any 
one time while I was there were taken in through the back 
entrance; heard no reason assigned for it. 
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Ennis (187): In the underwear department, gents’ fur- 
nishing department, corsets, [ found, in addition to their 
regular stock of goods, two surplus stocks, one of which was 
evidently ordered withoutany requirementor need. My busi- 
ness caused me to examine them; found bills of goods shipped 
from one store in time to arrive in San I*raneisco three days 
before the failure; surplus stock of corsets hid away, so that 
it took the coroner and myself two hours to findthem. I 
had brought a replevin suit. I found the entire bill of cor- 
sets, lacking seven or eight pieces, but not in the original 
boxes, and therefore I did not take them (/ine illa lachrymie), 

Cross-examination: A stock of our underwear that such 
a store would ordinarily earry would be $1,900 to $1,200. 
is known in the trade as goods separate from the 


>? 


“Surplus 
broken packages. I have no special knowledge of corsets 
or how much stock such a store would ordinarily carry. 


DrLANEY (206): Q. Were there any goods came in through 
the back door while you were there? A. Nearly all the 
goods. We were advertising to sell out the stock at sheriff's 
sale, and it would look bad to the public to see goods com- 
ing to the frontdoor. I was obliged to keep the door open 
for ventilation and air, the place was so crowded with cus- 
tomers. 

Cross-examination: The back door wasa convenient means 
of getting goods into the store. If a large invoice were re- 
ecived at one time we couldn’t have received it during the 
business. In the first place, we couldn’t open it there ; 
could not conveniently take in there a large invoice of goods. 


Defendant’s Witnesses. 


DrnaNnety (recalled, 249): The bulk of the goods came in 
by the back way, because it was inconvenient to receive them 
in front during business hours. ‘There was no cellar and the 
back door was the most convenient way ; and, another thing, 
it would appear bad to the outside public to receive goods, 
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because we were advertising that we were selling out by the 
sheriff, and we didn’t want the public to see that we were 
receiving goods as fast as we were selling. Another reason 
was we kept it open for ventilation. It is decidedly an 
element of value to a store to have such a back entrance: 
examined the goods when the sheriff had them in hand. 
It was a pretty fair stock ; a very good one, but badly as- 
sorted. I didn’t see anything extraordinary in the size. We 
could have used a great many more goods than were there. 
We could have handled them. For an active, large busi- 
ness more stock would have been required. In two or three 
days after taking charge of the store we commenced buying 
stock,and bought right along. I calculated the stock at the 
time, by my rough guess, to be from $75,000 to $100,000; 
and I have a faint recollection of Mr. Burns (who examined 
it with him) saying to me he didn’t think it was that, but after 
I had taken charge of the stock I still would say that would be 
about the stock. We hada very large stock of corsets—large 
in bulk. We had a great many that we used to sell for two 
bits and four bits a pair. I would consider the stock larger 
in proportion of corsets than any other stock in the house, 
although if I were to run the house and had means I would 
have just as many to do an active business. The house was 
doing quite an active business in corsets. In gentlemen’s 
furnishing goods and curtains I didn’t notice anything par- 
ticular more than the stock we were handling in the store in 
which I now am—J. J. O’Brien’s * The Arcade.” 


IrRENCH (recalled, 257): Had sole charge of MacDermot’s 
books from 1879 till September, 1881. After August, 1879, 
the receipts of the store, after payment of current expenses, 
were brought to MacDermot’s office every day. Bills for 
goods and purchases were paid by MacDermot. For the four 
or five mouths preceding July 15, 1880, the advances for 
payment of such bills greatly exceeded the receipts from 
the store. His advances during those four months were 
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about $56,000. The receipts from the store were about 
$52,000. Those advances were mostly made to New 
York dry goods houses, principally H. P. Clafln and E. C. 
Jaffray ; to Clafln about $19,000, in six or seven payments 
from January to middle of April; to Jaffray & Co.—his 
account was a little later—about $13,000. Payments to Jaf- 
fray were made to June. In the weeks immediately pre- 
ceding the attachment of July 18 I noted no decrease in the 
advances made or difference in the manner of conducting 
the advances; I don’t recollect any. I made up from the 
books and handed to MacDermot the amount for which 
attachment of July 13 was made. It was the correct 
amount as exhibited by the books, and was actually ad- 
vanced for the purchases for the “ Pavilion.” 

Within a very few days after [ took charge of the finan- 
cial part of the store, in August, 1880, we had to make pur- 
chases to replenish stock. We got our large invoices of goods 
in at the back door for convenience, because it was the proper 
place toget themin. Wedida very large business in corsets. 
Certainly the money of Mr. MacDermot had built up the 
stock of goods which was in the store in July, F880. 

Cross-examination: For the first four months, I think, 
the advances were in excess of the receipts. To the best of 
my recollection, the account was continually a growing one 
from the time I went there up to the time of the attachment. 
MacDermot said he had gotten in this business, and he was 
always swearing at himself for ever getting into it; and, 
being in, he thought that—he felt that—he must carry it 
along and try to work himself out of it. He felt very un- 
easy about it. I say I think that in the first four months 
the indebtedness increased. 

Recross: The store which we bought, called the Boston 
store, was otherwise called the “ corset store.” He did a large 
business in corsets and had a large line of corsets there—a 
line in which we were doing'a large trade. The store was 
bought for less than $3,700, if I remember rightly. 
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Tarpor (271): Was emploved immediately after the first 
failure, and continued in the store until after the second 
failure,as salesman, and after the first failure there were be- 
tween 35 and 40 hands; after the second failure, between 52 
and 56. At the second failure there was nota very large 
stock of goods in the store—not a full stock by any means. 
Nearly all the departments were broken. I think there 
were goods bought in four or five days. I saw them 
coming in. ‘There was not a large stock of corsets; about 
the regular quantity tbat we usually carry, with the excep- 
tion that some numbers were broken up considerably. We 
used to sell on an average, perhaps, five or six dozen corsets 
a day. We had a very large corset trade—low grade. | 
remember two very large cases of corsets that came in the 
summer of 1880, before the attachment. They were low- 
grade corsets. The two cases were worth about $225 or 
$250. There were some that cost as low as $2.25 a dozen. 
We had to get some corsets about two weeks after we began 
to sell, in August, 1880. There were some sizes sold out, and 
we had to get them right away. I do not know of any 
branch or line of goods in which the stock was excessive in 
August, 1880. If I were carrying on the store myself, with 
command of means, that stock would not have been a full 
supply. ‘To carry on business as we ought to there we would 
earry nearly $30,000 or $40,000 more than was there at that 
time. Wedida very large business after we opened. The 
summer before the failure the business was not so good as it 
might have been. I know of the lace curtain department. 
[t was very small, both in bulk and value. It was the smallest 
stock in the store in proportion. 

Cross-examination: There was not a very large stock. 
susiness was not very good before the failure; it was not 
what you calla “poor business.” I don’t think they sold 
enough to pay expenses. In the summer time the sales 
were not very brisk. When I went there goods were sold 
under the excitement of the sheriff’s sale; that made business 
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good, and after Kennedy & Durr took the store back it 
went down to its normal condition-—a kind of poor business. 
I really don’t think they paid expenses. The poorest time 
of the business was when Kennedy & Durr was there, be- 
cause, as I told you, we went there first when the sheriff— 
when we were selling under the sheriff’s sale, and of course 


you know people will think they get goods cheap. 


Warsi (279): Employed in the store through the two 
failures. I suppose in five weeks after the 14th of August, 
1880, there were over $20,000 worth of goods bought in the 
city. <At the opening of August 14th I don’t think there 
was over 32,000 or $2,500 worth of corsets in siock. There 
was a scparate department kept for awhile for corsets and 
corset-waists, and the average sales for five months would be 
about S600 a month by one salesman alone, and I couldn’t 
say what the others sold; I suppose the corset sales footed 
up to about $700. There were corsets in the fancy depart- 
ments, where there were four or five salesmen seiling them 
out; there was a lady there selling at one time, and they 
gave her a counter up near the door; corsets were sold up 
at her counter and at the fancy counter. 

Before August 14, 1880, [ had been in the office about a 
year entering Invoices and checking them. That gave me 
an acquaintance with the size and value of the stock. At 
the time of the failure, in August, 1880, the stock was not so 
very heavy—heavier than in the winter of 1879. ‘There was 
quite a large stock through the house, but nothing extraors 
dinary in any one department. I know we had a large stock 
at the time of the failure, but we were not doing much busi- 
ness previous to that at all. I believe they started in buy- 
ing about four days after the opening of August 14. 


Crow ey (recalled, 284): Of course there were more goods 
in the domestic department (of which I had charge) in the 
winter of 1879 than at the failure of 1880—a great deal 
more. I was familiar with the stock at both times. I sold 
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largely out of the stock, and others were bought, but not 
much. 

Cross-examination: At the time of the failure there was a 
great deal of goods in the department, but not quite so large 
in the fall. 

(This 1s evidently a clerical crror for “as in the fall,” as is 
apparent from the next question.) 

Q. You're pretty certain of that? 

A. Yes, sir. 


Bran (287): Was in the store from September, 1879, till 
failure of 1880; had charge of laces, blankets, and spreads ; 
laces for windows—curtains, I mean. I hada very much 
larger stock of those three lines of goods in 1879 than I had 
at the time of the failure. 

Cross-examination: Took an account of stock in my de- 
partment on both occasions; had a light stock in July, 
1880. 

Warsit (recalled, 355): Took actual account of stock when 
in the hands of the sheriff, July, 1880. 

(Produces the account, $108,050.) 


On reviewing these witnesses it will be seen that the com- 
plainants call only three persons who had been employed in 
the store and knew anything of its goods. Of these, Crow- 
ley, who was in charge of one of the departments, and had 
been in the house a long time and knew more than the 
others, says, “There was a pretty good stock that; is all ;” 
and when recalled by the defendants says the stock was 
larger in 1879 than in 1880. Hartwick rates the stock pre- 
cisely as Crowley did—“a pretty good stock ”—and_ said 
that it was about the same as in 1879. 

Gilmore says the stock was an extraordinarily heavy one 
for his department, which included corsets, and expands 
greatly upon the size of the stock of corsets; complains of 
300 dozen, which, according to Talbot, would supply one of 
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the salesmen only fifty days. Gilmore admits that inside of 
two weeks MacDermot was obliged to begin to replenish 
stock in his department. Newburger, while he expands the 
stock, really kills the conspiracy. But the estimate made 
by the general inspection of one visit is entitled to no con- 
sideration. And if Newburger was not able in his “ fight,” 
made at the time of the transactions, to unearth any frauds 
the rehash of his statements two years afterwards should not 


‘carry much weight. 


KKalisher and Ellis were both specialists, whose depart- 
ments were very small, one representing $1,000 to $1,200 
and the other $2,000 to $2,500 of necessary stock. Add to 
these the cost of two large cases of corsets from New York 
worth $225 and we do not have a very large aggregate of 
fraud to justify the charges of the bill. 

MacDermot produces Delaney, I’rench, Talbot, Walsh, 
Crowley, and Bean, all long familiar with the store. They 
certainly dispose of the complainants’ case, and the account 
of stock actually taken is conclusive—four thousand dollars 
less than it was, according to the complainants, when Mac- 
Dermot gave it up to Kennedy & Durr. 

Finally, the evidence of French and the checks produced 
by him—$10,148.75, paid out in the last month, June, 1SSO— 
are enough at once to justify the attachment and to show 
that it was not a prearranged plan. | 

And it may well be said, as French testified, that Mac- 
Dermot’s money had built up this stock of goods. The 
amounts that he brought against it on the 15th of July, 
1880, were as legitimately purchase-money as the money 
of complainants, and his judgment of $51,000 had the greater 
equity of being old, open, and notorious. Complainants 
have delighted in calling this a “trap judgment,” but the 
term is most unhappily chosen for a judgment which 
went through the war of March 5, 1879, and held its front 
erect until July 15,1880. The ingenuity of the complain- 
ants has been greatly exercised over this Judgment; but 
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their charges are strangely wanting in consistency. They 
charge that its first purpose was to impose by mere outward 
show, to give the semblance, form, and threat of a debt, and 
by mere seeming to carry terror to the hearts of Schmidt & 
Jacobi, and that its second purpose was by non-seeming or 
pretense of effacement to spring upon the innocent and un- 
suspecting New Yorkers. As the first charge was absurd, 
for the reason that the seventh could never seem to be prior 
to the first attachment, the second charge is as groundless, 
because all parties had constructive notice, and, as is most 
probable from the notoriety of the first failure, all had ac- 
tual notice of its existence, and because, as Judge Sawyer 

says (107), no representations whatever had been made about 
it. Verily it seems hard to imagine a “scare-crow” that 
could be less of a “seare-crow” than this, or a “trap ” that 
could be less of a “ trap.” 

We need hardly refer this Court to the cases which have 
justified creditors even in keeping in abeyance and out of 
view confessions or warrants of attorney to confess judg- 
ments such as these ee would, with much greater 
reason, stigmatize as “ traps.’ 

Clark vs. Iselin, 21 Wall., 377. 
Britton vs. Pagen, 7 Ben., 219. 
Meeker vs. Harris, 19 Cal., 278 
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[It is charged that the goods were improperly sold and 
brought less than their value, but the evidence fails so sig- 
nally to support this charge that we shall give but little 
time to it. The goods were divided into lots corresponding 
with the different departments, because, as Humphrey, the 
complainants’ witness said (p. 219): “their idea was it w my 
bring the best prices.” Postponements of the sale were made 
to allow complete inspection and examination of the goods, 
and MacDermot paid an extra compensation of $100 to an 
experienced auctioneer to assist the sales. The complain- 
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ants incautiously call as a witness on this point Mr. Adam 
Grant, and he, speaking from his large experience, settles 
the point against the sale by parcels which they had con- 
tended for. We leave the matter with his testimony (p. 221). 
Judge Sawyer alludes to the fact that the creditors had 
attempted to enjoin the sales, but were unable to do so (p. 


104). 


ry. ‘ rar * .] N Try. sd ry 1] ’ TATOO ? re , 
Tit MANNER OF ENTERING THE JUDGMENTS AND THE 
BURDEN OF PROOR. 


And first, as to the moral and equitable aspect, it must be 
said in favor of Kennedy & Durr that their offers and con- 
sent to allow judgments to be taken against them did not 
have any effect to give any preference or advantage to one 
creditor ‘over another. The several creditors made their 
seizures and established their liens and then the time or 
manner of rendering Judgment became immaterial. They 
did not attempt to delay one creditor and advance another. 
As was said by this Court in Wilson vs. City Bank, 17 Wall., 
484, “to have made an effort by dilatory or false pleas to 
delay a judgment in the State court would have been a 
moral wrong and a fraud upon the due administration of 
the laws.” 

This was peculiarly true in the present case, because the 
thing seized was a large stock of faney dry goods which 
was kept at great expense and whose value was diminishing 
as the season and style were passing. ‘To have imposed un- 
necessary delay in such a case would have been merely to 
impair the value of the creditors’ securities. 


TretR Leagan ASPECT AND THE BURDEN OF PROOF. 


Attempt has been made to impeach the judgments ob- 
tained by MacDermot or by his assignees upon the ground of 
their not coming up to the statutory requirements, and of 
their being constructively or, at least, presumptively fraudu 
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lent. It was claimed that these four judgments were judg- 
ments by confessions under section 1152 of the Code of Civil 
Proceedure of the State of California, and as none of them 


satisfied the requirements of that and the preceding section 


they were void or, at least, voidable. 

But the judgments in question were none of them judg- 
ments by confession ; they were judgments regularly entered 
after suit brought and process served or issued under section 
997 and differ toto cvlo from judgments by confession under 
section 1182. A citation of the different sections will suffice 
to make this appear: 


“SecTIoNn 1132. A judgment by confession may be entered 
without action either for money due or to become due, or 
to secure any person against contingent lability on be- 
half of the defendant, or both, in the manner prescribed by 
this chapter. Such judgment may be entered in any court 
having jurisdiction for like amounts. 

“Section 1185. A statement in writing must be made, 
signed by the defendant and verified by his oath, to the 
following effect: 

“1. It must authorize the entry of judgment for a specific 
sum. 

“2. If it be for money due or to become due, it must state 
concisely the facts out of which it arose, and show that the 
sum confessed therefor is justly due or to become due. 

“3. If it be for the purpose of securing the plaintiff against 
a CO} ingen liability, it must state concisely the facts con- 
stituting the liability, and show that the sum confessed 
therefor does not exceed the same.” 


Note the difference between the above and section 997 


“The defendant may at any time before the trial or judg- 
ment serve upon the plaintiff and offer to allow judgment 
to betaken against him for the sum orproperty,or tothe effect 
therein specified. If the plaintiff accepts the offer and 
gives notice thereof within five days he may file the offer, 
with proof of notice of acceptance, and the clerk must there- 
upon enter judgment accordingly. If the notice of accept- 
ance be not given, the offer is to be deemed withdrawn, and 
cannot be given in evidence upon the trial; and if the 
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plaintiff fail to obtain a more favorable judgment he ean- 
not recover costs, but must pay the defendant’s costs from 
the time of the offer.” 


This is the proper and legitimate manner of entering 
judgment when goods have been attached and are held at 
expense of keeping, and where, under Wilson vs. The City 
Bank, it is the duty of the debtor not to interpose delays. 

The earlier judgments of Schmidt and Jacobi and the 
later judgment of MacDermot, in 1880, were entered in ac- 
cordance with this section. The difference between these 


judgments entered after suit brought and issuance of process 


and the judgment by confession without action is too well 
settled to need argument. 

Koss vs. Bridge, 24 How. Pr., 168. 

seard vs. Wheeler, 11 Han., 540, and 76 N. Y., 218. 

Hognet vs. Wallace, 28 N. J. L., 525. 

Byrne vs. Jeffries, 38 Miss., 535. 

Crouse vs. Derbyshire, 10 Mich., 481. 

Miller vs. Bank of B. C., 2 Or., 298. 

White vs. Bogart, 75 N. Y., 206. 

Schroeder vs. Fromme, 31 Tex., 605. 

Chamberlin vs. Mammoth, 20 Mo., 96. 

Gerald +s. Bonthee, 29 Tex., 202. 

Crane vs. Hirschfelder, 17 Cal., 582. 

Eliott vs. Woodhull, 7 Halst., 126. 


The entire good faith of the entry of MacDermot’s judg- 
ment in 1880, under section 997, is proven by Mr. J. How- 
ard Smith, his attorney, who obtained the judgment in that 
form without suggestion from any one. 

In ve King, 10 Nat. Bank Reg., 104. 


That offers were made and judgments entered for the 
whole amounts sued for is not material. 
Ross vs. Bridge, 15 Abb. Pr., 100. 
Beard vs. Wheeler, 11 How., 540, and 76 N. Y., 213. 
Crouse vs. Derbyshire, 10 Mich., 451. 
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And that judgment was entered on these offers before the 
time for answering expired is, of course, immaterial. 
»yrne vs. Jeffries, 38 Miss., 558. 
~ Hoquet vs. Wallace, 2 N. J. L., 528. 
White vs. Bogart, 7 N. Y., 256. 


In Davenport vs. Pond, which the complainants relied 
upon to some extent, the case was called a judgment by 
confession, and was treated as such by the court only for the 
purposes of the argument, and in that case there was no 
offer made nor any proceedings taken under section 997. 
Hence the case has no bearing whatever upon our judg- 
ments entered under that section. 

MacDermot’s first judgment, that of March, 1879, was 
entered by Messrs. Garrison & Booth, his attorneys, after 
filing of the answer and upon proofs made in open court. 


An effort was made in the court below to charge Mac- 
Dermot as responsible for a fancied disappearance of assets 
by comparing the deficiency of business in 1880 from that 
which appeared in 1879, and a disappearance of from 
$25,000 to $57,000 is charged ; bet in the valuations upon 
which this was based no account was taken of the expenses 
of the business which, with a staff of more than 50 clerks, 
must have reached $3,000 a month. Kennedy is said in 
New York to have rated his business expenses at $50,000 a 
year, his rent at $7,200; this would more than account for 
the fancied deficiency. 


Criticism was made upon the purchase by MacDermot of 
debts against Kennedy & Durr preventing the California 
creditors from throwing them into involuntary insolvency 
under the California insolvency law of 1880, which would 
have discharged his attachment if adjudication were made 
before the expiration of thirty days from the levying of the 
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attachment, but it is the refinement of criticism to deny to 
an attaching creditor the right, by fair purchase of other 
debts, to protect his attachment. As the insolvent law per- 
mitted priority by attachment, it necessarily permitted any 
right by fair purchase to protect and preserve the right. 
Our apology for the length of this brief is that we have 
not had the advantage of seeing the brief of appellants, and 
have been obliged to anticipate their points of attack, as fer 
as we could foresee them, from very voluminous briefs in 
the court below; and the same fact must be our apology 
for trusting to the court to find in its examination of the 
case answers to any points made which we have not fore- 
seen. 
Respectfully submitted, 
EKpwarpD J. PRINGLE, 
Solicitor for Appellee, MacDermot. 


—— 
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OCTOBER TERM, 1886. 
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GEORGE A. MORRISON, JOHN HERRIMAN, JOSEPH 

C. ALEXANDER, JOSEPH BECKEL, BENJAMIN F. 
BECKEL, anp THOMAS DREW, Aprettants, 
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JOHN DURR, JOSEPH KENNEDY, ann CHARLES F. 
MacDERMOT, APPELLEES. 


Appeal tn Equity. 


APPELLEE MacDERMOT’S REPLY TO SUPPLEMENTAL 
BRIEF. 


1. Counsel in his supplemental brief does not do justice to 
the statement or dates of MacDermot. 

The four notes indicate a gradual reduction of interest. 

MacDermot says he charged two per cent. a month aé 
first (p. 326). 

The first advance was made in 1868. MacDermot went 
to Furope in 1872. During these four months the notes 
seem to have borne the two per cent. interest. Wertheimer 
was with MacDermot for two years of this time and col- 
lected some interest. He says: “I know they (the notes) 
were delivered to Mr. MacDermot, for the reason that I col- 


yA 
lected interest on them” (p. 250). “I know I collected some 
interest for Mr. MacDermot in 1869” (p. 281). 

During these first four years the $5,000 earned (at two per 
cent. per month with annual rests) $6,820 of interest. The 
$820 were apparently paid on account of the interest, and 
MacDermot seems to have taken two notes—one for the 
original $5,000 and one for the $6,000 of interest. 

[le remained in Europe for four years, during which time 
no interest was paid. When he returned he seems to have 
reduced the interest to 13 per cent. per month, for there 1s a 
third note for $8,000, made in 1877, and the $6,000 note given 
before he went to Europe (or its representative, for, of course, 
it would be renewed to save the statute) would in five years 
from 1872 to 1877 reach $13,725, from which, if we deduct 
the principal, $6,000, we have left only $275 less than the 
$8,000, which figures are in the new note. 

In the same way the $5,000 note given before he went to 
Europe would reach in six years at 1} per cent. per month 
$15,472, from which deduct the $5,000 of principal, and we 
have much morethan enough to furnish the $7,000 note given 
in 1878. 

When the four new notes are made, interest 1s again re- 
duced to 1} per cent. per month. In the growth of a new 
country two per cent. per month in 1868 was quite as 
reasonable a rate as 1} per cent. per month nine years after- 
wards. 


2. These notes and the judgment entered upon them could 
not have been fraudulent, because the paper of Kennedy & 
Durr was in too great supply with MacDermot to create a 
necessity for such a fraud. He threw away $50,000 of undis- 
puted claims against them which would have served his pur- 
pose in any proceeding quite as well as these notes and 
judgment (page 297). 


3. The alleged purpose of manufacturing these notes, 
though inadmissible in evidence against MacDermot, does 


per 
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not justify the pretense. Clark says that Kennedy told him 
the Schmidt & Jacobi notes were fraudulent, and that these 
notes were made “ to get ahead of them.” Now, the Schmidt 
& Jacobi notes were not fraudulent (page 297), and it is 
absurd to fabricate notes for a seventh attachment to “ get 
ahead ” of a first and second attachment. 


4. Counsel for appellants insist that Kennedy represented 
in New York that all his debts were paid. Counsel does 
not do justice to Kennedy ; he must be judged by his state- 
ments to Jaffray which show an indebtedness of $59,882.52 
(page 126). The Court is respectfully referred on this point 
to bottom of page 32 of appellee’s brief, e¢ seq. 

5. Counsel claims that there was no consideration for the 
transfer of the goods to Kennedy & Durr. A natural con- 
sideration was the payment over to him of the net proceeds 
of sales to pay his existing indebtedness, which stood as the 
cost of the goods to them. His book-keeper, Mr. French, 
savs: “I found on his books there was an account with 
the store which I found to be the ‘Pavilion, run by Ken- 
nedy & Durr on Market street. This account had been a 
running one several months in that way. The business was 
conducted by them entirely under their own management. 
The receipts of the business, deducting simply their running 
expenses, was brought to MacDermot” (p. 257). As long as 
MacDermot had confidence in Kennedy & Durr this ar- 
rangement was perfectly natural. Counsel claims that they 
were insolvent at this time. But MacDermot held all their 
paper except a few claims which he had taken the precau- 
tion to see that they had arranged so as not to embarrass 
them or him. He was perfectly safe, therefore, to permit 
them to handle the goods and pay over the net proceeds to 
him in account current, and so endeavor to-work off their 
debts to him. 


6. When MacDermot made his final attachment he had 
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more equitable right to the goods than any of the com- 
plainants, for his money had, as Mr. French said, really 
“built up the stock.” 


> 


7. The ease of Lincoln vs. Claflin, in 7 Wall., has no bear- 
ing. The Court there says: “If, knowing the fraud contrived, 
he aided in its execution and shared its proceeds” (which he 
did in that case by himself selling the goods and taking the 
purchase money), “he was chargeable with all its conse- 
quences.” In this case there is not proof even of any notice 
to MacDermot of the alleged representations of Kennedy. 


Respectfully submitted. 
EDWAED J. PRINGLE, 


Solicitor for Appellee, MacDermotte. 
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TEXAS TRANSPORTATION CO. ET AL. VS. HENRY SEELIGSON, 1 


United States Cireuit Court, Fifth Circuit, Eastern District of 
Texas, at Galveston. Equity. 


Henry Srereriicson, Complainant, 
against | 
{ 


Tor Texas TRANSPORTATION COMPANY, ALEXANDER C. > No. 181. 
Hutchinson, Charles Fowler, Eber W. Care, Lock- 


wood Meggect, and Collis P. Huntington, Defendants. J 


~ Be it remembered thatin the above entitled and numbered cause, 
which was removed into this court from the district court of the 
State of Texas in and for Harris county, in said State, and in which 


, a final order and decree was entered in our said cireuit court at its 
i - sai P ( _¢ 
|. regular November term, 1585, to wit, on the 9th day of January, 


ISS6, Ifon. Chauncey 2. Sabin, judge, presiding therein, remanding 
the cause, the following proceedings were had, to wit: 
2 Precipe to Kile Transeript & Enter Appearance. Filed Oct. 16, 
ISS |. . 
Ocr. 16, 1884. 
Drarn Str: You will please file the accompanying transcript, 


[lenry Seeligson vs. The Texas ‘Transportation — and others, on 
the equity docket, and enter my appearance as solicitor of defend- 
ants. 


T.. N. WAUL, Sol'’r. 
C. Dart, Esq., cl’k U.S. cir. c't. 
indorsements: “ No. IS1. Equity. Seeligson v. ‘Texas 'Transpor- 


tion Co. e al Precipe to enter appearance of eounsel for def’ts. 
riled Oet. 16, 1884. C. Dart, clerk.” 


; i * aa 1° ) ys 7 
2 Original Petition. Filed Dee. (8th, 1885, by J. Burke, C.D. 
CLT. C., by BF. ML. Poland, D'y. 
¢ 
| STATE OF Texas, Llarris County : 
[2 fin District Court to Mareh Term, [SS4. 
Hinry SEELIGSON ) 
US. » No. 11565. 
Texas TRANsporTATION — et al. J 


To the Ifon. James Masterson, judge of said court: 


The petition of Henry Seeligson, who resides in the county of 
Galveston, in the State of Texas, who sues for himself and for the 
benefit of such of the stockholders of the Texas ‘Transportation 
Company as elect to take the benefit of the decree in this cause, 
complaining of the Texas Transportation Company, a body politic 
& corporate, duly chartered by the laws of Texas, and the principal 
oflice of which is in the county of Harris, and of A. C. Hutchinson, 
who resides in the State of Louisiana, and of Charles Fowler, who 
resides in the county of Galveston, and of I. W. Cave and L. Meg- 
1—S41 
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2 TEXAS TRANSPORTATION CO. ET AL. VS. HENRY SEELIGSON «& 


get, who resides In the county of I[larris, in said State of Texas; and 
your petitioner respectfully representa that he is the owner and 
holder of twenty shares of the capital stock of said company, evi- 
dineed by certificate No. 105, dated the 4 day of November, 
1882. issued by said com pany, and whieh stands « and appears 
1n petitioner’s name on the stock books of said company, and 
which shares he possesses and holds by and through a transfer from 
Simon Musina, and which said shares have been for all time since 
the same were issued acknowledged and recognized by said com- 
pany, and are so now acknowledged as stock in said company, and 
are entitled to all the privileges and representation, dividends, & 
emoluments as the other stock of said company. And your peti- 
tioner alleges some time in the year 1875 or 1876 the said Texas 
Transportation Company was reorganized by one Charles Morgan, 
who became the owner of two hundred and fifty-nine shares of the 
capital steck of the said company, which was issued and held 
in said Morgan’s name, out of two hundred and eighty-two 
shares of said stock issued by said company and no more; that 
one share of said companys stock stands on the books of said 
company in the name of the defendant, Charles lowler; one in 
the name of E. W. Cave; one in the name of said Hutchinson, 
and which are held) by them nominally as donations for 
5 the purpose of permitting them to be officers of said com- 
pany under the charter of said company, all of which, with 
the twenty shares owned and held by petitioner, are the only shares 
of capital stock ever issued by said company to the present time, 
amounting to the sum of twenty-cight thousand & two hundred dol- 
lars of capital stock issued and now outstanding, each share amount- 
ine to one hundred dollars each ; and that your petitioner is the 
owner of one-fourteenth of the capital stock of said company, and is 
entitled to one-fourteenth of its privileges, emoluments, earnings, 
and dividends, and to share in them to that extent, as well as to 
one-fourteenth of the property & franchizes of said company. And 
your ss alleges that the said Charles Morgan organized the 
said company for the purpose of facilit: ating his business (he having 
heretofore purchased a control-ing interest in the Houston «& Texas 
Central Railroad Company, and being then the owner of various 
steamships, and having by his aid opened a ship channel to Clin- 
ton, in Harris county), and the carrying trade between the 
G terminus of the said Houston & Texas Central railroad at 
Houston and the point aforesaid on Buffalo Bayou, and on 
organizing said company said Charles Morgan elected the said de- 
fendants, Cave, Fowler, & Hutchinson, directors of said company, 
they all Hrs in his employ and ready and willing to subserve his 
interests, ania bere for that purpose. 

And your petitioner alleges that said Charles Morgan, availing 
himself of the said company and charter, constructed a line of r: ail- 
road from the city of Houston to the town of Clinton, about eight 
miles in length, and a branch to Constitution Bend, on Buffalo 
Bayou, about two miles in length, and built and constructed large 
and commodious wharves and warchouses at said town of C ‘linton, 
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and constructed extensive compresses at said town of Clinton, and 
acquired large amounts and a8 of real estate, embracing 
about (600) six hundred acres of land at said town, embracing a large 
frontage on Buffalo Bayou, at said town, & acquired large quan- 
tities of real estate in the city’ of Tlouston, full deseription of 
which will be given before a trial is had of this cause as 
exhibits to this petition. And [your] petitioner — 
( alleges that said company also built at the cit ~ Hous- 
ton large and commodious warehouses, pov hy ‘’ en- 
gine-houses on the land so acquired, and prepared thereon 
depot grounds, and purchased a large amount of rolling stock and 
equipments for said road, consisting of engines, passenger, flat, and 
box ears, hand cars, 7 other yesuplonaie suitable to earry on the 
business for which said road was inte nded, all of which property the 
said company has Sah using In operating [the] road from the year 
1876 up to the present time, and now own- and has in its possession 
and use, and in which your petitioner is interested as a stockholder 
as aforesaid, of value not less than three hundred thousand dollars. 
And your petitioner further represents that said company in oper- 
ating the said railroad during and since the year 1876, and in the 
use of said wharves and compress, have made large sums of money 
by carrying freight and passengers over said railroad, and by com- 
pressing and storing cotton in said compresses and warehouses, 
amounting yearly to not less than the net sum of fifty thousand 
dollars, which said company should and did receive by and through 
its oflicers aforesaid, umounting altogether and ip to the 
5S present time to not less than the sum of three hundred‘ and 
fifty thousand dollars, and which said sum should now be in 
tie treasury of said company if the said company had been cared 
for and its affairs had been honestly managed for the benefit of said 
CODIMpAahyv and its stockholders. And Your petitioner alleges that 
the said defendants, Charles Fowler, I. W. Cave, and A.C. Hutehin- 
son, from the incipieney of said company and the beginning of its 
business in the year 1876 up to the present time, never had the in- 
terest of said company at heart, and have in all things been un- 
mindful of their trusts in the management of said company, and 
have combined and conspired with each other to cheat and defraud 
vour petitioner, and have acted in the interests of the said Charles 
Morgan and the interests said Morgan represented up to his death, 
and since then in the interest of others adverse to the said trans- 
portation company and its interests, the act of each being the act of 
all, in the following manner, to wit: 
{) Ist. Said defendant, A. C. Hutchinson, was during all of 
said time the president of the Ifouston and Texas Central 
Railway Company, and the said Cave was the treasvrer of the same, 
and the said defendant Fowler re present ted and was in the employ 
of others at Galveston, Texas, and all the interests said defendants 
represented Were opposed to the interest of said transportation COll- 
pany, and said defendants acted and furthered the said Interests as 
against the said transportation company. 
2d. Said defendants pretended to have stockholders’ meetings, of 
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which the owners of the stock which your petitioner now owns had 
no notice, on or about the 6th day of May, 1875, as they made it to 
appear, passed or caused to appear a resolution of the stockholders 
of said company, and, thereupon, on the same day, they being solely 
present as stockholders and directors, passed or made to appear a 
resolution of the directors of said transportation company author- 
izing or attempting to authorize the said company to execute a note 
to said Charies Morgan, dated 8th day of April, 1875, due twelve 
months after date, for the sum of three hundred and _ thirty- 
10) five thousand dollars, to bear ten per cent. Interest per annum 
from date, and to secure the same with all and singular the 
property of said company, and in pretended pursuance thereof said 
company, by said officers, acting against the interests of said company 
& combining & conspiring to defraud said company and your peti- 
tioner, did execute, dated April $8, 1875S, a deed of trust to secure 
said note an- all the property of said) company, its franchises and 
privileges, and upon all sums due it and to become due, and upon 
every species of property and income then had or might in future 
have, as will appear by a certified copy which will be introdueed in 
evidence on the trial, of which defendants will take notice and pro- 
duce the original; and petitioner alleges said note was given with- 
out consideration for a large part and not more than two hundred 
thousand dollars of said note was at the time a proper charge against 
said transportation company, and the bill of items cited in said 
resolutions was fraudulent and fictitious and was for large sums 
added and inserted to defraud said sompany,and said note had 
1] no consideration for one hundred and thirty-five thousand dol- 
lars; and petitioner alleges that the interest on said note was 
and is exhorbitant, and was the result of the fraudulent acts of the 
said defendants. 
ord. Said defendants, Cave, Hutchinson,and Fowler, well knowing 
the fraudulent character of said note, and that the same to the extent 
aforesaid was without consideration, when the same was about to 
become barred by the statute of limitations, in the month of April, 
1885, pretending to hold a directors’ meeting, passed a pretended 
resolution and caused the same to be entered upon the minute-books 
of the company, whereby they fraudulently attempted (not repre- 
senting the interests of the said company, but adverse interests) to 
prevent said note from being barred by the statute of limitations, 
and thus save said company from paying, if it was otherwise barred, 
the said fraudulent sum, for which there was no consideration. 
4th. That said defendants, during all the business of said com- 
pany, kept no books nor did they cause any books to be kept of the 
business of said company, wherein were entered a memorandum of 
its affairs and transactions; on the contrary, fraudulently 
12 concealed the same, and, when pressed, for a long period de- 
nied astatement of the affairs of said company to your peti- 
tioner, and fraudulently undertook to manufacture and make up 
books from pretended memoranda. 
oth. That said defendants kept no cash-book nor caused any to be 


kept to show what cash had been recieved by said company, and 
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have no such book by which your petitioner can inform himself 
What cash is on hand or what had been reezeved or expended. 

Oth. Said defendants have never caused the cash reezeved by said 
company to go into its regular treasurer’s hands and be paid out by 
him on proper draft, although said company has a treasurer and 
has always had such treasurer as your petitioner is Informed and 
believe-, but instead thereof they have appointed the same for their 
OWT) USC. 

7th. ‘Phat satd defondant- have never paid out of the large income 
of said company any part of the said note or interest thereon, though 
said company has yearly been making the sum per year hereinbe- 
fore alleged, and although the said Charles Fowler, as treasurer of 
said company, has verified reports for the aggregate years 1877, 

1S79, ISSO, 1SS1,& 1882, the sum of two hundred & thirty-five 
13 thousand dollars, at the comptroller’s office, sworn to, and 

which is much less than said company should have re- 
ported, 

Sth. That said defendants have made no return or showing what- 
ever of the amounts received for compressing cotton at the presses 
of said company at Clinton. , 

9th. That said defendants have not kept proper accounts of the 
expenditure of money paid out by them for said company. 

And your petitioner alleges that all the acts of omission aforesaid 
of said defendants have been a wilful and fraudulent disregard of 
the right of the stockholders of said company and of your peti- 
Lioner. 

And your petitioner further alleges that he is informed and be- 
lieves, and from such information and belief so charges, that the 
said note above and hereinbefore referred to is barred by the statute 
of limitation and is no longer a charge against the said company, 
and that the same, after it was due, has been transferred to some 
person to petitioner unknown and whom he prays to make a party 
to this bill or petition so soon as he may ascertain the name of such 

person. And your petitioner further represents that he is en- 
1 titled to have the said sum of money which said company has 

on hand and has earned, to wit, the sum of not less than 
three hundred and fifty thousand dollars, distributed as difidends 
on the capital stoek of said company, whereof the sum of twenty- 
five thousand dollars is due petitioner as such dividend on his said 
shares of stock. 

And petitioner alleges that, believing he had a right to such divi- 
dends and believing the said monies were on hand and in the treas- 
ury of said company, he caused to be made applicatien of the proper 
officer of said company to know what money there was of said 
company on hand, and was informed that there was no money on 
hand or in the treasury of said company. 

And petitioner alleges that of said defendant directors the defend- 
ant A. ©. Ilutchinson is president of said company, the said Charles 
l‘owler is treasurer, and the said I. W. Cave is vice-president of said 
company, and they have fraudulently combinned and conspired, as 
such directors and as such oflicers, to not declare any dividend on 
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the capital stock of said company, and to not pay your 
15 petitioner or any other stockholder any part of the monies 
earned and in the hands of themselves as officers of said com- 
pany, or to make or declare any distribution of the same; but, on 
the contrary, they have and do now fraudulently keep the same for 
the purpose of inguring your petitioner and said company, and for 
the purpose of furt hering and promoting the interests of themselves 
and others unfriendly to said company and to its interests and to 
vour petitioner, and that they will not act in the faithful perform- 
ance of the duties imposed upon them by the trust which they hold. 
\nd petitioner further alleges that he is ignorant of the details 
of the business of said company, and has never been consulted or 
noticed by the defendants, and he cannot state the items of income 
and expence of the said company until he makes discovery of the 
same. 

And petitioner further alleges that the said defendant, L. Meggett, 
is secretary of said company, and has in his possession whatever 
of papers data and memoranda of the business of said company that 

exists; but your petitioner docs not charge said Meggett 
1) with any fraudulent interest in the premises, but only in so 

far as he carries out the orders and directions of the other de- 
fendants and makes entries and memoranda of the acts of the other 
defendants and thereby makes himself a party to their acts. And 
your petitioner alleges that he has for a long period of time late past 
sought relief from the said defendants without suecess, and has dis- 
eovered that said defendants intend to cheat and defraud him, and 
to render his said interest in said company valueless by the abuse of 
their trust as aforesaid, and that he has no redress asa part of said com- 
pany by virtue of his stock, and he has reason to fear and does fear that 
sald defendants will destroy the value of his stock and of his interest 
in said company unless he invokes the aid of this honorable court in 
asserting them. Wherefore he sues and prays that said defendants 
may be cited in terms of the law to appear and answer this peti- 
tion; that the said note Spaertti described and the said deed 

of trust securing the same may be annulled as not bind- 
17 Ing any longer on said company; that he may have leave to 

amend this petition in the particulars set forth where he 
cannot fully state and to make other parties necessary when dis- 
covered ; that he may have full discovery from the defendants of 
all matters touching the affairs of the said company, and that they 
and each of them shall produce all the necessary books and memo- 
randa of said company before your honor; that such auditors and 
officers may be appointed in this cause as the nature of the case 
requires; [that] the he have a deeree for such sum as dividend 
against said company and officers of said company as he is entitled 
to; that a receiver may be appointed on the hearing of this cause 
to take posszssion of the property and business of said company ; 
that, if it should appear that said company is insolvent, then that 
it be wound up and its property and franchises be sold and its debts 
be paid, and the balance, if any, be distributed among the stock- 
holders, and that he have such other and further relief in law and 
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equity as he may be entitled to and the nature of the case require, 
and in duty bound will ever pray. 
1S (Signed) W. P. HANIBLEN, 
Alt'y for Petitioner. 


lst Supplemental Petition. Filed Feb. 9th, S84. SJ. Burke, C. D.C. 
H. C.; FF. M. Poland, Dy. 


Henry SEELIGSON ) 
| v. » No. 11565. 
Toe Texas TRANSPORTATION CoMPANY ef al. 


And now comes the plaintiff in the above cause and, as prayed in 
his original petition to be allowed, files this his supplemental peti- 
tion and alleges that he has discovered that C. P. Huntington is the 
owner of the note fully deseribed in his original petition, dated on 
or about the Sth day of April, 1878, payable to Charles Morgan, 
due twelve months after date, for the sum of three hundred and 
thirty-five thousand dollars, bearing ten per cent. interest per annum 
from date, and petitioner alleges that the residence of said C. P. 
Iluntington is unknown, but that the said Huntington is tempora- 

rily residing in the county of Harris, State of Texas. 
19) Wherefore petitioner prays that he may have process for 

said ITuntington diree- to the sheriff or any constable of 
Harris county for said Huntington and general relief, and as in duty 
bound, &G@ 

(Signed) W. P. HAMBLIN, 

Alty for Petitioner. 
Citation to Bh. W. Cave. 
In District Court to March Term, 1884. 

STATE OF Trex As, County of [larris : 
The State of Texas to the sheriff or any constable of Harris county, 

Greeting : 

Your are hereby a to summon It. W. Cave, if to be 
found in your county, to ~~ = appear at the district court to be 
held in and for the count { Tlarris, at the court-house thereof, in 
the city of Houston, cas dle last Monday of May, 1884, then and 
there to answer the petition of Henry Secligson, exhibited against 
him, the said Kr. W. Cave, L. Megget, Charles Fowler, A.C. Hut- 
chinson, and the Texas Transportation Company, wherein the said 
Henry Secligson prays Judgment against the said defendants for the 

sum of twenty-five thousand dollars as dividends from. said 
20) company wrongfully withheld from plaintiff, and that a cer- 

tain note and deed of trust securing the same, pretended to 
have been executed by said company on the Sth day of April, 
1878, due twelve months after date, for the sum of $355,000, be set 
sect aside and annulled, and that a receiver be appointed at the hear- 
ing, and that such auditors be appointed as may be necessary, and 
if it should appear that said company 1s insolvent then that said. 
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company’s affairs be wound up, its debts paid, and the balance be 
distributed among its stockholders, and that plaintiff have such div- 
idends decreed to him as he is entitled to and general —, for causes set 
forth in said petition filed on the 18th day of December, 1585, In 
cause No. 11363 on the doeket of the district court of Harris county, 
and a true copy of this writ you will deliver to defendant I. W. 
Cave. 

Herein fail not under penalty of the law and of this writ make 
due return. 

Witness J. Burke, clerk of said court, and the seal thereof, at of- 
fice in the city of Houston this 13th day of December, 1880. 

(Signed) J. BURKK kK, 
| Clerk District Court, Harris County, 

[ LEGAL SEAL. | By F. M. POLAND, D’y. 


2] Came to hand December 23rd, 1883, at 10 o’cloek a. m., and 
executed December 28th, 1885, by delivering to E. W. Cave, 
the within-named defendant, in person, a true copy of this writ. 
(Signed) JOHN J. FANT, 
Sheriff of Harris Co., 
By H. R. GLASSCOCK, 
: Deputy. 


(Citation to the Texas Trans. Co.) 
In District Court. To March Term, 185-4. 
STATE OF TPrxaAs, County of Harris: 


The State of Texas to the sheriff or any constable of I[arris county, 

Greeting: 

Your are hereby commanded to sumnion the Texas Transporta- 
tion Company, if to be found in your county, to be and appear at 
the district court to be held in and for the county of Harris, at the 
court-house thereof, in the city of Houston, on the last Monday in 
March, 1854, then and there to answer the petition of Henry Seelig- 
son exhibited against it, the said Texas Transportation Company, 
Charles Morgan, k. W. Cave, A. C. Hlutchinson, and L. Miggett, 
wherein the said Henry Seeligson prays judgment against the said 

defendant for [the] sum of twenty-five thousand dollars as 
22 dividends from the said company wrongfully withheld from 

plaintiff, and that a certain note and deed of trust securing 
the same, pretended to have been executed by said company on the 
Sth day of April, 1878, due twelve months after date, for the sum of 
$550,000, be set aside and annulled: that a receiver be appointed at 
the hearing, and that such auditors be appointed as may be neces- 
sary, and, if it should appear that said company is insolvent, then 
that said company’s affairs be wound up, its debts paid, and the bal- 
ance distributed among its stockholders, and that plaintiff have such 
dividends decreed to him as he ts entitled to and general —, for 
causes set forth in said petition filed on the 18th day of December, 
1883,in eause No. 11868 on the docket of the distriet court of Harris 
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county, and a true copy of this writ you will deliver to said defend- 
ant. 
Herein fail not under penalty of the law, and of this writ make 
due return. 
Witness J. Burke, clerk of said court, and the seal thereof at oftice 
f~ in the city of Ilouston this 18th day of December, 18838. 
20 [u. s.] (Signed) J. BURKE, 
- s Ol rh: District Court Tlarris County, 
by F. M. POLAND, D’y. 
Issued Deeember 18th, 1883. 
J. BURKE, C. D. A. C.,, 
By F. M. POLAND, D’y. 
Received this writ at 10 o’clock a. m., Deeember 19th, 1883, and 
executed the same January Srd, 1854, by leaving at the principal 
office of the within-named defendant in the city of Houston, in per- 


son, a true copy of this writ during business hours. 
J. J. FANT, 

She rill of [larris County, 

By H. R. GLASSCOCK, D'’p’y. 


(Citation to fh. Megg if.) 
In District Court. To Mareh Term, 1SS-. 
STATE OF Texas, /larris County: 
The State of Texas to the sheriff or any constable of Harris county, 
Greeting : | 
You are hereby commanded to summon lL. Meggett, 1f to be found 
In your county, to be and appear at the district court to be held in 
and for the county of Harris, at the court-house thereof, in the city 
of Houston, on the last Monday in March, 1554, then and 
24 there to answer the petition of Henry Seeligson, exhibited 
against him, the said L. Meegett, Charles Fowler, A. C. 
Hutchinson, the Texas Transportation Company, and Ik. W. Cave, 
wherein the said Henry Seeligson prays Judgment against the said 
defendant for thesum of twenty-five thousand [dollars] as dividends 
from the said company wrongfully withheld from plaintiff, and 
that a certain note and deed of trust securing the same pretended 
to have been executed by said company on the 8th day of April, 
18758, due twelve months after date, fer the sum of $535,000, be set 
aside and annulled; that arecciver be appointed at the hearing, and 
that such auditors be appointed as may [be] necessary, and if it 
should appear that said affairs be wound up, its debts paid, and the 
balance be distributed among its stockholders, and that plaintiff 
have such dividends decreed to him as he is entitled to and general 
—, for causes set forth in said petition filed on the 1$th day of Decem- 
ber, 1888, in-eause No. 11868 on the docket of the district court of 
Harris county, and a true copy of this writ you will deliver 
25 to said defendant, L. Meggett. 
Herein fail not under penalty of the law, and of this writ 
make due return. 
2—S41 
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Witness J. Burke, clerk of said court, and the seal thereof, at 
oflice in the city of Houston this 18th day of December, 1883. 
(Signed) J. BURKE, 
| Clerk District Court Harris County, 
By F. M. POLAND, D'y. 


Issued Dee. 18th, 1883. 
J. BURKE, 

C.D. C.#H.C, 

By F. M. POLAND, D’y. 


Came to hand Dee. 23rd, 1883, at 10 o’clock a. m., and returned 
executed Dee. 26, 1883, by delivering to the within-named defend- 
ant, L. Meggett, in person, a true copy of this writ. 

(Signed) JOHN J. FANT, 
| Sheriff Harris Co., 
By H. R. GLASSCOCK, Deputy. 


(Citation to Charles Fowler.) 
In District Court. To March Term, 1854. 
The Stare oF Texas, County of Harris: 


The State of Texas to the sheriff or any constable of Galveston 
county, Greeting : 
You are hereby commanded to summon Charles Fowler, if 
26 to be found in your county, to be and appear at the district 
court to be held in and for the county of Harris, at the 
court-house thereof, in the city of Houston, on the last Monday in 
March, 1884, then and there to answer the petition of Henry Seelig- 
son exhibited against him, the said Charles Fowler, the Texas 
Transportation Company, EK. W. Cave, A. C. Hutchinson, and L. 
Meggett, wherein the said Henry Seeligson prays judgment against 
the said defendant for the sum of twenty-five thousand dollars as 
dividends from said company wrongfully withheld from the plain- 
tiff, and that acertain note and deed of trust securing the same pre- 
tended to have been executed by said company on the Sth day of 
April, 1875, due twelve months after date, for $335,000, be set aside 
and annulled; that a receiver be appointed at the hearing, and that 
such auditors be appointed as may be necessary; and if it should 
appear that said company is insolvent, then that said company’s 
affairs be wound up, its debts paid, and the balance be dis- 
tributed among its stockholders, and that plaintiff have such 
dividend decreed to him as he is entitled to and general re- 
lief in the premises for causes set forth in set petition filed on the 
1Sth day of December, 1883, in cause No. 11363 on the docket of 
the district court of Harris county, and a true copy of this writ you 
will deliver to said defendant, Charles Fowler, with the aecom- 
panying certified copy of plaintiff’s petition. 
Herein fail not under penalty of the law, and of this writ make 
ie return 


or 
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Witness J. Burke, clerk of said court, and the seal thereof, at office 
in the city of Houston, this 18th day of Deeember, 1883. 
[L.s.] J. BURKE, 
Clerk District Court, [larvris Co., 
By IF. M. POLAND, D’y. 
Issued Dee. 18th, 1883. 
J. BUR ye 
| . ee C.. II c. 
By I. M. POL AN ID, Dy. 


Ree’d this writ at 8 o’clock a. m. Dee. 19th, 1883, and exeeuted the 
same on the 19th day of December, A. D. 1883, at 12.30 o'clock p.m. 
by delivering to Charles Fowler, the within-named defendant, in 


person, in the county of Galveston, a true copy. of this writ, 


28 together with the accompanying certified copy of the plain- 
tiff’s petition. 
(Signed) WM. P. OWENS, 


Shi rep Gy. Co.., 
By GEO. J. TOWNSEND, 


Deputy. 
lee, $1.50, due. 
(Citation to A. C. Hutchinson.) 
In District Court, Harris County. 
Tue Srare oF Texas, County of Harris : 
; | 0 
Henry SEELIGSON } 
Us. | 
Tue Texas TRANSPORTATION Company, A. C. Hurcu- > No. 11565. 
inson, Charles Fowler, E. W. Cave, and L. Mee- | 
cett. J 


The State of Texas to A. C. Hutchinson, resident of the parish of 
Orleans, in the State of Louisiana, Greeting: 


? 

You are hereby required to appear at the district — to be held 
in and for the county of Harris, State of Texas, at the court-house 
thereof, of in the city of Houston, on the last Monday in Mareh, 
ISS4, then & there to answer the petition of TH. Seeligson exhibited 
against you, A. C. Hutchinson, the Texas Transportation Company, 

Charles Fowler, E. W. Cave, & L. Meggett, wherein the said 
29 Henry Seeligson prays judgment for the sum of twenty-five 
thousand dollars as dividends from the said company wrong- 
fully withheld from plaintiff, and that a certain note ‘and — of 


trust securing the same, pretended to have been executed by said 
— on the Sth day of April, 1878, due twelve months after di ate, 
for the sum of $235,000, be set aside and annulled; that a rece iver 


be appointed at the hearing, and that such auditors be ap pointed 
as may be necessary, and if it should appear that said company Is 
insolyent then that said company’- affairs be wound up, its debts 
paid, and the balance be distributed among its stockholders, and 
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that plaintiff have such dividend decreed to him as he is entitled to 

and general relief in the premises for causes set forth in said petition 

filed on the 18th day of December, 1883, in cause No. 11563 on the 

docket of said court, a certified copy of which said petition accom- 

panies this notice and will be delivered to you. 

Herein fail not to appear, under penalty of the law, in accordance 

with this notice. 

30 Witness James Burke, clerk of said court, and the seal 
thereof, at office in the city of Hlouston, this 18th day of 

December, 1883. 


(Signed) J. BURKE, 
C.. Be. 2. C., 
u. s.] By F. M. POLAND, D’y. 
Issued this 18th day of December, 1583. 
(Signed) J. BURKE, 


Clerk D.C. #1. C. 


Réceived this notice this 26 day of December, 1885, and executed 
the same on the 26 day of December, 1883, by delivering to the 
within-named defendant, A.C. Hutchinson, a true copy of this notice, 
together with a certified copy of plaintiff’s petition accompanying 
the same; and affiant further swears that he is disinterested in said 
cause Wherem said A. C. Hutchinson is defendant. 

(Signed) — CHAS. F. WARD. 


Sworn to & subseribed this 26th day of December, 1885, at New 
Orleans, La. 
In witness whereof [ have hereunto set my hand and seal of office 
at New Orleans, La., this day and date above. 
| NOTARY SEAT. | (Signed) A. HERO, 
Notary Pub. 


(Citation to C. P. Huntington.) 
In District Court. To Mareh Term, 1884. 
THE STATE OF TEXAs,.County of Harris: 


Ol The State of Texas to the sheriff or any constable of Harris 
county, Greeting: 

You are hereby commanded to summon C. P. Huntington, if to 
be found in your county, to be and appear at the district court to be 
held in and for the county of Harris, at the court-house thereof, in 
the city of Houston, on the last Monday in March, 1884, then and 
there to answer the petition of Henry Seeligson exhibited against 
him, the said C. P. Huntington, E. W. Cave, L. Meggett, Charles 
Fowler, A. C. Hutchison, and The Texas Transportation Company, 
wherein the said Henry Seeligson prays judgment against the said 
defendant for the sum of twenty-five thousand dollars as dividends 
from the said company as wrongfully withheld from plaintiff, and 
that a certain note and deed of trust securing the same pretended to 
have been executed by said company on the 18th day of April, 1878, 
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due twelve months after date, for the sum of $335,000, be set aside 
and annulled; that a reciever be appointed at the hearing ; 
D2 and that such auditors be appointed as may be necessary, and 
if itshould appearthatsaid company is insolvent then that said 
company’s affairs be wound up, its debts paid, and the balance be 
distributed among its stockholders, and that plaintiffliave such div- 
idends decreed to him as he is entitled to, and general relief, for 
causes set forth in said petition tiled on 18th day of December, 1885, 
and supplemental petition filed Feb’y 9th, 1884, in cause No. 11868 
on the docket of the district court of Harris county, and a true copy 
of this writ voa will deliver to said defendant, C. P. Huntington. 
Herein fail not under penalty of the law, and of this writ make 
due return, 
Witness J. Burke, clerk of said court, and the seal thereof, at office, 
in the city of Ilouston, this 9th day of February, 1554. 
i. 3 (Signed) J. BURKE, 
Clerk District Court, [larris County. 
By F. M. POLAND, D’y. 


Oo Issued February 9th, ISS4. 
J. BURKE, 
Clerk D. C., FT. C. 
By I. M. POLAND, D’y. 


Came to hand February 15th, 1884, at 10 o’clock a. m., and re- 
turned executed Mareh 15th, 1854, by delivery to C. P. Huntington, 
the within-named defendant, in person, a true copy of this writ. 

JOHN J. FANT, 
Sheriff Harris County, 
By H.R. GLASSCOCK, 
Deputy. 


Petition for Removal to Circuit Court of U. States. Filed March 31, 1884. 
J. Burke, C.D. C., 1. C., by #. AL Poland, D’y. 


District Court. Bro’t to March Term, A. D. 1884. 
STATE OF TEXxAs, /larris County: 


Henry Sreeriacson, Plaintiff, 

US. | 

Toe Texas TRANSPORTATION Company, L. Mracrrr, + No. 11568. 
A. C. Hutehinson, Charles Fowler, Ic. W. Cave, & 

C. P. Huntington, Defendants. ; 


To the Honorable James Masterson, judge of said court: 


Your petitioner, Collis P. Huntington, respectfully shows that the 
matter and amount in dispute in the above-stated suit exceeds, 

ot exclusive of costs, the sum of five hundred dollars; that this 
petitioner was, at the commencement of said suit, and now is, 

a citizen of the State of New York; that the said A. C. Hutchinson 
was then, and is now, a citizen of the State of Louisiana; that the 
Texas Transportation Company, Charles Iowler, E. W. Cave,.and 
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L. Meggitt were then, and now are, citizens of the State of Texas; 
that Henry Seeligson, the plaintiff in said suit then was, and still is, 
a citizen of the State ef Texas. 

Your petitioner states that there is a controversy in said suit 
which is wholly between citizens of different States, and which can 
be fully determined as between them, to wit: a controversy between 
said Seeligson, plaintitf, and your petitioner, and a controversy be- 
tween your petitioner on one side, and in which the interests of the 
said Secligson, the Texas Transportation Company, and the other 
defendants, officers of said company, is on the other side of said 
controversy; and your petitioner offers herewith a bond, with good 
and suflicient surety, for his entering in the circuit court 

of the United States for the eastern district of Texas, 
OO holding its session at Galveston, on the first day of its next 

sess1on, a COPy of the reeord of said sult, and for paying all 
costs that may be awarded by said circuit court if said court shall 
hold that this suit was wrongfully or improperly removed thereto. 
Petitioner prays that this honorable nde proceed no farther herein, 
except to make the order of removal required by law, and to accept 
the’said surety and bond, and to cause the record herein to be re- 
moved into the said cireuit court of the United States for the eastern 
seam of Texas, sitting in Galveston, in said distriet and State. 

Signed) i. N. WAUL, 
Att’y of Petitioner. 


[, Thomas N. Waul, being duly sworn, depose and say Iam the 
attorney for Collis P. Huntington, the petitioner in the above-entitled 
cause; that I have read and know the contents of said petition, 
and that the statements and allegations therein contained are true 
as I verily believe. 


(Signed) T. N. WAUL. 


Sworn to and subscribed before me, March 31st, A. D. 1884. 
36 [NOTARY SEAT. | (Signed) J. C. KIDD, 
Notary Public, Co. of Harris, Tex. 


Bond for Removal. 


Know all men by these presents that I, Collis P. Huntington, as 
principal, and John J. Atkinson and Sam’l M. MeAshan, as sureties, 
are held and firmly bound unto Henry Seeligson in the penal ween 
of five hundred dollars; [to] the payment of which, well and truly to 
be made unto the said Henry Sceligson, his heirs and assigns, we bind 
ourselves, our heirs, represent tives, and assigns, Jointly and sever- 
ally, firmly by these presents. The conditions of this obligation is 
that the said Collis P. — tington, having petitioned the district 
court of Harris county, State of Texas, for the removal of a suit, in 
which Henry Becligson is plaintiff, the Texas Transportation Com- 
pany, A. C. Huteliinson, Charles Iowler, EK. W. Cave, L. Meggett, 
and /follis P. Huntington, defentants, to the circuit court of the 
United States [in] and for the eastern district of ‘Texas, sitting at 
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Galveston: New if the said Collis P. Huntington, petitioner, 
Od shall enter in the said circuit court of the United States on 
the first day of its next session a copy of the record in said 
suit, and shall well and truly pay all costs that may be awarded by 
said circuit court of the United States if said court shall hold that 
sald suit was wrongfully or improperly removed thereto, then this 
obligation to be void; otherwise to be in full force and effect. 
Witness our hands & seals this 31st day of March, A. D. 1884. 
(Signed) C P. HUNTINGTON, — [sEAt.] 
By T. N. WAUL, Atty. 
JOHN J. ATKINSON. — [seat] 
SAML M. McASHAN. — [seat.] 


District Court. March Term, 18584. 
STATE OF TEXAS, /larris County - 


Personally appeared before me John J. Atkinson and Sam’] M. 
McAshan, residents of said State and county,and are the sureties 1 
the foregoing bond, who, being duly sworn, doth depose and say, each 
for himself: “I am worth the sum of five hundred dollars over and 

above all my debts and habilities, and exclusive of property 
oS exempt by law from execution; that I have property in the 
State of Texas and in this county lable to execution of the 
value of more than five hundred dollars.” 
(Signed) JOHN J. ATKINSON. 
SAM?L M. McASHIAN. 


Subseribed & sworn to before me March 3isi, 1884. 
[NOTARY SEAL. | J.C. KIDD, 
Notary Public, Co. of Ilarvis, Texas. 


Approved & filed March ist, 18S. 
J. BURKE, 
C.D C, mG 
By F. M. POLAND, Dy. 


Objections to Removal. 
Henry SEELIGSON vs. TEXAS TRANSPORTATION COMPANY ef. al. 


And now comes the plaintiff and opposes the motion of C. P. 
Huntington to remove said cause to the circuit court of the United 
States at Galveston, and says: Ist. That said cause should not be re- 
moved, because said said petitition shows that this cause is not a con- 
troversy where all the parties on one side are citizens of a foreign 
State and all on the other side are citizens of this State; because 

suid application to remove does not show said defendant 
ov Huntington is entitled to have the same removed ; because 
said application does nut show that their cause is separable ; 
because said application has not a sufficient affidavit thereto for re- 
moval; beeause there is nothing shown by said application which 
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takes the jurisdiction from this court, and respondent prays that 
said cause be not removed. 
(Signed) W. P. HAMBLIN, 
: | For Def'ts. 
Filed Mar. 51st, 1SS-f. 
J. BURKE, 
oD OC. 8 G, 
By FF. M. POLAND, D'y. 


Decree. March dist, 1854. 


Henry SEeviason, Plaintiff, } 
US. 
Toe Texas Transporration Company, A. C. Uur- > No. 11865. 
chinson, Charles Fowler, E. W. Cave, L. Megectt, 
and C. P. Huntington. ) 


The defendant, C. P. Huntington, on this 51st March, 1884, hav- 
ing filed his petition praving for the removal of the cause into the 
circuit court of the United States for the eastern district of Texas, 

~ holding its session in the city of Galveston, pursuant to the 
AO statutes of the United States in such cases made and pro- 

vided, and having also filed and made a bond with good and 
sufficient surety for his entering in said cireuit court on the first day 
of its then next session a copy of the record in this suit, and for 
paying all costs that may be awarded by said court if it shall bold 
that this suit was wrongfully or improperly removed thereby: Now, 
on motion of T. N. Waul, attorney for said Huntington, it is hereby 
ordered that this court accepts the said bond and surety offered by 
said petitioner, and that this cause be wholly removed «& transferred 
for trial or further or other proceedings into the said cireuit court of 
the United States for the castern district of Texas. 


In District Court, Harris County. 


Henry SEELIGSON 
vs. 
Tur Texas TRANSPORTATION Company, A.C. Hurciinson, Cranes 
low Ler, FE. W. Cave, and L. Mreaaert. 


Interrogatories propounded to IZ. W. Cave, one of the defendants, 
resident of the county of Harris: 
4] Interrogatory Ist. In whose employ were you prior and up 
to the time the Texas Transportation — was reorganized by 
Charles Morgan to build a railroad from Hlouston to Clinton, north 
of Buffalo bayou? Is 1t not time that you were in the employ of 
Charles Morgan? Is it not time that you purchased the stock of 
said ‘Texas Transportation Company for Charles Morgan? For what 
purpose was the road built from the city of Houston north of Buf- 
falo bayou by the Texas Transportation Company? Is it not true 
that the said road was built for the purpose of connecting the 
Houston and Texas “cutral railroad with the steamship line of 
Charles Morgan? 
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Interrogatory 2nd. [s it not true that all the capital stoek then 
issued was purchased by you for Charles Morgan prior to building 
sald road north of Buffalo bayou? Is it not true that you and A.C. 
Ifutchinson and Charles Fowler were then and prior to building 
said road in the employ of Charles Morgan? Is it not true that you 


and said Hutchinson and Ifowler — working for the interests of 
Charles Morgan when you built said road ? 
42 Int’'y ord. Were not you and said Fowler and- Hutchinson 


made directors in said exas Transportation Company for 
the purpose of promoting the interests of Charles Morgan at the time 
that you and they became the directors of said company? How 
many shares of stock did you and they cach own then, ever since, 
and own now in said Texas Transportation Company’? Is it not 
true that you and they each ewned one share, and that share was 
placed in your and their names for the purpose of enabling you and 
them to be directors in the Texas Transportation Company? Is it 
not true that said shares were given to youand them? If nay, how 
much did you pay for the same ? 

Interrogatory. -th. Is it not true that prior to building said road 
north of Buffalo bavou the said Charles Morgan had acquired a con- 
trol-ing interest in the Hlouston and Texas Central Railway Company ? 
[sit not true that you were elected by sald Morean, or hy the direetors 
of the said Houston & Texas Central Railroad Company, an officer 

of said Hlouston and Texas Central Railroad Company, 
45 and have you not been an oflicer of said last-named company 

ever since; is it not true that said Charles Morgan also acquired 
a controlling interest in the Buffalo Bayou Ship-channel Company, 
and have you not been at all times since the Texas Transportation 
railroad was built north of Buffalo bayou an ofiicer of such ship- 
channel company ; if yes, what office did you hold in said Buffalo 
Bayou Ship-channel Company ? 

Interrogatory 5. Is it not true that you have been for a long pe- 
riod of time prior to, at, and since the construction of said Texas ‘Trans- 
portation Company’s road north of Buffalo bayou emploned by 
Charles Morgan and kept in office in the several companies by the 
influence and vote of Charles Morgan and the stock he owns, and 
have you not at all times sought to promote the interests of said Mor- 
ean in all things up to the time of his death, and the interest of said 
Morgan’s heirs since ? 

Interrogatory 6. Were you not at all times under.the con- 
4 trol of said Charles Morgan in your action, and did not he and 
those representing him keep you in power and placein said sey- 
eral companies for the purpose of subserving his interests and doing 
his bidding in said companiesand otherwise; if nay, please state when, 
if ever, since the year 1875, you have enjoyed or exercised an office mn 
any of said several companies without the aid of said Morgan’s stock 
and influence; is it not true that vou have at all times exercised all 
your influence for Charles Morgan’s interest up to the time of his 
death, and sinee his death for his estate and heirs? If nay, state 
when, if ever, you acted contrary to his interests. 

Interrogatory 7th. Is it not true that you have at all times since 

o—S4] 
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you were employed by Morgan had a desk in the office of the Hous- 
ton and Texas Central Railw: ay Company; have you not at all 


times been the treasurer of said company and man: wer of its fina-l 
affairs ? 

Interrogatory Sth. Is it not true that the said Charles Morgan 

had,at the time the Texas Transportation Company’s road was 
45 econstrueted north of Buffalo bayou to Clinton, a line of 

steamships plying between Brashear City and the town of 
Clinton, or intended to ply between said places, and was not said 
road constructed north of Buffalo bayou for the purpose of facilitat- 
ing the transmission of freight and passengers from said steamship 
line to the Houston and Texas Central Railway Company—were 
you not the agent of said Morgan in constructing said read? If 
hay, Whose agent were vou? 

In asses arses 9th. Is it not true that Charles Fowler was the 
| of Morgan at Galveston, and has not the said Fowler from the 
yeat IST up to Morgan’s death been in the employ of said Morgan 
ind in his interest, and since said Morgan’s death in the employ of 
1ose Who represent his estate? 

[nterrogatory 10th. Is it not true that A. C. Hutchinson has been 
in the employ of said Morgan and one of the principal managers 
of said Morgan’s affairs for a long period of years? Is not said 

[futchinson a relation of said Charles Morgan, or a member 
LG of said Morgan’s family? 

Interrogatory lith. Have not you, said Fowler, and 
(lutchinson at all times, acted together in the several capacities you 
and they have severally held in said several possessicns, acted in 
coneert for the interest of Charles Morgan up to the time of his 
death ? 

lnterrogatory 12th. Have you not at all times sinee said Texas 
Pransportation Company was organized, In the year 1Svo or 1576, 
been vice-president of said Texas ‘Transportation Company, and 
have Vou not been treasurer of the ILouston and Texas Central 
Railway Company, and have you not also held an office in the 
Butlulo Bayou Ship Channel Company during the same time? 
Welre}] not all of those several companies controlled by the stock 
which Charles Morgan held in them? Was notthestoek of Charles 
Morgan at all times voted in your favor in the said companies to keep 
you In position as an officer in said companies? 

lnterrogatory loth. Was not the line of the Texas Trans- 
47 portation chi inged from the south to north side of Buffalo 

bayou? Was not such change made in the interest of the 
Lfouston and ‘LPexas Central Railway Company and Charles Mor- 
ean’s line? Was not said Texas Tr: ausportation Company. lines of 
oad built to be tributary to said railway company and steamship 
lines ? 

Interrogatory 14th. Is it not true that said A. C. Hutchinson has 
been president of the Houston and Texas Central Railway Com- 
pany and also president of the Texas Transportation Company’s 
road — was constructed north of Buffalo bayou? Does not said 
Hutchinson reside in the city of New Orleans, and have not you 
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represented him in all things touching the interest of said trans- 
portation company and under your supervision? If nay, under 
Whose supervision was such affairs conducted ? 
Interrogatory loth. By whom were the earnings of said Texas 
Transportation Company received; with whom were they deposited, 
and who became the custodian of the funds of said companys ? 
48 Were not such earnings deposited with you? Did you ever 
}: ‘ such earnings over to the treasurer of said transportation 
company? Did you have > any books wherein wer- entered any such 
earnings so received by you; 1f yes, where are sueh books or book ? 

Interrogatory 16th. Has not Charles Fowler been the treasurer of 
the Texas Transportation Company during the time you have been 
Its vice-president? Has Charles Fowler had the funds of said 
Texas ‘Transportation Company in lis possession and keeping ? 
Did said Fowler disburce such funds? Is it not a fact that the 
funds of the company never went Into his hands at all? 

Interrogatory 17th. [sit not true that Charles Fowlernever made any 
report of his acts as treasurer to said Texas Transportation Company ? 
Is it not true that A. C. Hutchinson never made any reports to s:rid 
‘Texas ‘Transportation Company, as required by law?) [sit not a fact 

that neither A. C. Hutchinson nor Charles Fowler never 
49 made any personal examination of the books of the com- 

pany, and did they not derive all their information from 
vourself? 

Interrogatory 18th. Who prepared the annual report to the comp- 
troller? Did you not do it? Did not the seer tary do it at your 
dictation? Did you not make such reports or cause them to be 
made and then obtained the oath of Charles Fowler on your repre- 
sentations ? | 

Interrogatory 19th. Is 1t not true that Simon Musina was the 
owner of twenty shares of stock now owned by plaintiif? Did not 
said Musinacall upon youseveral times at your place in the office of the 
Houston and Texas Central Railway Company and request to beshown 
the books of the Texas Transportation Company? Did you not 
then state to said Musina that the said company had kept regulat 


books aeeording to law, but that said books were in the custody of 


the president, at New Orleans, and ape you had written to said 

president for a statement of the afuirs of the company, and 
OV that said president had ition se a statement, and that you 

from time to time, extending over a year, promised to furnish 
suid Musina such statement? Is it not a fact that after being re- 
peatedly pressed you finally confessed that there were no such books, 
but that L. Meggett, the secretary, was engaged In making up such 
books from the memoranda and papers in the office of said com- 
pany? : 

Interrogatory 20th. Is it not true that no books were kept of said 
transportation company, and that the same were prepared within 
the last year by your exclusive direction and supervision? Is it not 
true that said books do not show the daily transactions of said com- 
pany? Is it not true that said books were manufactured to mislead 
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Simon Musina and others holding stock, except Morgan, and the 
directors rather than to show the exact condition of the company ? 
[nterrogatory 21. Is it not true that there is no cash-book in said 
Texas Transportation Company’s office showing the receipts 
OI and disbursements of the said company’s monies? Did you 
not take the funds of said company and place them with the 
funds with the Houston and Texas Central Railway Company, and 
collect the earnings of said transportation company with the Cen- 
tral railway earnines without distinction? Do you not manage 
such earnings as treasurer of the Central Railway Company ? 
Interrrogatory 22nd. It is not a fact that you keep a cash-book for 
the Houston and Texas Central Railway Company? Does such 
ing to the transportation 
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book show any entry of cash item belo: 

company ? Have you made any report or reports as treasurer of 

said Central railway wherein there are any credits to the transpor- 

tation company? Is it now true that said Houston and Texas Cen- 
tral Railway Company is the recipient of all the monies of the 
transportation company ? 

52 Interrogatory 25. Is it not ture that you sacrificed the in- 

terests of the Texas ‘Transportation Company to serve the 

Central Railway Company and to make the latter company the more 

Important ? 

Interrogatory 24th. In all your own dealings and the dealings of 
your codefendants, Hutchinson and Fowler, have not you, and each 
of you, acted as if the said said Texas Transportation — belonged ex- 
clusively to Charles Morgan? Is it not true that you were compelled 
at all times up to Charles Morgan’s death to act in all matters affeet- 
ing the Texas Transportation Company as said Morgan dictated, and 
is it not true that you were under compulsion so to act? Is it not 
true that you kept your place by serving said Morgan’? Have you 
not been said Morgan’s agent in all important matters in Houston, 
Texas, for the past seven years ? 

Interrogatory 25th. Is it not true that A.C. Hutchinson, the presi- 
dent of the Texas Transportation Company, never, or seldom 
ever, was present at any of the meetings of the directors or 
stockholders of said company held at the office of the com- 

pany? Is it not true that you or Charles Fowler, or both of you, 
voted and represented Charles Morgan’s stock at the stockholders, 
mectings of said company? If you say that A. C. Hutchinson was 
ever present at any of the meetings of the directors of stockholders 
state how often and when. 

Interrogatory 26th. Is it not true that Charles Morgan never was 
present at the stockholders’ meetings, and did not he trust all his 
Interests to you or Charles Fowler, or both of you ? 

Interrogatory 27th. Will you please state who is now the holder 
and claims to own the note given by you, representing said com- 
pany, to Charles Morgan for the sum of three hundred and thirty-five 
thousand dollars, dated the Sth day of April, 1878, due twelve 

months from date? When did such person become possessed 
od of said note? [las any part of said note been paid, principle 

or interest? If yes, how much? If nay, why has no pay- 
ment been made on said note? 
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Interrogatory 28th. Whois present while you are answering these 
interrogatories? Do you answer them seriatim as asked by the 
notary, in his presence, or do you write your answers and then give 
them to the notary? 

Interrogatory 29th. State if you have answered all of the forego- 
ing’ interrogatories fully without an y evasion or mental resolution. 
(Signed) W. P. HAMBLEN, 

Att’y for Plaintiff: 


STATE OF TEXAs, [larris County. 


I, James Burke, clerk of the district court of Hlarris county, Tex 
hereby certify that the foregoing is a true copy of the ovis er 
rogations now on file in my office. 

Witness my hand and seal of said court this Dee. 18th, 1883. 

J. were 
Ce ey ie 
By I. M. POLAN 'D, Dy. 


5D Commission to Tuke Depositions. 
rin a i 3 See — 
THE SraATeE oF TEXAS: 


To the clerk of the district court, judge, or clerk of Pope egy | court, 
or any notary public in and for the pinnae f Harris, State of 
Texas, Greeting: 

We hereby authorize and require you or either of you to summon 
IX. W. Cave, a resident of your county, to come before you forthwith, 
and that you then and there carefully and fully examine him upon 
his oath first to be taken before you touching the annexed interrog- 
atories: 

Ist. That you reduce his answers so taken to writing in proper 
form and eause the same to be eae and sworn to by sald wit- 
Ness. 

That you: certify under your hand and seal of office that said 
answers were sworn to and subseribed before you. 

That you seal up in an envelope the answers so taken, to- 
eether with the annexed interrogatories and this commission, with 
your name across the seal. 

4. That you endorse on the envelope the names of the par- 

96 ties to this suit and the name of said witness. 

That you direct the package to the “clerk of the district 
court of Harris county, Houston, Texas.” | 

That if said package is sent by mail the postmaster or his 
deputy shall endorse thereon that he received it from your hands 
and sien his name thereto; or if you entrust.it to private conveyance, 
as provided by the statute, you will apprize the person recieveing it 
that it must’ be delivered to the clerk of this court by himself in 
person. 

Which evidence, so taken as above, is to be used on the trial of a 
suit now pending in the district court of Harris county, in said 
State of Texas, wherein Henry Seeligson is plaintiff and The Texas 
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Transportation Company, E. W. Cave, Charles Fowler, A. C. Hutch- 
inson, and L. Meggett are defendants. 
Herein fail not, but made due return of this writ. 
Witness J. Burke, Jr., clerk of the district court for the county of 
Harris, and the seal of said court, at office in [ouston, this 
ay) 18th day of December, A. D. 1888. 
J. BURKE, 
Clerk of the District Court of Harris County, 
By F. M. POLAND, D’y. 


Issued the 18th day of December, 1585. 
J. BURKE, 
Cet, ts 
By F. M. POLAND, D'y. 


[In District Court, Harris County, ‘Tex. 


Henry SEELIGSON 
v. 
Texas TRANSPORTATION Co. ef al. 


Answers and depositions of E. W. Cave, of Harris county, to the 
accompanying interrogatories propounded to him in the above-en- 
titled cause, taken before me, F’. M. Poland, a notary public in and 
for Harris county, under and by virtue of theannexed commission : 

1. Tol int’y he answers: I was not in the employ of any one 
I was attending to my own private business and was an_ officer 
of the Buffalo Bayou Ship Channel Company, and have been 
since its organization in about 1870. It is not true that I was 


in the employ of Charles Morgan. Being anxious on account of 


my identity with the ship channel enterprise, Inaugurated 
58 by the Buffalo Bayou Ship Channel Company, to secure a 

railway connection with the terminus of that work on deep 
water on Buffalo bayou, and believing that [it] was more ad- 
vantageous to the commercial interests of Houston that such con- 
nection s-ould be made by means of a railway than by transfer by 
barges, as was talked of, I confer-ed with parties owning a consider- 
able amount of the stock of the Texas Transportation Company, 
which company was then entirely dornant, and finding that [ could 
purchase part of this stock, and desiring to interest Mr. Morgan fur- 
ther in the enterprizes of Houston, I secured the consent of Mr. 
Morgan to take all of the stock that [ might purchase and convey. 
I held only a small amount, I think, of the stock. When I be- 
eame director almost a majority of the old stockholders continued 
as stockholders. The leading holders of this minority, being en- 
tirely familiar with the proceedings, retained their holdings in 


= ee 


the company for some time afterwards. I purchased 
59 the stock afterwards, and I do not think I completed 


all the purchases until the spring of 1876. I did not pur- 
chase all the stock, but endeavored to do so, and would have pur- 
chased Mr. Mussina’s stock, only he teld me he was unabie to deliver 
it. I afterwards, I think during 1876, conveyed to Charles Morgan 
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all of the stoek which was then held by me on the books of the 
company, excepting one share, which I retained and now own. 
There was no time when I could not have bought any of the stock 
I desired to hold. It was built for the purpose defined in its char- 
ter. ‘The Houston and Texas Central railway was not a party to its 
construction in any way that I ase of. It was intended to con- 
nect with all railways in convenient reach. 
2nd. ‘Po 2nd int’y he answers: [ only purchased part of the stock. 
[ may have been connected with negotiations of the other stock con- 
veyed about that time. A number of the original stock- 
60 holders—nearly a majoritvy—retained their stock for some 
time after it was understood and believed that those in the 
directory were friendly to a connection, as stated in my answer pre- 
viously given. I was not in the employ of Charles Morgan. I have 
always understood that Charles Fowler was agent of the Morgan 
steamship line at Galveston, and that Mr. ILutchinson was one of 
the firm of C. A. Whitney and Co., who were advertising agents of 
that line in New Orleans. I was working in the interest of the com- 
pany and to promote the objects of the charter, and believe the other 
ecntlemen were doing likewise. The company had no road or as- 
sects of any value, as I believe, when we entered the directory. <A 
railway was constructed under our management without any con- 
tributions from the stockholders, thereby carrying out the object of 
the charter and giving the stockholders a chance to realize some- 
thing on their stock, if the enterprize could be made productiv e,and 
the advances used in construction repaid.. 
6] ord. To 5rd int’y he answers: I was elected a director as 
— have believed by the stockholders to carry out the objects 
of the charter, and I certainly would not have acted in any other 
manner. I have answered the foregoing in part In my answers to 
the Ist int’y. I am now the owner of a share of stock. T only know 
of the stock ownership of the others as shown by the books and do 
not recollect. I believe each now own- a share of stock ; I own one 
share of stock, which enables me to be a director, if eleeted by the 
stockholders. No stock was placed in my name for any such pur- 
pose. Iam not aware of any such intention on the part of the 
others. Noshares of stock were given tome; I purchased at various 
prices; I think at about 50 to 50 cents on the dollar of face value, 
and hold mine accordingly. 
4th. To 4th int’y he answers: Charles Morgan had no interest 
(unless he may have owned a few shares) in the Houston and 
614 ‘Texas Central Railway Company untill after the Texas 
Transportation Company’s railroad was built, nor did he 
acquire a controlling interest in the stock of the H. and 'T. C. R’way 
Co. for about a year ‘after Texas Tt ransportation Company’s railway 
was completed & under operation. I was elected a director of the 
H. & T. C. R’y Co. in 1877 by the board of directors, then composed 
of Messrs. Groesbeeck, W. R. Baker, and other citizens of Houston, 
certain citizens of another State, of which Charles Mergan was not 
one. I was afterwards elected a director by the stockholders and an 
officer by the directors, & have been so elected ever since. Charles 
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Morgan had acquired a control-ing interest in the Buffalo Bayou 
Ship Channel Company, and I have been an officer in said company 
ever since. I was a director and the president of said company & 
had been a director and officer for some years prior to Mr. Morgan’s 
obtaining any interest in it. The directors in the company were 

nine in number—all citizens of Houston at the time I was 
62 elected—and at no time has there been less than six citizens 

of Houston on said board,and the management of said com- 
pany has at all times been in their control 

oth. To 5 int’y he answers: I have never been in the employment 
of Charles Morgan, as before stated; I have at times acted as agent 
for him in special matters; I have been elected and retained in of- 
fice in the companies with which T have been conneeted by the ac- 
tion of the stockholders and directors, and have at all times sought 
to promote the interests of all the stockholders; IT may presume that 
any stock held by Mr. Morgan so long as he remained a stock- 
holder was voted for me, as my election has, [ believe, been unant- 
mous; I have never represented the heirs of Charles Morgan. 

6. To 6 interrogatory he answers: [ answer emphatically no; I 
believe he knew me better than to attempt anvthing of the kind, as 
stated before; that I believe, so long as Charles Morgan was a stock- 
holder, he voted for me; he has not been a stockholder for several 

years, and [I am still a director and officer. Neither during the 
63 lite of Charles Morgan- or since his death have I exercised any 

influence or performed any action in the companies in which | 
aim a director except for the interest of all the stockholders nor to 
promote any special interest, in so far as the interest- of Charles 
Morgan were concerned, to those to those of the other stockholders ; 
[ represented him as a stockholder; I had no reason to believe I did 
not satisfactorily represent all the stockholders of the Texas Trans- 
portation Company until after 1t became doubtful whether a sale 
could be made of the stock of Mr. Musina. I have never regarded 
his special interest In my action as a director or officer, and have 
only considered his interest In common with that of the other stock- 
holders. 

7. To 7th int’y he answers: Not having been in the employment 
of Mr. Morgan, answer would seem unnecessary ; but I will state, 
since my connection with the If. and T. C. R’w’y Co. Ihave oecu- 

pied a desk in its office at Houston. I have not at all times 
64 been the treasurer of the Houston & Texas Central Railway 

Company; I was not elected treasurer until the spring of 
1877; the entire affairs of the company are managed by the presi- 
dent and board of directors, and in the interim of the meetings of 
the board by the executive committee ; I am, as treasurer, custodian 
of its funds. 

8. ‘To 8th int’y he answers: The Morgan Steamship Line being 
about to engage in the trade of Buffalo bayou, it was the interest of 
the Texas Transportation Company to secure a share of its business 
and other business of Buffalo bayou upon the opening of deep-water 
navigation. The road was constructed, as provided in its charter, 
to facilitate the transmission of freight and passengers between Buf- 
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falo bayou and Houston, but without special reference to the H. & 
T.C. R’y Co. or any other company. The only means by which the 
Texas Transportation Company could maintain an existence or de- 
rive any revenues was by receiving business from the Mor- 
G5 gan Steamship Line and other vessels plying in Buffalo 
bayou. The Texas Transportation Company’s railway now 
existing was only partially constructed under its charter. The 
charter only authorized the construction of the road to a point on 
Buffalo bayou near Constitution Bend. That portion of the the 
road was constructed under the authority of its charter, but with 
moneys entirely advanced by Charles Morgan, with the understand- 
ing, as | was informed, that he had the right to retain practical 
possession anda lien on the road until those advances were paid or 
satisfactorily arranged and sceured. The balance of the road from 
near a point of connection with the road & Clinton, with all the 
Improvements there, constituting valuable and important part of 
the property, and connecting the line of the company with steam- 
ship navigation, was constructed asan individual enterprise by Charles 
Morgan withoutany charter. Ile purchased land and therightof way, 
and it was well known to be his individual property, although 
66 operated in conrection with the Texas Transportation Com- 
pany. I acted for the company in part in reference to the 
road constructed under its charter, and as agent for him in part in 
reference to the road and improvements constructed by him with- 
out a charter. The individual portion of the line was included in 
the settlement made with him in 1878, and became a part of the 
company’s line under its amended charter. My recollection is that 
the road was constructed under contract after proposals were solic- 
ited. I have answered above whose agent I was. 

9. To 9th int’y he answers: I only know and it is generally un- 
derstood that Charles Fowler has been the agent of the Morgan Steam- 
ship Line at Galveston ; he has been advertised as such. So far as | 
know he has not represented the estate of Charles Morgan since his 
death. 

10. To 10 int’y he answers: It was understood generally and from 
advertisement made that C. A. Whitney & Co., of New Orleans, were 

the agents of the Morgan Steamship Line, and represented 
G7 Charles Morgan in his general transportation interests 1n 

Louisiana and Texas. A.C. Hutchinson was a member of that 
firm. Ihave no further knowledge of their connection with Mr. Mor- 
gan, but I do know that Mr. Morgan often gave very close personal 
supervision to his private Interests in Texas. I have every reason 
to believe that there is no relationship between them either by blood 
or marriage. | 

11. To 11th int’y he answers: My action in connection with 
these gentlemen has generally been harmonious, but I have differed 
with them with respect to various matters connected with manage- 
ment, and have never hesitated to express my views and contend for 
them. I was controlled by the interests of the company and not by 
the individual interests of Mr. Morgan, and [ believe they acted 
from the same reasons. 
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12. To 12th int’y he answers: The Texas Transportation Com- 
pany was organized in 1867. I was not elected a director in that 
company until 1875. T was elected vice-president also in 1875, and 

have been ever since. J was not elected treasurer of the H. 
OS & TC. R’Pay Co. until 1877, and have been treasurer since. 

| was an officer in the Buffalo Bayou Ship Company at and 
before and since, and was a director and officer of the Buffalo Bayou 
Ship Channel Co. before Charles Morgan acquired any stock In either 
company. TI have never parted with any of my stock in the Buffalo 
Bayou Ship Channel Co. Charles Morgan was not at all times a 
stockholder in the Texas Transportation Company. Previous to my 
becoming a director the directors had been elected by the stock- 
holders, as I have been; the same number of directors are now elected 
as were elected by Mr. Mussina and his costockholders before | became 
identified with the company. I was elected a director in the Buffalo 
Bayou Ship Channel Company by the stockholders before Chas. 
Morgan became a stockholder in that company, and have been ever 
since. 

Charles Morgan did for some time during his life having a con- 
trolling interest in said companies, but not at all times, as is herein- 
before stated. The directors of the Buffalo Bayou Ship Channel 

~ Company elect the officers, and, as stated before, about two- 
69 thirds of them are yet well-known and leading citizens of 
Houston, Texas. They elect the officers. I think that all 
stockholders present have voted for me as director for several Vears. 
When i was first elected a director and officer of the Texas Trans- 
portation Company, and for some time afterwards, a large amount 
of the stock of that company was held by the original stockholders. 
The old stockholders in part were present and participated in the 
meeting which elected me as a director, and the president of the 
company from its Inception presided at the meeting and, I think, 
voted for my election. I think I received an unanimous vote. | 
think that the stock of Charles Morgan has been voted for me from 
the time he became a stockholder until he ceased to be one, as I re- 
eelved an unanimous vote of all the stock represented in the meet- 
ing. | have been elected a director and officer since he ceased to be 
a stockholder, and, I think, by an unanimous vote. I have never 
heard the right denied of those owning a majority of the stock to 
elect the board of directors. 

15. ‘Po 15th int’y he answers: An effort had been made by 

the ‘Vexas ‘Transportation Company to construct a line of 
70 railway on the south side of Buffalo bayou, but it had failed 

after some grading had been done, and the work had been 
abandoned for several years before I became identified with the eom- 
pany. My recollection is that by the books of the company the 
president at that time, and who was authorized to provide for the 
construction of the company’s road made some years before I went 
into the company, reported that the entire outlay made on said 
grade, and including salayies and expences, stated the amount named 
was about $16,000. 

This abandoned grading was not regarded by me or the other di- 
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rectors as of any value whatever and the company had no assets of 


any value. It was found after careful survey that the proper and 
most practicable and most economical line of the road was on the 
north side of Buffalo bayou, and the road was constructed on that 
side of the bayou within the limits of its charter, as hereinbefore 
stated. 

It was not constructed in the interest of the HL. & T. OC. R. W. Co. 
or any other line, but to serve the purpose of its charter. [It was 

not built to be tributary to that company, but for the general 
7] purposes of a railway. It could have no connection, under 

its charter, with steamships of the Morgan line as their term- 
Inus, but had its initial point and was constructed from a point on 
Buffalo bayou authorized by its charter, which is several miles above 
any point yet reached by the Morgan Steamship Line. It had no 
chartered right to be constructed from any point further down the 
bayou than was named in its charter. 

14. To 14th int’y he answers: A. ©. Hutchinson has only been 
president of the Ilouston & Texas Central Ratlway Company since 
some time about 1882. He has been president of the Texas Trans- 
portation Company sinee 1875. He resides in New Orleans, but has 
been. frequently in Texas. I have never represented A.C. fLutchin- 
son unless I may possibly held his proxy at some stockholders’ meet- 
Ing. IJ have acted as vice-president of the Texas Transportation 
Company under the supervision of the board of directors. 

15. To 15th int’y he answers: The earnings of the Texas 
Transportation Company were recieved by its regular agents prop- 
erly appointed; funds were paid out by them in the course of busi- 

ness as usual, and claims were paid by them upon vouchers. 

72 I have not had charge of the finances of the Texas ‘Trans- 
' portation Company, but have not known of any surplus 
earnings for deposit outside of its agents. The funds in the bands 
of the agent were paid out when required for expences and needed 
for repairs and improvements, much of which business was under 
the charge of the agent and under instructions of the president. 


Charles Fowler was: one of the agents at ILlouston fora number of 


years and also treasurer. No earnings were ever deposited with me 
and therefore none were deposited with any one by me or paid out 
by me. I have never received the carnings of the company, and 
therefore paid nothing over to the treasurer, but disbursed during 


the construction of the road, under the company’s charter, part of 


the funds advaneed by Charles Morgan, and also part of the funds 

used in constructing his road from the company’s line io a connec- 

tion with his steamships, but vouchers for the same were always re- 

turned covering each transaction. My desire was to settle each trans- 

action seperately. I did not recieve the earnings, and therefore kept 

no books. 

16. To 16th intvy he answers: Charles Fowler, agent, has re- 

~—  ezeved and disbursed considerable amount of the funds and 
earnings of the company. Charles lowler was also the treas- 
urer of the company. 

17. To 17th int’y he answers: The reports made by Charles 


pr — 


28 TEXAS TRANSPORTATION CO. ET AL. VS. HENRY SEELIGSON & 


Fowler are shown by the vouchers for the monies received and paid 
by him, and are on file. Written report has been made by the 
president to the board of directors, when he deemed necessary and 
proper, according to iw, and other reports were made in person to 
the board. The books of the company have at all times been under 
the supervision of the preside nt.and Charles Fowler, when requested 
so to do, has made pcyson: al examination of its affairs. <All of the 
affairs of the company were under the control of the board of diree- 
tors. They only desired information from me res — such mat- 
ters as at the time were in my hands as a director or officer. 

The president at all times gave a personal st ioe ryision of the 
affairs, and I only acted in such matters in his absence from the 
State. My connection with the affairs of the company is shown by 
the books and papers in the hands of the secretary. 

To 18th int’y he answers: My recollection is that the 

74 form of reports to the comptroller were at first prepared by 

myself and the general superintendant from data received 

from the secretary, the company’s agents, and the general superin- 

idant’s department.’ In late years, | think, the reports were pre- 

pared in like manner by the general superintendant. My custom 

was, after the report had been verified by the general superintendant, 

to send the same to Charles l*owler, treasurer, for his verification. 
His oath was not sl at as stated. 

19. To 19th int’y he answers: Mr. Simon Mussina appeared as 
owner of 20 aa ares on the stoe ‘k-book. When I entered the COMpany 
| enadeavered to purehase that stock at about the time I bought 
other stock. This brought me in contact with him asa stockholder. 
Ile wanted to sell, but he told me that the stock was beyond his 
eontrol. i had known him for many years. We had ccnversations 
— the stock and akout the affairs of the company before I went 
into the Central road in 1877. I recognized him as a stockholder, 
ad as there was no reason for concealment, I talked to him 

as one stockholder would to another about the affairs 
70 of the company. Mr. Mussina knew then that I had been 

elected a director and v ice-president of the Texas Transpor- 
tation Company and thfat Mr. Morgan was then advancing the money 
for the construction of the road. It was generally known, and Iam 
satisfied I told him so.*- He came to see me several times at the of- 
fice of the H. & T.C. R’y Co. [ regarded his visits for a long time 
as of an informal and social character until some time in 1882, when 
he made a formal request to see the books of the company. I then 
referred him to the secretary, L. Meggett, Houston, who was the cus- 
todian of the books anid papers of the company. Later, in 1882, 
after his stock had been transferred to the plaintiff, Mr. Mussina 
called on me, stating that he represented Mr. Secligson. I referred 
him to the secretary and had no talk about the affairs of the com- 
pany. About this time a letter from Mr. Seeligson to the president 
was sent tome. My recollection is I wrote Mr. Seeligson that the 

books of the company were in the hands of the secret: ry and 
76 subject to the inspection of the stockholders, or words to that 

effect. I had no conversation with Mr. Mussina, as a stock - 
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holder, about the affairs of the company after he requested to beshown 
the books, and my answer to that request was prompt, as stated above. 
I had no arly with Mr. Mussina as the representative of the 
plaintiff asa stockholder but as stated, and my reference of him 
to the venta for information was prom-t. The plaintiff has never 
called on me in person about the aflairsof thecompany. All of the 
conversation with Mr. Mussina referred to occurred before the 
plaintiff became a stockholder, and all of the transactions com- 
plamed of, and respecting which IT have answered, occurred before 
the be uintiff became a stockholder. [have been advised that since 
the stock of Mr. Mussina was transferred to the plaintiff Mr. Mus- 
sina has called on the seerctary as the representative of the plaintiff 
and examined the books of the company, and that all books and 
| papers were placed subject to his inspection.  Lalways recog- 
wi nized Mr. Mussina as a stockholder, although he never at- 
tended any of the stockholders’ meetings, nor has the } . An- 
Liff attended any stockholders’ meetings. I may have told Mr. Mus- 
sina that the books were being | apc up and that some data neces- 
sary to complete the same were In the hands of Messrs C. A. Whitney 
& Co., New Orleans. heir account with the company was a neces- 
sary part of the entry on the books. 
The president properly had supervision of the books, but have no 


recollection of stating that the books were in his hands : | made no 


promise to furnish Mr. Mussina a statement; [ never believed that 
an individual stockholder could demand a statement for his special 
benefit. L gave him a synopsis of certain matters in the report to 
the comptroller from data I had, and which was published in the 
comptroller’s reports; on the contrary, | told him he could not expect 
clerks to be employed to make up special statements for him when 
the company bad no money to pay interest on its mortgage debt 
and its chief officers were getting no salaries. 
5 During these visits at the office of the H.and T. C. R’y Co. — 
continued to give him all information in my general knowl- 
edge respecting tne affairs of the Texas Transportation Company. 
I believe that Mr. Mussina knew that I was not the proper custodian 
of the rw and papers of the company, but that the seeretary was, 


and that the company had a regular place of business. 


Some tiene in ISS1L or 1882, I think it was, he ealled at the H. & 
T. C. R’y Co.’s office, and told me that he had secured the stock cer- 
tificate, and afterwards showed it to me. He made but one request 
to be shown the books of the company, which was some time In 
1882; I think during the summer of that year. | replied as above 
stated. I was advised about that time that he did go to the secretary, 
and that all the books and papers of the company were placed sub- 


ject to his inspection. My recollection is | was also advised that he 


had called upon the agent at Houston, and that his books were 
subject to his inspection ; also that I had informed them that 
79 as a stockholder he had the right to examine the books. 
His stock was afterwards transferred to the plaintiff. The 
plaintiff wrote me in the fall of 1882, I think, officially before the 
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stock was transferred. I wrote him that the stock-books of the ecom- 
pany were open for transfer, or words to that affect. 

lf never heard — Mussina take any exception to any action taken 
until some time in 1881 or 1882, while he was a stockholder, when 
he expressed the. alate that the rate of interest on the Morgan 
debt was too high. I told him as no interest had been paid I felt 
quite sure that if he could guarantee six per cent. the holders would 
be glad to reduce the rate, and I thought, also, that he could have 
the mortgage debt transferred to him at any time at par. 

Some time, | think, in 1ISS2, and about the time that Mr. Mus- 
sina’s visits to me were more frequent, a broker in Ilouston, Mr. 
Charles Linsley, offered Mr. Mussina’s stock to me for sale. I told 

him I did not want it. After conversing with Mr. Linsley I 
SO wrote the managers of Morgan’s Louisiana and Texas Rail- 

way and Steamship Company in New Orleans, asking if they 
wanted to buy the stock. I advised Mr. Linsley that they did not 
want it. Mr. Linsley afterwards renewed the subject, stating that he 
could then sell it at $2,000 for the 20 shares of stock. I told him I 
did not want it, and I knew it was useless to write the Morgan com- 
pany any further about it. 

[ did not tell Mr. Mussina that the president had promised to 
send me a statement. My recollection is that he said he would 
write the president. | told him I had not the least objection to 
this. 

[ may have told Mr. Mussina that the secretary was engaged 
posting up the books from data in the oflice of the company. 

The above contains the substance of my conversations with Mr. 
Mussina as far as I can recollect. 

20. To 20th int’y he answers: The books were prepared by the 
secretary,and not under my special direction and supervision. Books 

were kept at the office of the Houston agent. Books of the com- 
S1 pany were also in the hands of the secretary, and the books 

were made from the accounts and vouchers of all adjusted 
business, and [ think the ledger and journal were not posted up 
until some time in the winter of 1882 or early in 1888. It is abso- 
lutely untrue that the books were made for any such purpose, and 
Mr. Mussina should know it is untrue. 

21. ‘To 21st int’y he answers: IT think the Houston agent kept a 
separate cash-book. The general cash receipts and disbursements 
of the ‘Texas Transportation Campany are entered in the company’s 
ledger and journal and verified by vouchers. I have never taken 
the funds of the Texas Transportation Company and_ placed 
them with the funds of the Houston & Texas Central Rail- 
way Company. I have not coileeted the earnings of the Texas 
Transportation Company and placed them with the funds of the 
Houston & Texas Central Railway Company. Since I have been 
treasurer of the H. & T.C. R. W. Co. none of the funds of the Texas 

Tr insportation Company have come into my possession as 
82 treasurer. Freights have been interchanged, but statements 
have been made as usual with other connecting lines. 

22. To 22d int’y he answers: While I believe that the man- 
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ner of conducting the business of the IHlouston & Texas Central 
Railway Company is not a proper subject of inquiry in this suit, 
yet I answer that the Ilouston & Texas Central Railway Company 
has a cash-book. No entries exist showing cash belonging to the 
Texas Transportation Company. Entries may have been made 
showing cash received or paid in. settlement of freight business, as 
is usual with other lines; have made no such reports. The Hous- 
ton and Texas Central Railway Company is not in receipt of all or 
any of the monies of the Texas Transportation Company, except as 
is the ease with all connecting lines. It has collected and paid ad- 
vance charges on through freight, but settlements have been made 


as Is usual with other roads. 


To 25d int’y he answers: It is not true that I saeri- 
83 ficed the interests of the Texas ‘Transportation Company or 
any other interest that [ have in my hi nds for the benefit of 

any interest whatever. 

24. To 24th int’y he answers: [T haye not so aeted. I have acted 
in the interest of all of the stockholders. I believe the other gen- 
tlhemen have acted in like manner. 

[ suppose I have kept my office by attending to my duties prom-tly 
and faithfully. I have never at any time been a mere dependant on 
any one for place or substance. 

I have never been the general agent of Charles Morgan in Hous- 
ton, Texas. I have represented him in a few important matters; In 
others I have not. 

To the 25th int’y he answers: A. C. Hutchinson president, 
was occasionally treed as shown by the books. [ do not remember 
the exact times. A quorum of directors was present at all directors’ 
meetings held. The number of directors was three, and was the 
same number that existed long before I waselected. Charles Fowler 
and myself made a quorum, and in the absence of A.C. Hutehin- 
son the meeting was held by the quorum of directors, and meetings 

were held regularly at the times and places provided by 
S4 the charter and by-laws. I think I have acted a- proxy for 

Charles Morgan; Charles I’owler may also have acted. 

I do remember exactly. 

| have already answered that A. C. Hutchinson was oceasionally 
present; do not recollect the times—the record shows. 

26. To 26th int’'y he answers: Charles Morgan was never present 
in person that I recollect of. His stock was represented by whoever 
“— his proxy. 


oo 27th int’y he answers: [I do not know who is now the 
holder ‘owner of the note and mortgage referred to. I have under- 


stood that it was one of the assets of Morgan’s Louisiana and Texas - 
Railway and Steamship Company. 

I have answered all that I know about this matter above. 

No part of the note or interest had been paid within my knowl- 
cdge. I suppose because there were no earnings that could be ap- 
plied to its payment. 

28. To 28th int’y he answers: No one is present but the notary, 
except occasionally such parties as may have called to see him 
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85 on business, while IT am making my answers. [I write my 
answers In the presence of the notary, and handed them to 
him. | 

29. To the 29th int’y he answers: I have considered my answers 
before I gave them to the notary; my answers have been made al- 
most entirely from memory,as I have not been afforded time to 
make an examination of the books and papers, and my other duties 
and business would not permit the same in the short time allowed. 
The books and papers of the company were not before me while 
writing my answers. If by the question whether I have answered 
the interogatories seriatim is meant to inquire whether I have seen 
any of the subsequent interrogatories before answering any, I state 
that when notice was served on me by the notary to appear before 
him I requested to see the interrogatorics. [ was informed that he 
had been advised by the plaintiffs attorney that I must answer the 
interrogatories seriatim without sceing the subsequent question, and 
that he, the notary, regarded the law as requiring the same. [asked 
of the notary a brief time in order that I might consult my counsel ; 

this was courteously accorded Acting under advice of my 
S6 counsel, I called at the district clerk’s office, and was informed 

that the papers in the ease were, at the time, in the hands of 
the plaintiff’s attorney. I advised my counsel, Gen’l Waul, of this 
fact, Whereupon he advised me— 

“Where the interrogatories of a party to the suit is taken by his 
adversary, it is necessary that the interrogatories should be filed in 
the clerk’s office; and as there are no cross-interrogatorics 1t 1s 1m- 
portant you should see the line of interrogatories and their object, 
so that you may answer the sane understandinely, and give such 
explanations as you may deem necessary, and, as you inform me 
that upon application the papers are in the hands of the counsel for 
the plaintiff, | will apply for copies, and furnish you with them, and 
upon their reception you should, in answering, reply fully categori- 
cally, and give such statements as will clearly explain your testimony, 
together with all such matters as will tend toa full exposition of the 
things enquired of.” 

I have received no further instructions from my counsel. 

[ have so answered as I would have done of my own rotation, and 
have only added. to the eatigorical replies under the adviee of ny 

counsel,as shown abeve; and although I regard many of the 
$7 questions as spiteful and totally irrelevant to the issues in- 

volved, I have nevertheless answered them without any 
evasion or mental reservation. 


kK. W. CAVE. 


I, F. M. Poland, a notary public in and for Harris county, do 
certify that the foregoing answers of I. W. Cave were taken before 
me. 

Subscribed and sworn to before me by said witness; to certify 
which [ hereto set my hand [and] affix my seal of office, March 10, 
1884. 


I’. M. POLAND, 
Notary Public, Harris Co., Texas. 
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In District Court, Harris County. 


Henry SeEELIGSON 
us, 
Tre Texas TRANSPORTATION Company, A. C. Wurciinson, CHARLES 
lower, Kk. W. Cave, and L. Mreaaerr. 


Interrogatories propounded by the plaintiff to the defendant, A. C. 
[Lutchinson, a resident of the parish of Orleans, in the State of 
Louisiana. . 


Interrogatory Ist. How long have you resided in the State 

8S of Louisiana? Is if not true that you never resided in the 

county of Harris, in the State of Texas? Are you not related 

by marriage to Charles Morgan, now deceased? Have you. not for 

long years been the agent and manager of Charles Morgan’s interests 

and particularly his steamship lines at New Orleans? Have you 

not long been identified with the interests of Charles Morgan at 

New Orleans and in Texas? Was you not a member of the firm of 

C. A. Whitney & Co., in New Orleans? Wasnot said firm the agents 
of Charles Morgan ? 

Interrogatory 2nd. Do you know about the purehase by Charles 
Morgan of the stock of the Texas Transportation Company? Was 
not such stock purchased by FE. W.Cave as agent of Charles Morgan? 
Did you not also have an ageney In making such purchase of said 
stock? Is it not true that such purchases of stock was made for the 
purpose of Charles Morgan availing himself of the charter of the 
Texas Transportation Company to build a railroad from a point on 
Buffalo bayou, below the city of Houston, Texas, where Morgan’s 
ships would ply to for the purpose of making connection with such 
ships and the terminus of the Central railroad at the city of Houston ? 

[s it not true that Charles Morgan had at the same time pur- 
S9 chased a controlling interest in the Houston & Texas Central 
Railway Company 

Interrogatory 3d. Is it not true that the cnpnnimation of Texas 
Transportation Company about 1875 or 1876 was exclusively in the 
interest of Charles Morgan? Was not said transportation com- 
pany’s road purely an enterprise to subserve the interests of Charles 
Morgan, to afford him a line of communication? Was not such a 
road a necessity for said Charles Morgan? Is it not true that the 
said read was built with the funds of Charles Morgan, and paid for 
through the firm of C. A. Whitney & Co., of which you was a mem- 
ber? 

Interrogatory 4th. [low many shares of the stock of the Texas 
Transportation Company did Morgan purchase? How many did 
you acquire” Is it not true that you only owned one share, and 
was not such share placed in your name merely that you might be- 
come a director and officer of said company? Did not Charles 
Fowler and E. W. Cave also aequire one share each for the same 
purpose? Were not you and said Fowler and Cave all working for 
Charles Morgan and promoting his exclusive interests in all you 
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did in building the Texas Transportation Company’s road from 
Houston to Clinton ? 
90 Interrogatory 5th. Is it not true that you and Charles 
Fowler and E. W. Cave were elected directors of said com- 
pany for the purpose and no other of promoting the interests of 
Charles Morgan? Is it not true that you all were active agents of 
Charles Morgan, and had only the purpose to carry out his will? 
Is it not true that none other than Charles Morgan’s agents and 
friends could have been eleeted an officer or director of said com- 
pany? At the time of the first election of directors of said ‘Texas 
Transportation Company, after Charles Morgan purchased its stock, 
was not you, Charles Fowler, and EE. W. Cave, all and each of you, 
in the pay and employment of Charles Morgan? Have you not 
since since said company was so organized, and up to the time of 
Charles Morgan’s death, been employed by him and promoting his 
interests, and since his death that of his estate? 

Interrogatory Gth. Is it not true that you have never presided 
over the meetings of the directors of the Texas Transportation Com- 
pany since you have been a member of that body and president of 
the company? Is it not true that I. W. Cave, the vice-president, 
has always presided over the meetings of the directory? If you say 
nay, then state when and how many times you have so pre- 

sided. 
9] Interrogatory 7th. Is it not true that you have never given 
the affairs of said company attention personally? What re- 
ports have you ever made to said company of its conditions? Is it 
not a fact that you never made any reports? Please explain why 
you did not make such reports. 

Interrogatory 8th. Isis not a fact that vou have relied at all times 
on the statements of E. W. Cave to inform yourself of the condition 
of said company? 

Interrogatory 9th. What books, if any, did you cause to be kept 
of said company’s business and daily transactions? Is is not a fact 
you never caused seperate books to be kept for said company to show 
its daily transactions as they occur-ed? If you say you did not 
cause books to be kept, why did you not cause them to be kept? 
Did you ever make any personal examination of said company’s 
memoranda or books? Is it not a fact that you never examined 
into said company’s affairs ? 

Interrogatory 10th. Is it not a fact that you have always treated 
said company and its affairs as the exclusive property of Charles 
Morgan, and that only his interest was to be promoted by your ac- 
tion? Is it not true that you have all the time since you have been 

president of said transportation company made the Morgan 
92 interest your sole care? Is it not a fact that you allowed the 

business of said Texas Transportation Company to be merged 
into the business affairs of Charles Morgan ? 

Interrogatory 11th. Did you ever have the books of said company 
at your private office in New Orleans, Louisiana? Is it not a fact 
that you did have said books in New Orleans, Louisiana? If you say 
yea, then why did you so have said books there? If you say nay, then 
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why did Major KE. W. Cave so represent to Simon Mussina during 
the year 1882 when said Cave was applied to to examine said books? 
Is it a fact that vou authorized said Cave to represent to stockhold- 
ers that said books were in your possession in Louisiana ? 

Interrogatory 12th. Did you return said books to the office of said 
company in Houston, Texas, from New Orleans? If yea, did Major 
I. W. Cave demand that you so return them ? 

Interrogatory 13th. Is it not a fact that in the year 1882 the plain- 
tiff applied to you to examine said books? Did he not tell you that 


he preferred not to be referred to E. W. Cave? Did he not inform 
you that he had made repeated efforts to see the books of the 
Yo company and had been put off for a long period of time? Do 


you not know that finally Ek. W. Cave informed his agent that 
the company had no books? Is it nota fact that the books which the 
said company now has were made up within the past year and made 
for the purpose of misleading stockholders other than the Morgan 
interest as to the true condition of said company ? Now, please ex- 
plain why no books were kept of the daily transactions of said com- 
pany. Please explain why you, as president, never had such books 
kept, and why you never made personal examirations into the af- 
fairs of said company. 

Interrogatory 14th. Is it not a fact that said company made large 
nett earnings? Have you ever examined to know what = earn- 
Ings it made? Is it not a fact that you never made or caused to be 
made a statement of the earnings of said Texas Transportation Com- 
pany to any stockholders’ meeting since you have been president ? 
Please explain why you did not. Did you ever examine the reports 
of said company filed with the comptroller of Texas? If nay, why 

did you not? Isit not a fact that such reports show not less 

o4 than about two hundred and thirty-five thousand dollars nett 

earnings up to the year 1883? What has become of such earn- 

ings? Is it not a fact they have been indiscriminately used and 

appropriated by other Morgan interests? Please explain why such 
arnings were not appropri: ated to pay debts of said company, 

Interrogatory 15th. Is said Texas ‘Transportation Company now 
a solvent concern? If nay, why not? What has become of its 
funds shown to have been earned ? 

Interrogatory 16th. Did you instruct the freight bills to be kept 
seperate from freights of others of the Morgan line? Is it nota faet 
that the princip: al freight said transport ition company carried was 
freight that was c: arried by other of the Morgan lines, and was not 
seperated, but went into the sums collected for the benefit of the 
other Morgan lines? Is it not a fact that said Texas ‘Transporta- 
tion Company mov ed over its line from Houston to Clinton during 
the years 1878, "79, 780, “S81, and ‘82 two hundred car-loads of freight 
per day of tw ‘enty tons each for which it should have collected 


freight? Why — such freight not collected? | 
95 Interrogatorv 17th. Is it not a fact that Charles Fowler is 


treasurer of said Texas Transportation Company? Is it not 
true that he never receives or disburses the funds of the company ? 
Please explain why he does not. Is it not a fact said Fowler is and 
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has long been agent for Charles Morgan and his interests at Gal ves- 
ton? Is it nota fact that EK. W. Cave recieves and disburses the 
funds and monies earned by the transportation company in con- 
; nection with said Cave’s office as treasurer of the Central Railway 
Company? Is it not a fact that said Cave is treasurer of the Hous- 
ton and Texas Central Railway Company? Is it not a fact that said 
Cave has since seven years been the special agent of the Morgan 
interest? Is it not a fact that in all his positions he is to subserve 
the Morgan interests ? as 

Interrogatory 18th. Please explain why you have not given more 
attention to the affairs of the Texas Transportation Company. 
Please explain why you did not conduct its affairs on business prin- 
ciples, so that its stockholders might participate in its earnings. 

Please explain why its earnings as reported have not been 
OG devoted to payment of debts. 

Interrogatory 19th. Please explain why not more than half 
of the nett earnings of said transportation company was reported to the 
comptroller. Please explain why you as president of said company 
did not require a daily account kept of the tons of freight hauled 
over the road of said company. Please explain why you did not 
require a cash-book to be kept to show the receipts and disburse- 
ments of said company. 

Interrogatory 20th. Have you answered the foregoing interroga- 
tories of your own knowledge and without a conference or corre- 
spondence with E. W. Cave concerning the same? Is Ik. W. Cave 
or any other person, and whom, present whilst you are answering, 
or have you consulted him or them or either of them how you shall 
answer? Have you answered without evasion or mental reserva- 
tion? Are you answering without the aid of written memoranda 
previously prepared ? 

W.P. HAMBLIN, 
Atty for Plaintiff. 


Commission to Take Depositions. 
THE STATE oF TEXAs: 
97 To any clerk of a court of record having a seal or any no- 
tary public in and for the parish of Orleans, or any com- 
missioner of deeds duly appointed under the laws of the State of 
Texas for the State of Louisiana, Greeting: 


We hereby authorize and require you, or either of you, to summon < 
A.C, Hutchinson, a resident of vour parish, to come before you forth- 
with, and that you then and there carefully and fully examine him 
upon his oath, first to be taken before you, touching the annexed 
Interrogatories: 

1. That you reduce his answers so taken to writing in proper 
form, and cause the same to be subscribed and sworn to by said 
witness. : 

2. That you certify under your hand and seal of office that said 
answers were sworn to and subscribed before you. 


| 
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That you seal up in an envelope the answers so taken, together 
with the annexed interrogatories and this commission, with your 
name across the seal. 

4. That you endorse on the = the names of the parties to 
this suit and the name of said witness. 

That you direct the package to the “clerk of the district court 

of Harris county, at Houston, Texas.” 
ae) 6. That if said package is sent by mail the postmaster or 
his deputy shall endorse thereon that he received tt from your 
hands and sign his name thereto, or if you entrust it to private con- 
veyance, as provided by the st tute, you will apprize the person re- 
cieving it that it must be delivered to the clerk of this court by him- 
self in person. 

Which evidence, so taken as above, is to be used on the trial of a 
suit now pending in the district court of Harris county, in said State 
of Texas, wherein Henry Seeligson is plaintiffand the "Toxas ‘Trans- 
portation Company, EK. W. Cave, Charles lowler, A. C. Hutehinson, 
and L. Meggett are defendants. Herein fail not, but make due re- 
turn of this writ. 

Witness J. Burke, Jr., clerk of the district court for the county of 
Harris, and the seal of said court, at office, in [louston, this 18th day 
of December, A. D. 1885. 

J. BURKE, 
Clerk of the District Court of Harris County, 
By IF. M. POLAND, D’y. 


Sravreée OF LourstANna, City of New Orleans : 


99 In accordance with the annexed commission issued out of 
the clerk’s office of the district court of Harris county, State 
Texas, under date of December 18, 1883, under the seal of said 
court and the hand of the clerk thereof, in the cause therein devend- 
ing and undetermined between Henry Secligson as plaintiff and the 
Texas Transportation Company, A. C. Hutchinson, Charles Fowler, 
E. W. Cave, and L. Meggett as de fend: ants, to take the depositions of 
Alexander C. Hutchinson, of the city of New Orleans, upon the an- 
nexed interrogatories propounded to him by the plaintiff In said 
eause, I, Andrew Hero, Jr., a notary publie in and for the parish of 
Orleans, State of Louisiana, duly commissioned and qualified and 
authorized to administer oaths and to take and certify depositions, 
did, on this twenty-third day of February, A. D. eighteen hundred 
and eighty-four, call and cause to beand appear at my office in said 
city of New Orleans the above-named witness, Alexander C. Hutehin- 
son, and having first duly and solemnly sworn him according to 
law to testify the truth, the whole truth, and nothing but the truth 
recard to the matters in controversy aforesaid, and to make 
100 true answers to the annexed interrogatories, the said Alex- 
ander C. Hutchinson did thereupon depose and testify as 
follows: 
To the first interrogatory said [lutchinson answered: I have re- 
sided in Louisiana twenty-six years; have never resided in Texas 
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nor Harris county. Tam not related by marriage to Mr. Charles 
Morgan; have been for many vears one of Mr. Morgan’s agents 
and managers of his interests in New Orleans, including his steam- 
ship lines, aid this far have been identified with his interests In 
‘Texas and New Orleans. J was a member of the firm of Chas. A. 
Whitney and Co., who were the agents of Mr. Charles Morgan. 

2. To the second interrogatory said Hutchinson answered : Know 
of the purchase of the stock of the Texas Transportation Company 
by Mr. Morgan; do not remember the particulars of the purchase | ; 
or the instructions given by him for the purchase; heard that it was 
purchased through Mr. Cave; had no agency myself in making the 
purchase. I do not know the object of Mr Morgan’s purchase ; 

suppose It was to facilitate the transportation of goods to the 


10] interior of Texas in connection with his steamship lines or 
any other lines, and to earry freight for the public. Mr. Mor- 
gan at that time had no controlling mterest in the Houston & Texas 


Central Railway Company, nor do I belicve that he had any interest 
in that company at that time. 

3. To the third interrogatory said Hutchinson answered: I have 
always understood that the Texas Transportation Company was or- 
ganized in 1866, and that litthe or no work was accomplished until 
Mr. Morgan obtained a controlling interest, in 1876, when he at- 
tempted to carry out the supposed intention of the company and to 
ald his lines and the public generally to communicate between the 
points designated and to open communication with the interior of 
Texas. The road certainly was not a necessity for Mr. Charles 
Morgan, and was certainly a much greater convenience to the pub- 
lic than it was to him. The money for the construction of the road 
was furnished by Mr. Chas. Morgan exclusively, not one dollar 
being furnished by plaintiff, but whether from funds derived from 

the profits of his business in New Orleans or New York I do 
102. not know, but the money was paid through C. A. Whitney & 
Co. : 

4. ‘Yo the fourth interrogatory said Hutchinson answered: Do : 
not remember how many shares of the capital stock Mr. Morgan 
purchased. ‘The transfer of stock on the books of the company will 
show I own butone share. It was not acquired merely that [ might 
become a director and officer of the company; do not know what 
object Capt. Charles Fowler and Mr. Cave may have had in ae- 
quiring their stock. I was working in good faith for the best inter- 
ests of the corporation, and have no reason to suppose that Messrs. | 
Fowler and Cave were not actuated by the same honest motives. 

). To the fifth interrogatory said Hutchinson answered: I do not | 
believe that Messrs. Fowler and Cave and myself were elected di- ee ae 
rectors solely to promote the interests of Charles Morgan. Mr. Mor- 
gan was incapable of wishing to use us as his agents for any other 
purpose than the best interests of the corporation, and he had 
known usso long and so well that had he any other desire he would 

have made other selections. It is probable that Mr. Morgan, 
105 holding a controlling influence in the election of directors, 
would not select personal enemies, but, as was usual in all his 
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business, honest and trustworthy parties would be selected by him. 
Capt. Fowler and myself were acting as agents for Mr. Morgan 
under stated salaries; cannotsay about Mr. Cave; beheve that he was 
his agent in some special matters. I was and have been so em- 
ployed. 

6. To the sixth interrogatory said Hutchinson answered: I have 
presided over several meetings of the board, and did so whenever 
Important business did not require my attention at other places... It 
is not true that the vice-president always presided, though he did 
so, as it was his duty, in my absence. How often I presided [ can- 
not remember, though the minutes of the company will show. 

7. ‘To the seventh interrogatory said [lutchinson answered: It is 
not true that I have never given the affairs of the company my per- 
sonal attention, as in every other capacity [ have endeavered to do 
my duty faithfully and to the best of my ability. I refer to the 

books of the company not only to show my actions, but like- 
104. wise my verbal reports to both directors’ and stockholders’ 

meetings, as the record of my actions is more definite than a 
statement made from memory. | 

S. To the eighth interrogatory said Hutchinson answered: It is 
not true that I have at all times relied upon the statements of E.W. 
Cave to inform myself of the condition of the company, though I 
have found upon examination that Mr. Cave’s statements as to the 
condition of the company were correct and manifested great atten- 
tion and knowledge of the affairs of the corporation. 

9. To the ninth interrogatory said [lutchinson answered: I ean- 
not depend upon my memory to state what books were required to 
be kept by the company. The books and vouchers necessary to 
show the transactions of the company were kept in the office of the 
secretary, and are still there, and now and always have been open 
to the inspection of the stockholders. Certainly no orders were 
given to conceal any of the transactions of the company from stock- 
holders or others having a right to inspect them. I have made re- 

peated personal examinations of the company’s books and 
105 memoranda and of the general business and affairs of the 
company. | 
10. To the tenth interrogatory said ITutechinson answered : 
It is nota fact that T have always treated the said company and 
its affairs as the exclusive property of Charles Morgan, and that his 
interest alone was to be promoted by my action; it is not true that 
since I have been president of said company [ have made the Mor- 
gan interest my sole care. I have not allowed the business of the 
transportation company to be merged in the business affairs of 
Charles Morgan. 

11. To the eleventh interrogatory said TH[utchinson answered: I] 
do not remember of having had the books of the company at New 
Orleans. In order to examine into the aifairs of the company the 
accounts and vouchers have been repea-dly in my hands in New 
Orleans for examination. I do not know what Major Cave repre- 
sented; I did not authorize Major Cave to represent to any one that 
the books were in New Orleans. I was advised that Simon Mussina, 
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who claimed to own thestock in 1S82, did make a thorough examina- 
tion of the books and vouchers of the company to the extent 

106 of his requirement, and that they were subject to his inspec- 
LION. 

12. To the twelfth interrogatory said Ilutchinson answered: I 
returned all papers, vouchers, and proceedings of every kind that 
were submitted to me for inspection so soon as I examined them, 
without any demand from Major Cave or any one else. 

13. To the thirteenth interrogatory said Hutchinson answered: I 
recieved such a letter, though | cannot recollect its contents; I do 
know that there appeared to besome reflections upon Mr. Cave, and, 
as is Just and proper in all such cases, I referred it to him that he 
might know of the dissatisfaction, and also because he was the vice- 
president, and in my absence. the acting president of the company. 
[ do not recollect the contents of the letter, nor what Cave told him. 
The books of the company were not made up or altered in any 
manner within the past year or at any other time for the purpose 
of misleading stockholders or any other persons as to the true con- 
dition of the company. Proper books were and are kept of the com- 
pany’s transactions, and [ have and do make personal examination 
into the affairs of the company. 

14. To the fourteenth interrogatory said Hutchinson an- 
107 ~=swered: I have examined to ascertain what earnings the 


company made. I know that the company did not make large | 


net earnings. Statements of the earnings of the said company were 
made at the stockholders’ meetings verbally and by written reports, 
as appears by the minutes of the company. I was apprised of the 
reports made to the comptroller of Texas, but have not examined 
the files of his office. It was the duty of the treasurer and super- 
intendent to make such reports, and, knowing that they were com- 
petent officers, I left — with them. If such reports on file in the 
comptroller’s office show no less than two hundred and thirty-five 
thousand dollars net earnings up to the year 1583, they are incorrect. 
[t is not true that the carnings have been used and appropriated by 
the Morgan interest. All earnings have been appropriated to pay 
operating expenses and maintenance of the road and payment of 
its debts. 

15. To the fifteenth interrogatory said ILutchinson answered: I 
consider the assets and property of the road equal to its Habilities, 
and therefore solvent. The books of the company will show the 
disposition of its earnings. 

16. To the sixteenth interrogatory said Hutchinson an- 

108 swered: To the several questions included in this interroga- 

tory I answer no; they are not facts; except to the last in- 

terrogatory, to which [answer that no such freights were earned, 

and therefore was not collected. The freights earned were collected 
and credited in company’s accounts. 

17. ‘To the seventeenth interrogatory said Hutchinson answered : 
Capt. Fowler is treasurer of the company, and also agent of the com- 
pany at Llouston,and assuch agent disburses the funds of the company. 
Captain lowler was long the agent of and for Charles Morgan and 
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his steamship lines. He has been, since his death, the agent of said 
lines at Galveston. It is not true that IK. W. Cave recieves or dis- 
burses the funds and monies earned by the transportation company, 
in connection with his office as treasurer of the Central Railway 
Company, or that he has ever done so; nor is it a fact that he has 
been the special agent for the Morgan interests, or that he holds any 
position to subserve the Morgan interests, except as the same may 
| be included with the general interests of the corporations of 
109. which he is an officer. If he holds any such position it 1s un- 

known to me. He is treasurer of the Houston & Texas . 
Central Railway Company. 

18. To the eighteenth interrogatory said Hutehinson answered : 
[ have always given close attention to the affairs of the company ; I 
have conducted them on business principles so far as T know, and as 
the plaintiffin this case nor Simon Mussina, when he asserted his 
right to the twenty shares of stock, neither advised, counselled, di- 
rected, -or made suggestions to me, and as neither of them attended 
the stockholders’ meetings or seemed to take any interest in the af- 
fairs of the company until they supposed more than the value of 
their stock could be forced out of the company by a lawsuit, in the 
absence of their advice I have pursued that course which I thought 
would best promote the interests of a company and its stock hold- 
ers consistent with my duty to the public. I have before stated that 
the earnings of the company have been directed to the mainte- 
nance of the road, its operating expenses, and the payment of its 
debts. | 

19. To the nineteenth interrogatory said Hutchinson an- 

swered : 
110 [I do not know or believe that any such report was made to 
the comptroller. All accounts necessary and proper to be 
kept were kept, and refer to my answer to the preceding interroga- 
tories for answer to this. 

20. To the twentieth interrogatory said Hutchinson answered : 
So far as I have stated facts in the foregoing answers of my own 
knowledge they are true; so far as I have stated them from infor- 
mation I believe them true, and [ have conferred with Mr. Cave, 
who is a codefendant with me, as well as with my counsel, as to my 
rights as a defendant under the laws of Texas. If by the question 
an inference is attempted to be made that by any consultation with 
any one I either i d or could be induced to say anything but the 
truth then plaintiff, or any party so intimating, takes advantage 
of their position to indie a false and base slander against me; there 
is no one present while [am answering except the not: iry; I have 
and am answering without evasion or mental reservation or perjury 
of any kind, and from the best efforts of my memory and such mem- 
oranda as may serve to preserve dates mee — 


_ HUTCHINSON, 


111 And J, Andrew Hero, Jr., notary public, as aforesaid, do 
further certify that the above answers were taken down under 
oath, as aforesaid, and reduced to writing by me in the presence of 
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said witness; that the aforesaid answers were by me read over to 
and approved by said witness, and that thereupon the above answers 
were sworn to and subseribed by the said witness, Alexander C. 
Hutchinson, before me, potary, at New Orleans, on this February 
25rd, 1554. 
Witness my hand and seal. 
ANDREW HERO, Jnr., Not. Pub. 
In District Court, Harris County. m— 
Henry SEELIGSON i 
US. i} 
THe Texas TRANSPORTATION Company, A.C. TTurcitinson, CHARLES ‘' 
‘ ‘ 7 ‘ f 
lower, I. W. Cave, and L. Mracerr. s 
ie ig ; { 
Interrogatorics propounded by the plaintiff to Charles Fowler, one . 
of the defendants, a resident of Galveston county, Texas. F 
Inierrogatory Ist. How long long have vou resided in Galveston, ' 
Vexas? Is it not true that since you have resided in Galveston, 
Texas, you have been in the employ of Charles Morgan, or 
112. in the employ of companies said Morgan controlled? Is it | 
not true that you have represented the interests of said Mor- 
gan as agent for a great number of years? Please state how many 
years. 
Interrogatory 2nd. Is it not true that you are one of the directors : 


of the Texas Transportation Company ? Do you not have one share : 
of stock of said company in yourname? Isit not true that said share ' 
was given to vou by Charles Morgan in order to enable you to be a 
director In said company? If you say nay, then why did you pos- 
sess yourself of said share? Is it not a fact that you acquired said 
share in order that you might become a director in said company 
to promote the interest of Charles Morgan? If you say nay, then 
explain, if you can, why you became such director, and who solic- 
ited you to become such director? Since you became sueh director 
In said company have you not been in the employ of Charles Mor- 
gan as agent of the Morgan line? 
Interrogatory 5rd. Are you not the treasurer of the Texas Trans- 
portation Company? Is it not true that you have been such treas- 
urer ever since the year 1876? Does not said Texas Trans- 
115 portation Company’s book show that you are treasurer of said 
company ? | 
Interrogatory 4th. In all said stockholders’ meetings of ~— 
said transportation company have you not represented the stock of ¢ 
Charles Morgan in said company’? Have you not at all times in 
such meetings represented the interest of Charles Morgan? Is it < ' 
not true that you have at all times adyoeated the interest of said 
Morgan in such meetings? Is it not a fact that you attended such 
meetings for the purpose of promoting the interests of Morgan and 
protecting them? 
Interrogatory oth. Are you not also a director of said company ? Is 
it not true that you and Major I. W. Cave have been the only directors 


te ae 
bane . ~* 


an om... ~? 


(+ eRe ene.  neees Cote, 


ee > 


HENRY SEELIGSON Vs. TEXAS TRANSPORTATION CO. ET AL. 43 


‘of said company who were present at directors’ meetings? Is it not 


w fact that you have at all times been the proposer of resolutions at 
such meetings? Who seconded such resolutions? Is it not true 
that all of such resolutions were for the benefit of Charles Morgan ? 
Is it not true that I. W. Cave presided over said meetings by virtue 
of his office as vice-president of said company? Is it not true that 
you was the proposer of resolutions; that you seconded the same, 
and then that you was the only voter on such resolutions? If nay, 
did Id. W. Cave vote on such resolutions ? 
114 Interrogatory 6th. Isit not true that said company has earned 
large sums of money since the year 1876 by carrying freight 
from Clinton to Houston? Can you tell how much. If not, why 
not? Did you give any bond as such treasurer? If yea, who was 
sureties on your bond? Did such sums of money come into your 
hands as such treasurer? If not, why not?) Did you disburse such 
sums as such treasurer, and have you vouchers for such dis- 
bursements? If you say nay, why did you not disburse such 
monies? Is it not true that none of such monies came into your 
hands? Is it not true that you have no account kept by you of 
such monies ? 

Interrogatory 7th. Did you ever return ‘any account or report of 
monies received and disbursed by you as such treasurer of said 
company? [f nay, why did you not return such report? Who 
has kept the funds of said company since you have been treasurer 
of the same? Where are now the funds belonging to said com- 
pany? Is it nota fact that you have no knowledge of the funds of 
sald company except what you obtain from others? 

Interrogatory 8th. When you answer the petition in this 

115) suit will you attach to your answer a statement of all sums 

of money received and disbursed by you as treasurer of said 

company? Ilave you a eash-book of said company kept by you 

during the time vou have been treasurer with entries made from 

day to day as the business progressed? If not, why have you not 
such book? Who has such book? 

Interrogatory 10th. Is it not a fact that you have on several ocea- 
sions made sworn reports to the comptroller of Texas of large nett 
sums earned by said company? Did you make such reports from 
your own knowledge or from knowledge received from others? Is 
it not a fact that you never had any such sums in your possession ? 
If yvousay nay, then explain why you did not have such sums. 
Is it not a fact that you have no such vouchers? Is it not a tact 
that you have depended on others for your Information concerning 
the same ? | 

Interrogatory 11th. Did you ever make any personal examination 
of the fiscal affairs of said company; if not, then why not? Ilow 

did you make statements and reports under oath to the comp- 

116 troller of public accounts without such examination ? 
Interrogatory 12th. Do you know anything of a note in 
favor of Charles Morgan for the sum of $555,000, dated April Sth, 
1878, due 12 months after date, bearing ten per cent. interest per 
annum from date, which appears to have been executed by said 
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Texas Transportation Company and secured by a deed of trust on 
all the property of said company? Is it not a fact that you repre- 
sented Charles Morgan in causing said note to be executed by the 
said company ; if nay, who did represent Charles Morgan? Why 
did you and those acting with you make said note due in so short a 
time? What prospect had said company of paying so large a note 
in so short a time? Why did said company promise to pay so large 
interest for such sum ? 

Interrogatory 13th. Why did not said company pay the interest 
on said note out of its earnings? Why was not a portion of such 
note paid out of the nett earnings reported by you to the comp- 
troller? Please explain fully. 

Interrogatory 14th. The minutes of said company show that on 

April 2ond, 1882, you was the mover of a resolution having 
117 for its object the extension of said note. Whom did you rep- 

resent when you moved said resolution? Is it not a faet that 
you represented Charles Morgan’s estate avd owner of said note? Is 
is not a fact that you held no meeting of the directory on that day ? 
Is it not a fact that you were in Galveston on that day, and did you 
not send said resolution to Houston to be entered on said) minutes 
without having any formal meeting? I[s it not a fact and ts it not 
true that said resolution is only a pretence, and that you nor the 
others held no meeting on that day ? 

Interrogatory 15th. Is said Texas Transportation Company sol- 
vent or insobvent? Is it not true that said company Is Insolvent ? 
Is it not true that it has been the purpose of yourself and the other 
directors to make said company fo further the purpose of the Morgan 
interest ? 

Interrogatory 16th. Is it not true that the incomes and earnings 
of said Texas Transportation Company are merged in other incomes 
of Charles Morgan’s companies? If nay, then explain why you, 

, as treasurer, do not receive the earnings of said transporta- 
118 tion company and disburse them? Is it not a faet that E. 

W. Cave, as the treasurer of the Houston and Texas Central 
Railway Company, recieves said earnings into the treasury of said 
Central company? Is it not true that said Cave recieves and dis- 
burses the Incomes of said transportation company ? | 

Interrogatory 17th. Is it not a fact that you and vour codefend- 
ants, Hutchiison and Cave, have, in your actions as directors of 
sald company, acted as the employees of Charles Morgan in lis life- 
time, and of his estate and heirs since his death? Were not you 
and said parties made directors of said company to promote that 
interest and none other? Tfave not you and they held yourselves 
accountable to that interest for all your actions? — 

Interrogatory 18th. During the year 1877, and ever since up to 
the year 1885, has there not been plying between Brashear City and 
Clinton a line of steamships carrying freight? Did not a ship ar- 
rive every day at Clinton loaded with freight? Did not a ship 

depart every day loaded with freight? Do not said ships — 
119 600 tons burthen? Was it not often the case that two ships 

arrived and departed from Clinton loaded with freight? Did 
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not the Texas Transportation Company’s cars and cars used by said 
company haul all of such freight from Houston to Clinton, and 
from Clinton to [lous ton, according to the direction such freight was 
going? Did not such freight so hauled amount to one thousand 
tons daily ? 

Interrogatory 19th. Have you answered the foregoing interroga- 
tories from your own knowledge, and without any conference or cor- 
respondence with Ez. W. Cave or other person? Have you made 
such answers seriatin as propounded by the officer taking the same 
without first preparing your answer?  TLlave you answered the same 
with evasion or mental reservation? Is any officer of said company 
or other person present whilst you answer; and, if so, what person? 

W. P. HAMBLEN, 
Atty for Plaintiff. 


Commission to Take Depositions. 


The State of Texas to the clerk of the district court, judge or clerk 
of the county court, or any notary public in and for the county 
of Galveston, State of Texas, Gree ting: 


120 We hereby authorize and require you, or either of you, 

to summon Charles Fowler,a resident of your county, to come 
before you forthwith, and that you then and there carefully and fully 
examine him upon his oath, first to be taken before you, touching 
the annexed interrogatories : 

1. That you reduce his answers so taken to writing, in proper 
form, and cause the same to be subscribed and sworn to by said 
—— 

. That you certify, under your hand and seal of office, that said 
answers were sworn to and subscribed before you. 

That you seal up in an envelope the answers so taken, together 
with the annexed interrogatories and this commission, with your 
name across the seal. 

4, That you endorse on the envelope the names of the parties to 
this suit and the name of said witness. 

That you direct the package to the “clerk of the district court 
of Harris county, at Houston, Texas.” 

6G. That if said package is sent by mail the postmaster or his 
deputy shall endorse thereon that he received it from your hands, 

and sign his name thereto; or, if you entrust it to private 
[21 conveyance, as provided by the statute, you will apprize the 

person receiving it that it must be delivered tothe clerk of this 
court by himself in person; which evidence so taken as above is to be 
used on the trial of a suit now pending in the district court of Harris 
county, in said State of Texas, wherein Henry Secligson is plaintiff 
and the Texas Transporte ition C ‘ompany, E. W. Cave, Charles F Ow- 
ler, A. ©. Hutchinson, and L. Meggett are defend: ants. 

Herein fail not, but make due return of this writ. 

Witness J. Burke, Jr., clerk of the district court for the county of 
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Harris, and the seal of said court, at office in Houston, this 18th day 
of December, 1885. 7 
J. BURKE, 
Clerk of the District Court of Harris County, 
By I. M. POLAND, D’y. 


12? UnNrrep Sratres oF AMERICA. 
STATE OF Texas, County of Galveston : 


Henry SEELIGSON \ 
US. . No. 11363. 


THe Texas TRANSPORTATION COMPANY ef al, 


Suit pending in the district court of Harris. county, at Houston, 
Texas. 


[In ‘obedience to the foregoing and annexed commission Charles 
Fowler, the witness named therein, personally appeared before me, 
Wim. R. Johnson, a notary public in and for the county of Galves- 
ton, duly commissioned by the Governor of the State of Texas by 
letters patent, under the great seal of the State, and sworn, at my 
office in the elty of Galveston, this 22d day of December, A. D. 1883, 
and having first been duly sworn, in answer to the foregoing and 
annexed interrogatories propounded to him, deposed as follows: 


Answers of Charles lowler. 


1. ‘To the Ist direct interrogatory he answers: I have resided in 
the city of Galveston since the year 1850. Yes, [ have been in the 
employ of said Charles Morgan prior to his death, and since his 
death in the employ of those representing his estate, in all eighteen 

(18) years, and have been, first his agent, and afterwards 
123 =agent for those representing his estate, all that time. 

2. To the 2d direct interrogatory he answers: Yes, I am 
one of the directory of the Texas Transportation Company and have 
one (1) share of stock of said company in my name, and said share 
of stock was so given to me. As I understand it, I became a di- 
rector to promote the interests of the stockholders and I was so 
solicited by said stockholders to be a director of said company. Yes, 
I have been in the employ of Charles Morgan and his estate as agent 
all the time I have been a director. 

&o. To the od direct interrogatory he answers: I am the treasurer of 
the Texas Transportation Company and have been such treasurer, 
as near as I can recollect, since 1876, and the books of said trans- 
portation company do show I am the treasurer. 

4. ‘To the 4th direct interrogatory he answers: No; A. C. Huteh- 
inson, Esq., the legal representative of the estate of Charles Morgan, 
and during his absence E. W. Cave, Esq., represented the interests 
of said estate at such meetings. I, as director of said company, ad- 
vocated the interests of its stockholders at all times at its meetings. 
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9. Vo the 5th direct interrogatory he answers: I am a di- 
124 rector of said company; as near as I recollect KE. W. Cave and 
myself have been the only directors present at directors’ meet- 
Ings; two directors present constitute a quorum. No; I have not 
at all times been the proposer of resolutions at such meetings. When 
[ offered a resolution, some other director present would second it, 
and such resolutions were for the benefit of the stockholders. E. W. 
Cave, Esq., as vice-president of said company, presided over said 
directors’ meetings in the absence of the president. When I pro- 
posed resolutions I did not second the same, and was not the only 
voter on same. The other director present would vote with me on 
the resolution. ‘Two directors constituted a quorum. 

6. To the 6th direct interrogatory he answers: No; I cannot 
say said company have earned large sums of money since the 
year 1876; I do not believe they have. No; I cannot tell how 
much they have earned, for the reason that I. W. Cave, Esq., 
vice-president of said company, has managed the affairs of the com- 
pany, he being on the ground and I being in Galveston. No; I 
have never given bond as such treasurer. No; the monies of said 
company were reecived and disbursed by I. W. Cave, Esq., in his 

capacity as vice-president. [ have no such vouchers, they 
125 all being in the hands of the vice-president, and I have no 
account kept by me of such monies. 

7. To the 7th direct interrogatory he answers: No; I never made 
such return to the company as Its treasurer, for the reason, as | have 
already stated, that EK. W. Cave, Esq., as vice-president of said com- 
pany, reczeved and disbursed said monies, he being on the spot and 
[in Galveston. KE. W. Cave, as such vice-president, is the custodian 
of the funds of the company, and I do rely upon his statements as to 
the affairs of the company. 

8. To the Sth direct interrogatory he answers: I cannot attach a 
statement such as asked for for the reasons I have already given. I 
have no such book; I presume E. W. Cave, vice-president, has; J 
never kept such a book. 

10. To the 10th direct interrogatory he answers: Yes; I have in 
my capacity as such treasurer signed sworn reports to the comp- 
troller of Texas—said reports made out by the vice-president, and 
either sent to me here or signed by me in Ilouston. I signed same 
on the faith of their being prepared by the vice-president. I have 

already answered that I never rec/eved or disbursed any funds 
126 of the company, and that I have no such vouchers as EK. W. 

Cave, the vice-president, received and disbursed for the com- 
pany. 

11. To the 11th direct interrogatory he answers: No; I have not 
made personal examination of the fiscal affairs of said company, for 
the reason that KE. W. Cave, Esq., the vice-president, being on the 
spot, recieved and disbursed the monies, and the statements to the 
comptroller were prepared by Mr. Cave. 

12. To the 12th direct interrogatory he answers: Yes; I know of 
such note, and that it was secured, as stated, on the property of the 
company. I did not represent Mr. Morgan in the execution of said 
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papers. <A. C. Hutchinson was and is the legal representative of the 
estate of Charles Morgan, deceased. I do not recollect why the note 
was made payable in twelve (12) months and that it drew ten (10) 
per cent., nor the prospects of its payment in that time. 

13. To the 18th direct interrogatory he answers: As I did not 
and do not manage the affairs of said company, I cannot answer this 
question. 

14. To the 14th direct interrogatory he answers: I do not remem- 
ber that I made such a resolution, though I may have done so as a 

director of said company. If said minute-book shows my 
127 presence in Houston on the day mentioned, and that such 

meeting was held, and that I offered such a resolution, it is 
undoubtedly correct, as | did not send such a resolution to [Louston 
to be entered on the minute-book, and must have been there in per- 
son. 

15. To the 15th direct interrogatory he answers: [I do not know 
whether said company is solvent or insolvent. It has been my pur- 
pose as director of said company to make said company further the 
interests of its stockholders. 

16. To the 16th direct interrogatory he answers: The incomes 
and earnings and disbursements of said company are controlled and 
managed by KE. W. Cave as vice-president of said company. He re- 
cieves and disburses same. 

17. To the 17th direct interrogatory he answers: I believe, in my 
action as director of said company, I have acted to further the in- 
terests of the company. 

18. To the 18th direct interrogatory he answers: Yes, during the 
year 1877 and every year since up to 1585 there has has been plying a 
line of steamers between Brashear City and Clinton earrying freight, 
but a steamer did not arrive and depart every day loaded with 

freight. Sometimes they would only arrive and depart 
128 — once a week, sometimes twice or three times. Yes; said ships 

are more than 600 tons burthen, and it was very seldom that 
two ships would arrive and depart loaded same day. The cars of 
the Texas Transportation Company were few in number, only about 
(19) nineteen as near as I remember, and the greater part of the 
freight to and from Houston and Clinton was transported on the 
ears of the Houston and Texas Central Railway Company. As I 
remember it, the cars of the Texas Transportation Company were 
barely sufficient to accom-odate the local trade of Tlouston. No; 
the amount of freight hauled did not amount to (1,000) one thou- 
sand tons daily. 

19. To the 19th direct interrogatory he answers: I have answered 
the said interrogatories from my own knowledge, and without any 
conference or correspondence with E. W. Cave, or any other person. 
[ have made the answers to each question as propounded to me by 
the officer taking the same, and without first preparing the same, 
and without evasion or mental reservation. No one else is present 
while | am making these my answers, excepting myself and Wm. 
| R. Johnson, notary public for Galveston county, the officer 
129 taking these my answers. 


CHAS. FOWLER. 
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And said answers having been reduced to writing by me at the 
time and place aforesaid were then and there sworn to and subscribed 
before me by said witness, Charles Fowler. 

To certify all of which | hereto subscribe my name, and affix the 
impress of my official seal, at my office, in the city of Galveston, 
this 22d day of December, 1883. 


WM. R. JOHNSON, 
Notary Public for Galveston County, State of Texas. 


THE STATE OF Texas, Jlarris County: 


[, James Burke, clerk of district court in and for Harris county, 
do hereby certify that the foregoing 154 pages contain a true copy 
and transcript of all the proecedings had in the cause of H. Seelig- 
son vs. The Texas Transportation Company et al., as same appears of 
record and on file in my office. 

Witness my hand [and] seal of said court, May 27, A. D. 1884. 

[SEAL. | J. BURKE, 
Clerk Dist. C’t, I. Co., 
By IF. M. POLAND, Dep’y. 


150 Indorsements: No. 181. Equity. Tenry Seeligson ». 


Texas ‘Transportation Co. et al. Transcript. Filed Oct. 16, 
1884. ©. Dart, clerk. 


151 Appearance of Counsel for Def ts. Filed Oct. 16, 1854. 


In United States Cireuit Court, Eastern District of Texas, November 
Term, 1884. In Eq. 
ITienry SEELIGSON 
against 
Tue Texas TRANSPORTATION Co. and Others. 
C. Dart, esq. 
Drar Str: You will please enter my appearance as counsel for 
the defendants in the above cause. 
T. N. WAUL, 
Solicitor for Defendants. 
Indorsemenits: No. 181. In eq. Henry Seeligson against Tex. 
Trans. Co. and others. Filed Oet. 16, 1884. C. Dart, clerk. 


From Order-Book. Appearance of Deft Huntington. 


Henry SEELIGSON ) 
v. ~No. 181. Equity. 
TrExAs TRANSPORTATION COMPANY ef al. 
Oct. rules, 1885, Oet. 16th. 
In this cause, removed from the district court of Harris county, 
State of Texas, on this day came the defendant, C. P. Huntington, 
7—S4]1 
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by his counsel, T. N. Waul, and filed in this court the transcript of 
| the record of said cause from said district court; and there- 
upon the said T. N. Waul entered his appearance in this 
court as solicitor and counsel for the defendants In this suit. 
Kntered Oct. 16th, 1854. | 
Attest : C. DART, 
Clerk U. S. Ciret Court, BE. D. T., G 


— 
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A ppe ArANCE of Defi ndants. 
I’'rom minutes, November 8d, 1884. 


llenry SEELIGSON ) 
U. ~No. 181. Equity. 
Tur Texas TRansportaTion Co. & Others. 


In this cause, removed into this court from the district court of 
Harris county, State of Texas, and in which the transcript of the 
record has been already filed, on this the first day of the present 
term came the defendants, by their counsel, T. N. Waul, and en- 
tered their appearance in this cause in this court, and, the cause 
being of equity cognizance, it Is ordered that the same be placed 
upon the equity docket ol f this court. 


Demurvrer of De fe ndants. Filed December L, 1884. 


Circuit Court of the United States, Eastern District of ‘Texas, Sitting 
1 Equity at Galveston, December Kules, 188-4. 


against 
Toe Texas TRANSPORTATION Company, A. C. TCHIN- 
son, Charles lowler, E. W. Cave, L. Meggett, and C. 
P. Huntington, Defendants. | 


133 Henry SEELIGSON, Complainant, ) 
> Ch. 181. 


The joint and several demurrer of the said defendants above 
named to the bill of complaint filed agaiust them by Henry Seelig- 
son, the above-named compl: uni nh for cause of demurrer shew : 


[. That said bill does not contain any matter of equity whereon 
this court can ground any decree or give to the plaintiff any relief 
against these defendants, or any or either of them. 

II. That said bill does not show that the shares of stock in said 
Texas ‘Transportation Company claimed by complainant were owned 
by him at the time the wrongs complained of were committed by 
these defendants, or either or any of them; nor is it shewn by said 
bill of complaint that he was a sharehol ler in said company at said 
—, nor that said shares have devolved on him since said time by 
operation of law. 

[11]. That said bill shews that the twenty shares of stock in said 

Tx. Trans. Company — claimed by complainant by virtue of a 
134 certificate of capital stock in said company, No. 105, and dated 
November 4th, 1882, long subsequent to the wrongs com- 
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plained of to have been committed by defendants, or either of any of 
them. 

IV. That said bill does not set forth, if any, what efforts were made 
by him (said complainant) to secure such action as he desires on the 
part of said company or its directors or its stockholders and the 
cause of his failure to obtain such action. 

V. That said bill of complaint does not shew that he has exhausted 
all the means within his power to obtain within the corporation 
itself the redress of his grievances or its action In conformity to his 
wishes, nor does — bill shew an earnest effort to obtain redress at 
the hands of the directors and stockholders. 

VI. That said bill of complaint is not verified by the oath of com- 
plainant. 

VII. That said bill of complaint does not shew that complain- 
ant or any other person made any objection to or any attempt to 
prevent the execution of the said note mentioned in said bill for the 
sum of three hundred and thirty-five thousand dollars or the mort- 

vage thereon founded executed by this defendant, The Texas 

155d) ‘Transportation a to the said Charles Morgan, nor 

that he complained of any want of power in the directors or 
tockholders to execute the same. 

Wherefore, and for other good causes of demurrer neeniiien In 
the said bill, the defendants demur thereto and asks the Judgment 
of this court whether they or either of them shall be compelled to 
make any further or other answer to the said bill, and pray to — hence 
dismissed with their costs and charges in this behalf most wrong- 
fully sustained. 

T. N. WAUL, 
Counsel for Defendants. 


I hereby certify that in my opinion the foregoing demurrer is 
well founded in law, as the points are therein set forth. 


TN. WAUL. 


Appeared in person Charles Fowler, one of the defendants in the 
foregoing cause, who, being duly sworn, says that the foregoing de- 
murrer is not inter ‘posed for delay. 


CILAS. FOWLER. 


Sworn to and subseribed before me this thirteenth day of Novem- 
ber, A. D. 1854. 


Witness my hand and official seal. 
[SEAL] WM. R. JOHNSON, 


United States Commissioner tn & for the Lastern 
District of Texas, at the City of Galveston. 


136 Indorsements: “ Ch., 181. Henry Seehgson against Texas 
Pj sone gor ition Co. and others. Demurrer filed December 1, 
84. C. Dart, clerk. Waul, counsel for det’ts.” 
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From Order-Book, December Rules. 
Hexry Seenicson, Complainant, | 
against | In Equity. 
Texas TRANSPORTATION Company and Others, { No. 181. 
Defendants. 


THE 


Monpay, December 1st, 1854. 


On this the first day of December, one thousand eight hundred 
and eighty-four, being the rule day in said court, come the defend- 
ants by their solicitor, T. N. Waul, and file their demurrer to the 
complainant’s bill of complaint in the above-stated case. 

Attest: C. DART, 
Clerk U. S. Cire’t Court, E. D. T., G. 


Order Setting Def’ts Den’r for Argument. Filed December 1, 1854. 


HlenRY SEELIGSON 
vs. “Ch. No. 18]. 
Texas TRANSPORTATION COMPANY ef al. 
December rules, December Ist, 1S54. 


137 And now comes the complainant and sets down for hearing 
on the 12th day of December, 1884, or so soon thereafter as 
the court will hear the same, the demurrer tiled herein by defend- 
ants on December Ist, 1884, and prays that the court will pass judg- 
ment thereon & the matters of law that arise thereunder. 


W. P. HAMBLEN, 
Atty for Complainant. 


Indorsements: Ch. 181. Henry Seeligson vs. Texas Transporta- 
tion Company e¢ al. Filed December 1, 1884. ©. Dart, clerk, by 
W. L. Hanscom, deputy. 


From Order-Book December Rules, 1884. Defendants’ Denv’’r Set Down 
for Argument December 1st, 18S. 


HENRY SEELIGSON ] 
Us. “Ch. No. 181. 


Texas TRANSPORTATION Company et al. J 
December rules. December Ist, 1884. 


And now comes the complainant and sets down for hearing on 
the 12th day of December, 1884, or so soon thereafter as the court 
will hear the same, the demurrer filed herein by defendants on De- 
cember Ist, 1854, and prays that the court will pass judgment 

thereon and the matters of law that arise thereunder. 
138 W. P. HAMBLEN, 
Atty for Complainants. 


Ientered Dec’r rules, Monday, Dee’r Ist, 1884. 
C. DART, 

Clerk U.S. Circt Court, 

By W. L. HANSCOM, Deputy. 


me.) 
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Writ to Serve Copy of Notice of Setting Def’ts’ Demurrer. Filed Decem- 
Y uy | 
ber 2, 1884. 
In U.S. Circuit Court at Galveston. 
Unrrep Srares oF AMERICA, Lastern District of Texas: 
H. SeEELIGSON ) 
v. >Ch. No. 181. 
Texas TRANSPORTATION COMPANY ef al. j 


The President of the United States to the marshal of the eastern 
district of Texas, Greeting: 

You are hereby commanded to serve the defendants (The Texas 
Transportation Company et a/.)in the above-entitled cause or its coun- 
selor of record, T. N. Waul, Esq’r, with the accompanying certified 
copy of the notice of complainant’s attorney as to the setting down for 
the hearing of the demurrer filed by defendant on December 12th, 
1884, said demurrer filed Dee’r Ist, 1884, and duly noted on rule- 
book. 

Herein fail not and due return of this writ make. 
159 Witness the Hon. Morrison R. Waite, Chief Justice of the 
Supreme Court of the United States, and the seal of the cir- 
cuit court of the United States for the eastern district of Texas, at 
Galveston, this 2d day of December, A. D. 1854. 
[SIEAL. | C. DART, 
U.S. Circuit Court, B.D. T., G., 
By W. L. HANSCOM, Deputy. 


Marshals Return. 


Came to hand Dee. 2, 1884, and executed same day by delivering 
to Tl. N. Waul, Esq., in person, at Galveston, the certified copy of 
notice as herein commanded. 

J. G. TRACY, U.S. Marshal, 
By H. H. KIRKPATRICK, Dep'ty. 

Indorsements: “Ch. 181. H. Seeligson v. Tex. ‘Transportation 
Co. et al. Writ to serve copy of notice of setting down for hearing 
the def’ts’ demurrer. Issued Dee’r 2, 1884. C. Dart, clerk, by W. 
L. Hanscour, deputy. Returned & filed Dee’r 3d, 1884. C. Dart, 
clerk, by W. L. Hanscom, deputy.” 


Demurrer Heard and Submitted. 


Henry SEELIGSON ) 
v. >Ch. 181. 
Texas TRANSPORTATION Co. et al. j 

From minutes Dee’r 30, 1884. 
This day came the parties to this suit, by their counsel, and 
140 thereupon came on to be heard the defendants’ demurrer to 
the complainant’s bill, and the said demurrer being argued 

before the court was submitted. 


4 TEXAS TRANSPORTATION CO. ET AL. VS. HENRY SEELIGSON & 


On Denrr. 
Henry SEELIGSON ) 
v’. >Ch. 181. 
Texas TRANSPORTATION Co. ef al. j 


Irom minutes Jan’y 5, ’89. 


On this day again came the parties to this suit, by their solicitors 
and counsel, and the court having heard further argument upon the 
defendants’ demurrer to the complainant’s bill, upon due considera- 
tion thereof, and the court being fully advised, it 1s considered and 
ordered by the court that the said demurrer be sustained as to: the 
defendant Huntington, and overruled as to the residue of the de- 
fendants. Upon application leave is given the complainant. to 
amend. 


Complainants Amended Bill. Filed Janwary 5th, 1885. 
In United [States] Cireuit Courtat Galveston. In Equity 


Henry Seeiason, Plaintiff, ) 

V-7PSUS | 

Texas TRANSPORTATION Company, E. W. Cave, J. C. > No. 181. 
Hutchinson, Charles Fowler, L. Megect, and C. P. | 
Huntington. 


141 And now with leave of the court your orator comes and 

amends his original bill (the petition in the district court of 
Harris county, from whence this cause was removed) and by way of 
amendment alleges that the defendant, C. P. Huntington, purchased 
the said note of the said Charles Morgan’s heirs long after said note 
became due, to wit, some time about the year 1880, as your orator is 
informed and believes, and at the time of his purchase of the same, 
and when the same was assigned to him by said heirs of Charles 
Morgan, he, the said defendant, C. P. Huntington, had full notice 
that the said note, dated the Sth day of April, 1878, due and payable 
to Charles Morgan or his order twelve months after date for the sum 
of three hundred and thirty-five thousand dollars, due twelve 
months after date, bearing ten per cent. interest per annum, was 
Without consideration to the extent of one hundred and_ thirty-five 


thousand dollars, and that the same was fraudulent to that extent. 
And your orator further alleges that said defendant, Huntine- 
142. ton, as your orator Is informed and_ believes, and from such 
information and belief so charges at the same time, to wit, 
ut the year 1SSO0 purchased from said Morgan’s heirs all and sin- 
r the stock of that said Charles Morgan theretofore had in said 
xas Lransportation Company, described and set out in the origi- 
aforesaid, and now and has ever since held the said stock 
and is the owner thereof, and thereby controls said company as 
the said Morgan controlled the same. 
And your orator further alleges that said defendant, C. P. Hun- 
tington, since he became the owner thereof, has retained as directors 
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and other officers of said company the defendants, Cave, Fow- 
ler, Hutchison, and L. Megget, and the same persons subserve 
his, the said Huntington’s, interests in the same manner that they 
subserved the interest of said Morgan and his heirs; and petitioner 
alleges that the said pretended resolution of said directors as diree- 
tors of said company, as charged in the original bill aforesaid, to 
save the said note from the statute of limitation in the year 1883 

was done and made after said Huntington had become the 
148 holder of the same, but before full payment was made by said 

Huntington for ; said stock and note, and to further the in- 
terests of said Morgan’s heirs and said Huntington’s interest through 
the agency of said directors, the other defendants aforesaid. 

That said Huntington had also acquired the interests the said 
Morgan had, as your orator 1s Informed and believes, and from such 
Information and belief so charges, in the Houston and ‘Texas Cen- 
tral railway, and in acquiring the said stock and said note he took 
the place of said Morgan and his heirs to the extent as he should 
thereafter fulfill his contract with said heirs of said Morgan, and 
has acted in concert with the other defendant directors to further 
protect and aid the fraudulent acts of said defendant directors. 

And your orator further alleges that said defendant, C. P. Hunting- 
ton, well knew the said note was fraudulent to the extent aforesaid, 
and well knew at the time said directors so pretended to make such 
resolution that said note would be barred by the statute, and well 

knew that it is now so barred by said statute 
144 And vour orator further alleges that said Huntington is 

now, as holder of said note and stock, confederating and con- 
spiring with the other defendants how he may defeat your orator in 
obtaining lis just rights in said company, and depriving your ora- 
tor of the large sums now due him from said company and from 
said directors, and approving and adopting all of the fraudulent 
acts of said other directors and officers of said company complained 
of in his original bill in this cause. 

Therefore your orator prays that he may have the same relief 
against the defendant, C. P. [Luntington, as he may be entitled to 
against the other defendants in this suit as prayed for in the orig- 
nal bill, and your orator prays for all the relief prayed for in the 
original bill aforesaid. And your orator will ever pray. 


W. P. HAMBLEN, 
Solicitor for PUf 


Galveston, Jan’y 5, 1885. 

Indorsements: “Ch. 181. Henry Seeligson vs. Texas Transporta- 
tion Company etal. Amendment to bill. Tiled Jan’y 5th, 1885. 
©. Dart, clerk.” 


a 
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145 From Order-Book. Note of Filing Amended Pill. January 
5, 1885. 


Hlenry SEELIGSON 
Vv. 181. 
TEXAS TRANSPORTATION COMPANY. 


January rules, Monday, Jan’ry 5, 1880. 


On this day comes the complainant, by his attorney W. P. Hamb- 
len, and files his amendment to bill. 
Entered January rules, Monday, January 5, 1855. 
Attest : C. DART, Clerk, 
By W. L. HANSCOM, Deputy. 


Motion of De fe ndants to Require Complainant to Replead. Ivled keb’y 
2, 1885. 


Cireuit Court of the United States, Eastern District of Texas, Sitting 
in Equity at Galveston. | 


Henry SEELIGSON, Complainant, 
against 
Tur Texas TRANSPORTATION Company, A. C. Hurciinson, CHARLES 
Fowler, E. W. Cave, L. Meggett, and C. P. Huntington, Defend- 
ants. 
February rules, 1885. 


And now come the above defendants respectively and move the 

court that, before they, or either of them, be required to an- 

146 swer, plead, or demur to said amended bill of complaint, 

that the plaintiff in said bill be ordered to replead and reform 

the O. bill as amended, so as to conform to the law and the rules of 

practice in the courts of equity in the United States, and defendants 

show that said O. bill as amended is in violation of the law and 
practice In equity in this: 

[. That said — unites two distinct and several causes of action, 
one in seeking relief from asking to render null and void a note 
for $335,000.00 and the mortgage thereon founded, which is purely 
an equitable action, and the other a claim for dividends due on the 
complainant’s stock, and asking a Judgment for the same against 
the defendants, A. C. Hutehinson, Charles Fowler, and IE. W. Cave, 
personally, for which there isa plain, adequate, and complete remedy 
at law, thus uniting a bill in equity to annul a mortgage and note 
and an action in tort for the malfeasance of some of the defendants. 

I]. That said O. bill and the amendment thereto are in violation 

of the 94th rule for the practice in courts of equity in this: 
147 =‘‘That complainant seeks relief against the Texas Transporta- 

tion Company and the defendant Huntington, and that the 
note for $335,000.00 and the mortgage thereon founded, charged by 
complainant to be owned by said Huntington, be annulled and 
declared void. 

1. That said claim is founded upon a right which may properly 


~ me 
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be asserted by the corporation, and is not verified by the oath of 
complainant. 

2. That the allegations in the petition show that complainant was 
not a shareholder in said company at the time of the execution of 
said mortgage, and that lis stock was purchased from Mr. Simon 
Mussina on the 4th of November, 1SS82. 

3. That said petition does not show or set forth with particularity 
or otherwise the efforts of the complainant to secure any action on 
the part of the directors or the shareholders to further his desires in 
that behalf. 

4. That to permit the suit to be conducted in this court would be 
contrary to all precedents established by the courts of equity and 
its rules and would open wide the doors to unsworn allegations and 

the annoyance said rule 94 was made to prevent. 
148 Tit. And defendants move also that said amended bill be 

removed from the files, as 1t does not meet the objections 
made by the court in sustaining the demurrer to the original and 
supplemental petition made by said JIuntington, the defendant 
therein. 

T. N. WAUL, 
Sol’r for the Motion. 


The clerk of the cireuit court will enter the above motion on the 
rule and order docket at Iebruary rules, 1S85. 
Feb’y 2, 1885. 
T. N. WAUL, 
Sol’r for Motion. 


Indorsements: “ No. 181. Equity. Henry Seeligson against The 
Tex. Transp. Company and others. Filed Ieb’y 2d, 1885. C. Dart, 
clerk. TT. N. Waul for motion.” 


From Order-Book. Motion of Def’ts to Require Complainant to Re- 
/ / 
plead, ete. 


Circuit Court of the United States, Eastern District of Texas, Sit- 
ting in Equity at Galveston. february Rules, 1885. 


Henry Sreiiason, Complainant, 


against 
THe TRANSPORTATION Company, A. C. Hutrcninson, CHARLES 
149 Fowler, E. W. Cave, L. Meggett, and C. P. Huntington, 


Defendants. 
February rules, Monday, February 2d, 1855. 


And now come the above defendants respectively and move the 
court that, before they or either of them be required to answer, plead, 
or demur to said amended bill of complaint, that the plaintiff in 
said bill be ordered to replead and reform the O. bill as amended, 
so as to conform to the Jaw and the rules of practice in the courts of 
equity in the United States, and defendants show that said O. bill 
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in violation of the law and practice in equity in 


as amended is 


this : 
1. That said — unites two distinet and several causes of action, 
one in seeking relief from asking to render null and void a note for 
$335,000.00 and the mortgage thereon founded, which is purely an 
equitable action, and the other a claim for dividends due on the com- 
plainant’sstock and asking a judgment for thesame against the defend- 
ants, A. C. ILutchinson, Charles Fowler, and E. W. Cave, personaliy, 
for which there is a plain, adequate. and complete remedy at law, 
thus uniting a bill in equity to annul a mortgage and note and an 
action in tort for the malfeasance of some of the defendants. 
150 If. That said O. bill and the amendment thereto are in 
violation of the 94th rule for the practice in courts of equity 
in this: That complainant seeks relief against the Texas Transpor- 
tation Company and the defendant Huntington, and that the note 
for $335,000.00 and the.mortgage thereon founded, charged by com- 
plainant to be owned by said Huntington, be annulled and. declared 
void. 
_ |. That said claim is founded upon a right which may properly 
be asserted by the corporation and is not verified by the oath of com- 

plainant. 

2. That the allegations in the petition show that complainant 
was not a shareholder in said company at the time of the execution 
of said mortgage, and that his stock was purchased from Mr. Simon 
Mussina on the 4th of November, 1885. 

3. That said petition does not show or set forth with particularity 
or otherwise the efforts of the complainant to secure any action on 
the part of the directors or the shareholders to further his desires 
in that behalf. 

4. That to permit the suit to be conducted in this court would be 

contrary to all precedents established by the courts of equity 
151 and its rules and would open wide the doors to unsworn alle- 

gations and the annoyance said rule 94 was made to pre- 
vent. 

Ill. And defendants move also that said amended bill be removed 
from the files, as it does not meet the objections made by the court 
in sustaining the demurrer to the original and supplemental petition 
made by said Huntington, the defendant therein. 

T. N. WAUL. 


Solr for the Motion. 


The clerk of the cireuit court will enter the above motion on the 
rule and order docket at February rules, 1885. 
Feb’y 2, 1885. 
T. N. WAUL, 
Sol’r for Motion. 


Intered February rules Monday, February 2d, 1885. 
Attest : C. DART, 
Clerk U.S. Circuit Court, E. D. T., G., 
sy W. L. HANSCOM, Deputy. 


Re Oe 
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Motion for Order to Require Def’ ts to Answer. Filed February 5, 1885. 
Lenny SEELIGSON ) 
US. >No. 181. In Equity. 
Texas TRANSPORTATION Co. and Others. J 


‘To the judges of the United States circuit court, sitting In equity, at 
Galveston : 
152 Now comes Henry Seeligson, complainant in the above 
entitled and numbered ease, and sheweth that at the last term 
of this honorable court, at Galveston, the demurrer filed) by defend- 
ants In said cause was overruled as to the defendants A.C. [utchin- 
son, IX. W. Cave, L. Meggett, and Charles Fowler, but no time was 
fixed within which the said defendants were required to file their 
answer to complainant’s bill of complaint. : 
Wherefore complainant moves your honors to make an order re- 
quiring said defendants to make answer to the complainant’s bill of 
complaint on or before some day certain to be named in said order. 
W. P. HAMBLEN, 


Counsel for Complainant. 
endorsements: “Ch. 181. Tlenry Sechgson v. Texas Transpor- 
tation Company et al. Motion for order to require defendants to 
answer. Tiled Feb’y 5th, 1885, C. Dart, clerk. Iss’d copy & writ 
to serve Feb’y 5, 1885. C. Dart, e’k, by W. L. ITanscom, deputy. 


From Order-Book. Note of Motion of Complainant, February 0, 18585. 


[lenny SEELIGSON ] 
VS. > IS]. 
Texas TRANSPORTATION Co. ef al. J 
153 This day comes the complainant, by his solicitor, W. P. 


Hamblen, Esq’r., and files herein his “ motion for order to 
require defendants to answer.” 
Attest : C. DART, 
Clerk U.S. Ciret Court, B.D. T., G., 
By W. L. HANSCOM, Deputy. 


Thursday, Ieb’y 5, ’35. 


Writ to Serve Motion for Order to Require Def’tsto Answer. Piled kebiry 
), 188d. 


Unirep Spares oF AMERICA, |... 
. ° ° 7 7 7 OO. 
astern District of Texas, j 
In United States Cireuiit Court, at Galveston. 
Henry SEELIGSON 
US. No. 181. In Equity. 
Tixas TRANSPORTATION COMPANY ef al. 
The President of the United States to the marshal of the eastern 
district of Texas, Greeting : 
You are hereby commanded to serve the Texas ‘Transportation 
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Company et al., defendant- In the above-entitled cause, or zs attor- 
ney of record, T. N. Waul, esquire, with the accompanying certified 
copy of the “motion for order to require defendants to answer” by 
complainant to defendants, filed February 5th, 1855. He rein fail 
not, and due return of this writ make. 
Lot Witness the Honorable Morrison R. Waite, Chief Justice of 
the Supreme Court of the United States, and the seal of the 
eireuit court of the United States for the eastern district of Texas, 
at Galveston. 
[SEAL. | C. DART, 
Clerk U.S. Circuit Court, Fe. D. T., G., 
By W. L. HANSCOM, Deputy. 


Marshal's Return. 


‘Came to hand the 5th day of February, A. D. 1885, and I exe- 
euted the same the 5th day of February, 1885, by delivering a true 
copy of order within specified to T. N. Waul, Esq’r., att’y of record 
in Galveston county, In my district at are 

a 


yi S. M., 
“ By FINIM 


| rt U, 
NN, Dept.” 


LAC 
I] 

[ndorsements: “Ch. 181. Henry Seelingson v. Texas Trans- 
portation Company et al. Writ to serve motion for order to require 
defendants to answer. Issued Ieb’y 5, 1885. C. Dart, clerk, by 
W. L. Hanscom, deputy. Returned & filed Feb’y Gth, 1885. C. 
Dart, clerk.” 


Copy of Amended Bill Served on the Deft, C.P. Huntington,and Marshal's 
Return Thereon. Filed February 19th, 1885. 


155 In United [States] Circuit Court at Galveston. In Equity. 


Hinry SEELIGSON 7 

VUCTSUS 
Texas TRANSPORTAITON Company, E. W. Cave, J. C. +} No. 181. 
Hutchison, Charles Fowler, L. Megget, and C. P. 
Huntington. — 


And now, with leave of the court, your orator comes and amends 
his original bill (the petition in the district court of Harris county, 
from whence this cause was remov ed), and by way of amendment 
alleges that the defendant, C. P. Huntington, purchased the said 
note of the said Charles More: an’s heirs long after said note became 
due, to wit, some time about the year 1850, as your orator is informed 
and believ: os, and at the time of his purchase of the same and when 
the same was assigned to him by said heirs of Charles Morgan he, 
the said defendant, C. P. Huntington, had full notice that the said 
note dated the 8th day of April, 187 8, due and payable to Charles 
Morgan or his order twelve months after date, for the sum of three 
hundred and thirty-five thousand dollars, due tw elve months after 
date, bearing ten per cent. interest per annum, was without con- 
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sideration to the extent of one hundred and thirty-five thou- 

156 sand dollars, and that the same was fraudulent to that extent. 
And your orator further alleges that said defendant Hunt- 

ington, as your orator is informed and believes, and from such in- 
formation and belief so charges, at the same time, to wit, about the 
year 1880, purchased from said Morgan’s heirs all and singular the 
stock of that said Charles Morgan theretofore had in said Texas 
Transportation Company described and set out in the original bill 
aforesaid, and now and has ever since held the said stock, and is the 
owner thereof, and thereby controls said company as the said Morgan 


controlled the same; and your orator further alleges that said de- 


fendant, C. P. Huntington, since he became the owner thereof, has 
retained as directors and other officers of said company the defend- 
ants, Cave, Fowler, Hutchison, and L. Megget, and the same person- 
subserve his, the said Huntineton’s, interests In the same manner 
that they subserved the interest of said Morgan and his heirs. And 
petitioner alleges that the said pretended resolution of said directors 

as directors of said company, as charged in the original bill 
157 ~—s aforesaid, to save the said note from the statute of limitation 

In the year 1883, was done and made after said Huntington 
had become the holder of the same, but before full payment was 
made by said Huntington for said stock and note, and to further 
the interests of said Morgan’s heirs and said Huntington’s interest 
through the agency of said directors, the other defendants aforesaid. 

That said ILuntington had also acquired the interests the said 
Morgan had, as your orator is informed and believes, and from such 
information and belief so charges, in the Ilouston and Texas Cen- 
tral railway, and in acquiring the said stock and said note he 
took ‘the place of said Morgan and his heirs to the extent as he 
should thereafter fulfill his contract with said heirs of said Morgan, 
and has acted in concert with the other defendant directors to 
further protect and aid the fraudulent acts of said defendant direc- 
tors. 

And your orator further alleges that said defendant, C. P. Hun- 
tineton, well knew the said note was fraudulent to the extent afore- 
said, and well knew at the time said directors so pretended to make 

such resolution that said note would be barred by the statute 
158 and well knew that it is now so barred by said statute. And 
your orator further alleges that said Huntington is now, as 


holder of said note and stock, confederating and conspiring with 


the other defendants how he may defeat your orator in obtaining 
his just rights in said company and depriving your orator of the 
large sums now due him from said company and from said direc- 
tors, and approving and adopting all of the fraudulent acts of said 
other directors and officers of said company complained of in his 
original bill in this cause. 

Therefore, your orator prays that he may have the same relief 
against the defendant C. P. Huntington as he may be entitled to 
against the other defendants in this suit as prayed for in the orig- 
inal bill, and your orator prays for all the relief prayed for in the 
original bill aforesaid. 


1 et a em 
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And your orator will ever vray. 
Galveston, Jan’y 5, 1885. 


W. P. HAMBLEN, 
Solicitor for PUY. 


Endorsements: “Ch. 181. Henry Seeligson vs. Texas Transporta- 
tion Company ef al. Amendment to bill. Iiled Jan’y 5, 1885. C. 
Dart, clerk.” 

159 In the Circuit Court of the United States for the Eastern 
District of Texas, at Galveston, Texas. 


I. C. Dart, elerk of the circuit court of the United States for the 
eastern district of Texas, at Galveston, in the fifth cireuit and dis- 
trict aforesaid, do hereby certify the forcgoing to be a true and cor- 
rect copy of amendment to bill filed January oth, 1585, in cause No. 
LS1 on the chancery docket of said court, entitled Henry Secligson 
vs. Texas Transportation Company ef al, as the same now appears 
on file In my office. 

‘To certify which witness my hand and the seal of said court, at 
Galveston, in said district, this the 8rd day of February, A. D. 1880. 

[SEAL | C. DART, 
Clerk U.S. Cireuit Court, . D. T., at Galveston, 
By W. L. LLANSCOM, Deputy. 


160 Marshal’s Peturn. 


“) hereby certify that on the 11th day of February, 1585, at the 
city of New York, in my district, [ personally served the within 
amendment to bill upon the within-named C. P. Huntington by ex- 
hibiting to him the within original, and at the same time leaving 
with him a copy thereof. 

“Dated 11th Feb’ry, 1885. 

“JOEL B. ERHARDT, 
“United States Marshal Southern District of New York. 

“C. P. B. Entered.” 

Endorsements: “No. 181. ILenry Seeligson vs. Texas Transporta- 
tion Company ef al. Copy of amendment to bill. Filed Feb’y 19, 
85. C. Dart, clerk, by W. L. Hanscom, deputy. U.S. marshal’s 
office, 8S. D. N. Y. Feb. 10, 1885. Reeeived. 485.” 


Order of Complainant Setting Down Defendants’ Motion for Argument. 
Filed February 20), 1885. 
Cireuit Court of the United States, Eastern District of Texas, Hold- 
ing Sessions at Galveston. Equity. 


Henry SEELIGSON ) 
v. » No. 181. 
Texas ‘TRANSPORTATION Co. ef al. J 
And now comes the complainant in the above entitled and 
161 numbered cause, by his counsel, and sets down for argument 
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the motion filed by complainant Feb’y 5th, 1885, for order to 
require defendants therein named to answer on Monday, the 2d day 
of Mareh next, at 10 o’cloeck a. m., or so soon thereafter as the same 
ean be heard by the court. 
Keb’y 20th, 1885. 
W.P. HAMBLEN, 
Solicitor for Complainant. 
S. MUSSINA, 
Of Counsel. 


[ndorsements: “181. Equity. Hl. Seeligson v. Tex. Transporta- 
tion Company. Order setting down motion for argument. Filed 
eb’y 20,785. C. Dart, clerk, by W. L. Hanscom, deputy.” 


From Order-Book. Kutry of Order Ne ling Def?ts’ Motion for Argument 
leb’y 20, "SS. 


Cireuit Court of the United States, Eastern Distriet of Texas, [utd- 
ing Sessions at Galveston. Equity. 


Hinry SEELIGSON ) 
‘i .No. 181. 
Trix as TRANSPORTATION Co. et al. J 


And now comes the complainant in the above entitled and 
162. numbered cause, by his counsel, and sets down for argument 
the motion filed by complainant Feb’y Sth, 1885, for order to 
require defendants therein named to answer on Monday, the 2d day 
of March next, at 10 o’cloeck a. m., or so soon thereafter as the same 
ean be heard by the court. 
Feb’y 20, 1885. 
W. P. HAMBLEN, 
Solicitor for Complainant. 
S. MUSSINA, 
Of Counsel. 
Intered lriday, Feb’y 20, 7Sd. 
Attest : C.. DART, 
Clerk U.S. Gire’t C't, EB. D. T., G., 
By W. L. HANSCOM, 
Deputy. 


Writ to Serve Copy of Order, &e. Issued February 20, 1885. 
Unirep Srates oF AMERICA, [astern District of Texas. 
In United States Circuit Court, at Galveston. In Equity. 


HENRY SEELIGSON ) 
v. ' No. 181. 
Texas TRANSPORTATION Company ct al. J 


~The President of the United States to the marshal of the eastern 


district of Texas, Greeting : 
You are hereby commanded to serve The Texas ‘Transportation 
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Company et al., defendants, or is attorney of record, T. N. 
163. Waul, Esq., with the accompanying copy of an order setting 

down for argument the motion filed by complainant Ieb’y 
5th, 1885, for order to require defendants therein named to answer 
on Monday, the 2d day of March next, at 10 o'clock a.m. En- 
tered Friday, Febr’y 20th, 1885. Herein fail not, and due return 
of this writ make. 

Witness the Honorable Morrison R. Waite, Chief Justice of the 
Supreme Court of the United States, and the seal of the circuit court 
of the United States for the eastern district of Texas, at Galveston, 
this 20th day of February, 1885. 

[ SEAT. | C. DART, 
| | Clerk U.S. Circuit Court, EF. D. T., G., 
By W. L. HANSCOM, 
Deputy. 


Endorsements: “Ch. 181. If. Secligson v. Texas Transportation 
Co. Writ to serve copy of order, &c. Issued Feb’y 20, 1885.) C. 
Dart, clerk, by W. L. Hanscom, deputy. Returned and filed Feb’ry 
21, 1885. C. Dart, clerk, by W. L. Hanscom, deputy.” 


Marshal's Return. 


“Reeeived this writ on the 20th day of February, A. [). 
164. = 1885, and I executed the same the 21st day of February, L555, 
by delivering a certified and correct copy of an order as set 
forth in the within writ to T. N. Waul, Esqr., att’y of record, in the 
city and county of Galveston, in my district, this 21st day of Feb- 
ruary, 18S5, at 12.55 p.m. 
“J. G. TRACY, 
"tL lg ee eS. 
“By TIM FINN, 
“ Deputy.” 


Order Setting Down Def'ts’ Motion for Arqunent. Filed March 2, 1585. 


Cireuit Court U. S8., Eastern District of Texas, at Galveston. 
equity. 


1. SEELIGSON ) 
v. - No. 181. 
Tue Texas TRANSPORTATION Co. ef al. 


And now comes the complainant in the above entitled and num- 
bered cause, by his solicitor, and sets down for argument the motion 
of the defendants filed in this cause on the 2d day of Feb’y, 1885, 
on Wednesday, the 1ith day of March, 1885, before this court, or as 
soon thereafter as the same can be heard by the court. 

W. P. HAMBLEN, Solicitor. 
By S. MUSSINA, Of Counsel. 


165 Endorsements: “Ch. 181. II. Seeligson v. Texas Trans- 
portation Co. ct al. Order setting down defendants’ motion 
for argument. Tiled March 2, 85. ©. Dart, clerk.” 


1) 
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HENRY SEELIGSON VS. TEXAS TRANSPORTATION CO. ET AL. G5 
Krom Order- Book. intry of above Order. Mareh yA 1SS5. Monday, 
March 2d, 1885. March’ Rules. 


Circuit Court U.S. Eastern District of Texas, at Galveston. Equity. 


Hf. SEELIGSON | 
v - No. 181. 


THe Texas TRANSPORTATION Co. cf al. | 


And now comes the complainant in the above entitled and num- 
bered cause, by his solicitor, and sets down for argument the motion 
of the defendants filed in this cause on the 2d day of Feb’y, 1885, 
on Wednesday, the 11th day of March, 1885, before this court, or as 
soon thereafter as the same ean be heard by this court. 

WM. P. TAMBLEN, Solicitor, 
By S. MUSSINA, Of Counsel. 


Mntered Monday, Mareh 2d, 1885. 
Attest : C. DART, 
Clerk U.S. Circ’t Ct, £. D. T., &., 
By W. L. PLANSCOM, Deputy. 


166 Order Prodi Minartes. Motion of Defendants lleard and Siub- 
mitted. March 6th, 1885. 


Ilenry SEELIGSON ) 
v. -No. 181. Equity. 
TEXAS TRANSPORTATION Co. ef al. J 


On this — came the parties to this suit, by their counsel, and 
thereupon came on to be heard the motion of the defendants that 
complainant be required to replead, ete., before defendants be re- 
quired to answer, and the said motion having been argued before 
the court was submitted. : 


Order of Court on Motion of Defendants 10 Require Complainant 10 
Replead, ete. March 9th, 18S. 


U.S. Cireuit Court EK. D. Texas, at Galveston. Equity. 


[lenny SEELIGSON 
US. . No. 181. 


Texas TRANSPORTATION Co., ef al. 


In this cause submitted to the court on a motion to order com- 
plainant to replead and to take a certain amendment from the files 
as not properly verified, we find that the bill as originally 
167 brought in the State court and removed to this court Is one 
brought by a stockholder in a corporation against the corpo- 
ration and ather parties founded on rights which may be properly 
asserted by the corporation, and therefore that the said bill should 
be recast and amended and verified so as to conform to the equity 
rules of the Supreme Court, particularly the 94th rule, and we 
further find that the said bill apparently contains several causes of 
I—S41 
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action against different parties improperly joined, to wit, a suit 
against the Texas Transportation Company and ©. P. Huntington 
to eaneel and annul a certain note and mortgage—a suit against 
said Transportation Company and [ute hinson, Cave, Fowler, and 
Meggett, directors and agents of said Co., for a discovery and_ to 
compel an account and settlement. be tween said company and said 
directors for moneys and revenues alleged to have been misappro- 
priated, and a suit against all the dete nd: ants for a discovery and to 
compel said transportation company to account, and for its liquida- 
tion, if insolvent. 
Considering therefore that the said bill should be recast to con- 
form to the equity rules and that the complainant should have 
opportunity to determine whether he should prosecute said 
16S causes of action in one bill or in different bills it is ordered 
that the complainant do recast and amend his bill so as to 
conform to the equity rules of the Supreme Court, and that in so 
amending and recasting his pleadings he have leave to bring two 
Or more bills, as eounsel May adv Ise, SO as to save to complain: wnt 
all the causes of action contained in his original bill. If this order 
is not complied with by the rule day in May next the complainant’s 
bill shall stand dismissed with costs. If comphed with the defend- 
ants shall plead, answer, or demur by the June rules 


Motion to Remand by Complainant Filed May 2, 1885. 


Henry SEELIGson, Complainant, } 
US. { 
eee eee sa ae de re | | In Chancery. 
Pexas TRANSPORTATION Company, A. C. Hurcnin- > No. 181 . 
son, K. W. Cave, L. Meggett, Charles Fowler, and | ~~ 
C. P. Huntington, Defendants. 


‘To the honorable the Jucges of the United States cireuit court for 
the eastern district of Texas, sitting in equity at Galveston : 


Now comes Henry Seecligson, compl-ant in the above num- 
169 ~~ bered and entitled cause, removed from the State court on 
the petition of the defendant, C. P. Huntington, against the 
opposition of the complain-t, which opposition is set forth in the ree- 
ord brought up from the State court and now on file in this honorable 
court, and moves that said suit be remanded to said State court from 
which it was removed by reason that this honorable court has not 
jurisdisdiction thereof : 
Ist. Because it is not a oie wholly between citizens of 
different States which can be fully determined between them. 
2nd. Because the a is not separable. 
3d. Because the petition for removal does not show that the said 
defendant adtington was entitled to have the suit removed, not 
showing in said petition any fact whereby the said suit was sus- 
cept tible of division. 
4th. Beeause said petition on its face, in stating the citizenship of 
the parties, shows that the suit was not removable, the right of re- 
moval being dependent on citizenship. 
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Sth. Beeause it being an action for a conspiracy, where the act of 
ach is alleged to be the act of all, it cannot be removed by part of 
the alleged conspirators. 

6th. Beeause four of the five defendants hereto, who are 
170) indispensable parties, have not united in the petition for re- 
moval, and in whom the necessary citizenship did not exist 

to give this honorable court Jurisdiction, 

7th. Beeause the affidavit of the counsel to said petition for re- 
moval is insufficient. 

S. MUSSINA, 
Of Counsel for Complainant. 


Endorsements: “Ch. Sl. Henry Secligson v. Texas Transpor- 
tation Co. ef al. Motion to remand. Filed May 2, 1855. C. Dart, 
clerk.” 


Order from Minutes. Motion to Remand Overruled. May 4, 1880. 


Henry SEELIGSON 
v. Ch. 181. 
Texas Transvporratrron Company and Others. } 


On this day came the complainant, by his counsel and solicitor, 
and thereupon came on to be heard the motion of the complainant 
to remand the cause back to the district court of Harris county, 
State of Texas, from whenee the same was removed, and the said 
motion having been heard and considered by the court, and the 
court being sufficiently advised, it is ordered that the said motion 
be overruled. 


171) Amendment to Original Billof Complaint. Filed Muay 4, 1855. 


United States Circuit Court, Eastern District of Texas, Fifth Circuit. 
equity. 


Hrnry SEELIGSON 
US. | 
Texas TRANSPorTATION Co. and Others. } 


—— 


172 In the Cireuit Court of the United States for the Kastern 
District of Texas in Fifth Cireuit. Chancery. 


Henry Seeriicson, Complainant, 
vs. 
Texas TRANSPORTATION Company, A. ©. FLurcuinson, It. W. Cave, 
Cuas. Fowner, L. Meacerr, and C. P. Wunrinaron, Defendants. 


To the judges of the circuit court of the United States for the eastern 
district of Texas, sitting in equity, at Galveston : 


In obedience to the order of this honorable court now comes Ilenry 
Seeligson, a resident and citizen of the State of Texas, and, not walv- 
ine his objection to the jurisdiction of the court, recasts and amends 
his original petition filed in the State district court, and removed 


Od TEX AS TRANSPORTATION CO. ET AL. VS. HENRY SEELIGSON & 


therefrom by the defendant, C. P. Huntington, and files this his bill 
of compl: int against the Texas Tre ansporti ation Comp ny, a eltizen 
of the State of Texas. hav ing its office in the city of Houston, in said 
State of Texas, against A. C. Hutchinson, residing 1 in the city of New 

Orleans, and a citizen of the State of Louisiana, as president 
173 and director of said Texas Transportation Company, and 

against E. W. Cave, residing in the city of Houston, and a 
citizen of the State of Texas, as vice-president and director of said 
Texas Transportation Company, and against Charles Iowler, resid- 
ing in Galveston, and a citizen of the State of Texas, as treasurer 
and a director of said transportation company, and against L. Meg- 
get, residing in the city of Houston, and a citizen of the State of 
‘Texas, as secretary of said transportation company, and against C., 
3 Huntington, a citizen of the State of New York, named as de- 
fendants herein, and against each and every of said defendants 1n 
their individual capacity, upon each and all of whom process had 
been duly served previous to the removal, and this bill is brought 
as well for the benefit of any stockholder as will take the benefit of 
any decree that may be rendered herein. 

Your orator, complaining, showeth unto your honors that he is 
informed and believes and thereupon asserts that the Texas Trans- 
portation Company is a corporation duly established by and under 
the laws of the State of Texas, having its office in the city of Hous- 
ton, State of Texas, having the chartered right to transport, for pay, 
passengers, mails, and freight from the cities of Houston and Gal- 
veston, and to and from any other places in the State of Texas, and 
from such other countries as might thereafter bave commercial re- 
lations with the State of Texas, and for that purpose might own 
and operate such steamships, steamboats, or other vehicles of trans- 
portation as might be necessary for the successful conducting of the 
business of said. company, with the right to construct ar: ailroad, to 
avoid such portions of Buttalo bayou as is difficult of navigation, to 
connect with the several railroads there located ; that the original 
charter was granted A. D. 1866, was amended A. D. 1875, under 

which amended charter it was reorganized, the capital stock 
174 not to exceed five millions of dollars, divided into shares of 

one hundred dollars each, the ch: irtered term of its existence 
fifty years, the business to be conducted under the e supervision of 
a board of three directors, this board to choose : a president, vice- 
president, and treasurer from among their number, and such other 
officers as might be necessary to conduct its business, with the right 
to make by laws, ete. 

By-laws were adopted, by which regular annual meetings of the 
stockholders were to be called and held, and requiring three days’ 
notice to be given of all meetings, and another that the secretary 
should keep regul: ar accounts of all moneys received and disbursed. 

That under said charter ar: ailroad was constructed from Houston 
to Clinton, on Buffalo bayou, a distance of about nine miles, thus con- 
necting its terminal point—Clinton—with the Houston and Texas 
Central railway, a corporation having an extended line of railway 
running into the interior of the State, “and at its said terminal point 
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connecting with the Morgan Steamship Line from New Orleans via 
Galveston, in which Ilouston and Texas Central railway Charles 
Morgan (A.D. 1875) bad acquired a controlling interest, and that 
only two hundred and eighty-two shares of the capital stock of the 
said Texas Transportation Company had or ever has been issued, of 
which stock Charles Morgen, through the agency of defendant, E. 
W. Cave, had acquired a majority, and that said Charles Morgan 
donated to A. C. Hutchinson, EK. W. Cave, and Charles Fowler, 
defendants hereto (his salaried employees and agents), one 
share each, to enable them to become <«lirectors of said) com- 
pany, and thus equipped, holding the proxy of said Morgan, 
at a stockholders’ meeting, clected themselves directors, and as 
such directors elected themselves respectively president, vice-pres- 
ident, and treasurer, and defendant L. Megeget secretary of 
the said company, and that the money to construct said 
175 road and improvements to commence business thereon wes 
obtained by drafts drawn by E. W. Cave on C. A. Whitney 
& Co. at New Orleans, of which firm A C. Hutchinson was a mem- 
ber, which money is claimed to have been advanced for account of 
Charles Morgan, and that about A. D. 1878 I. W. Cave, whilst oe- 
cupying the position of vice-president and director of said road, 
labored to depreciate the value of said stock, and did depreciate its 
value, so that he was enabled to purchase for account of Charles 
Morgan the entire of said stock issued, except twenty shares, which 
twenty shares represented one-fourteenth interest In said company, 
its franchise and its properties, and that at a stockholders’ mecting 
(held without notice), there being present only A. C. Hutchinson, FE. 
W. Cave, and Charles Fowler (all employees of Charles Morgan, as 
has been said), A. C. Hutchinson in the chair, Ik. W. Cave presented 
a bill of items, amounting to three hundred and thirty-five thou- 
sand dollars, for pretended expenditures made by himself for ac- 
count of said Morgan, and thereupon the chair (A. C. Hutchinson) 
appointed said I. W. Cave and Charles Fowler a committee to ex- 
amine and report upon said bill of items, and to afford the said 
committee an opportunity to do so took a recess of thirty minutes, 
at the expiration of which time the said committee reported said 
bill of items correct, and on the same day the president, A.C. HLuteh- 
inson, Without authority, executed, in the name of the company, a 
note, payable to Charles Morgan, one year after date, for three hun- 
dred and thirty-five thousand dollars, bearing interest at the rate of 
10 per cent. per annum until paid, and also, without authority and 
without consideration, In the name of said company, executed a 
deed of trust upon the franchise and all the property of said com- 
pany, present and future, in favor of said Morgan, to secure the pay- 
ment of said note. 
176 Your orator further showeth that he has been informed 
and believes, and upon such information and belief charges, 
that the said defendants, directors, and officers of said company 
(7. e., Hutehinson, Cave, and Fowler) have combined, confederated, 
and conspired with each other, and with C. P. Huntington and L. 
Megget, defendants hereto, and with others, at present unknown to 
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your orators, but whose names, when discovered, your orator prays 
that he may be at liberty herein to insert and make parties defend- 
ant, to cheat and defraud the stockholders other than Charles Mor- 
gan, up to the time of the acts hereinbefore set forth, and subse- 
quently including said Morgan and his heirs, and that the said bill 
of items thus acted upon by said directors was false, and known to 
be false by said Cave and Hutchinson when said report was made 
and received: that the cost of constructing said road and other im- 
provements did not exceed two hundred thousand dollars, and that 
said note for three hundred and thirty-five thousand dollars, besides 
being executed without authority, was fraudulent to the extent of at 
least one hundred and thirty-five thousand dollars; that in June, 
A. D. 1881, your orator became the holder of certificate No. 105 for 
twenty shares of the original stock of said company, and shortly 
thereafter had the same transferred to him on the stock-book of said 
company, Which he still owns, and as no dividend has ever been de- 
clared your orator avers that he is entitled to an account of all the 
earnings and disposition of the funds of said company from the date 
of the issuance of the original certificate, by virtue of which he is 
a stockholder. 

Your orator further showeth that he 1s informed and believes, and 
upon such information and belief charges, that some time early in 
the year 1882 your orator, by his attorney, requested Ik. W. 

Cave, as vice-president and director, to inform him where he 
177 ~=—s could find the books of said company, as he desired, as a 

stockholder, to inspect them, when said Cave replied that the 
regular books of the company, exhibiting the condition of its athaurrs, 
had been sent to the president, A. C. Hutchinson, at New Orleans, 
for his examination; whereupon a formal demand was made to pro- 
duce said books—that is, to have them returned to the secretary’s 
office, where they belonged—which he promised to do. Your orator, 
after having been deceived by promises from month to month for 
about a year, addressed a letter to A. C. Hutchinson, at New Orleans, 
under date 29th December, 1882, from which the following is an 
extract: : 
A. ©. Hutchinson, president of the Texas Transportation Company. 

Dear Sir: Asa stockholder I have a right to know as to the 
earnings of your company, and hope to receive something in tnat 
regard from the books at an early day, and not be referred to Mr. 


Cave, as has been done for the past twelve months. 
Yours respectfully H. SEELIGSON. 
) 


A full copy of said letter is hereto annexed and marked “ Exhibit 
A,” and is referred to and made part thereof. To this letter a reply 
was not received, but the defendant, ILutebinson, sent the same to 
his codefendant, Ik. W. Cave, at Houston, who also failed to make 
any response thereto. 

Your orator further showeth that he is informed and believes, and 
upon such information and belief charges, that after waiting some 
time for an answer to his said letter your orator, by his attorney, 
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again and again called upon said Cave and formally and pressingly 
demanded information as to what he had to rely upon in relation 
to obtaining an inspection of the books, when finally said Cave 
stated that the facet was the company had kept no regular books ; 
had kept no books by an inspection of which the condition 
17S sof the company’s affairs would be exhibited, but that he was 
then having the secretary, L. Megget; prepare books to meet 
your orator’s demand; but, as the entries would have to go back about 
seven years, 1t would take some time to complete them, and in the 
meantime your orator was referred to said Secretary Megget for in- 
formation; that thereupon your orator, by his attorney, called upon 
Secretary Megget, who, in answer to specific inquiries, stated : 

That he had been secretary of said company about seven years. 

That no book of original entries, such as a cash-book or blotter or 
day-book, was kept by him or kept in his office, the only books of 
original entries being the stock-book and book of minutes; that 
neither A. C. Hutchinson nor Charles Fowler ever made any repert 
to the stockholders’ or directors’ meetings, or-filed in his office any re- 
port showing the condition of the affairs of the company ; that he 
knew such fact by reason of his presence at each and every of said 
meetings, as is shown by the book of minutes, all of which is in his 
handwriting; that he had never prepared or aided or been con- 
sulted in the preparation of any of the reports made to the comp- 
troller; that he had not any knowledge of the financial condition of 
the company, of its receipts and disbursements; that none of its 
funds had passed through his hands; that he had kept no account 
of its receipts and disbursements ; that he was then, A. D. 1883, pre- 
paring some books under the instructions and supervision of Mr. 
Cave, but had not completed them. Subsequently, on being called 
upon being ealled upon, he stated that he had finished his work on 
the books, which were then open for inspection. Whereupon, on be: 
ing requested to produce the book that would exhibit the receipts 
and disbursements of the company, the manner in which its funds 

had been appropriated, and by whom, he replied that he had 
179 ~~ prepared no such book, and that .no such book existed in his 

office. Your orator having thus exhausted all apparent means 
within his reach to obtain the desired information, and wishing to 
avoid the delay, expense,and annoyanceattendant upon a resort to the 
courts, but at the same time not willing tamely to submit to a most 
Hagrant wrong being practiced upon him, determined to go before 
the State Legislature, then in session, at Austin, which action was 
prompted by the message of Governor Ireland to the Eighteenth 
Legislature, from which the following is an extract: 

“ Experience had demonstrated that some especially one charged 
with the duty of seeing that these institutions (corporations) perform 
their duty to the people is the only safe mode of protection. Persons of 
small capital cannot, and will not, contend for their rights when 
withheld by these corporations, and I therefore: recommend that 
commissioners be appointed to examine and see that they faithfully 


report,” ete. The memorial was introduéed in the Senate by the 


Hon. Asa Stratton and referred to the Committee on the Judi- 
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ciary. The memorialist charged that the fraudulent doings of said 
transportation company, acting through the defend: ants hereto, 
Hutchinson, Cave, and Fowler, and sole re presentatives of said com- 
pany, showed the necessity of such an enactment as the Governor 
recommended, as this company had rendered false reports to the 
comptroller and failed to keep any books, as the law required, 
whereby the said re gee might be tested, and other acts of malfeas- 
anee and misfeasance, to which might have been added that the said 
alleged untaithful officers, A. C. Hutchinson and E. W. Cave, were 
president and treasurer and directors of the [louston and Texas 
Central railway, whose values approximated twenty millions of dol- 
lars and who do not make reports to the comptroller in conformity 

with jaw, wherein the State, as well as stockholders, were 
ISO. deeply interested, and your orator informed said TLuatchinson 

of his said action by a letter dated March 5, 1855, a copy of 
which is hereunto annexed and marked “ Exbibit B.’ 

That the said E. W. Cave was present at Austin during most of 
the session of said Legislature strenuously laboring to prevent any 
action upon the measure recommended by the Governor, and also to 
prevent any action being taken upon said memorial. Your orator 
regrets that he is unable to annex hereto a copy of said memorial, 
but a copy had not been retained, and when the original was called 
for, in order to obtain a copy, the memorial had mysteriously disap- 
peared from the files of the Senate and could not be found after most 
diligent search. 

Your orator further showeth that he 1s informed and believes, and 
upon such information and belief charges, that said transportation 
company have made and received over three hundred and _ fifty 
thousand dollars net earnings, and that although the company’s re- 
ports to the comptroller were false in that the statement of large 
amounts received were suppressed, nevertheless the reports made to 
the comptroller for the years 1877, 1878, 1879, 1880, 1551, and 1882, 
the time of filing the original petition, taken.in connection with de- 
nial that there was any cash on hand at that time, shows over one 
hundred and thirty thousand dollars unaccounted for, which sum 
has been wrongfully appropriated by said Hutchinson and Cave to 
their own private use and emolument. 

Your orator further showeth that he is informed and believes, and 
upon such information and belief charges, that the funds of said 
company never were placed in the custody of the recognized treas- 
urer, Charles Fowler; that not one dollar of the funds of the ecom- 
pany was handled by the secretary in his official e: ipacity, and that 

the secretary was kept ignorant of the financial condition of 
181 the company, and that false reports made to the comptroller 

were prepared by I. W. Cave without consulting the see- 
retary relative thereto ; that said Hutchinson and Cave, as controlling 
officers and directors, with fraudulent intent, failed to have any 
books of original entries kept showing the current business of the 
company, its receipts and disbursements, and sinee the institution of 
this suit the said Hutchinson and Cave, when specially questioned 
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thereunto, by evasive, pretended answers refused to divulge the 
name of the person who had received its earnings. 

Your orator further showeth that he is informed and_ believes, 
and upon such information and belief alleges, that on the 18th day 
of December, 1882, your orator filed his petition in this suit in the 
State court, in conformity with the rules of practice of said State 
court, against the defendants hereto for substantially the same aets 
of fraud and embezzlement herein alleged, and that on the same 
day that he filed this suit, 18th De cembe r, 1882, he filed inter- 
rogatories addressed to said Hutehinson, Cave, and lowler and ob- 
tained commissions to have their several depositions taken. Charles 
fowler answered tnstanter on being called upon by the notary, with- 
out consultation with his codefendants or consulting with counsel. 
Both A. C. Hutchinson and Ek. W. Cave obtained from the notary 
extensions from time to time for about two months to answer, and 
consulted with each other and prepared their respective answers 
under the advice and instructions of their respective counsel. The 
following are extracts from said depositions : 

I. W. Cave deposed as follows: “ Charles Fowler, agent, has re- 
eeived and disbursed considerable amount of the funds and earn- 
ings of the company.” Charles Fowler was one of the agents at 
Houston fora number of years. “IT have not had charge of the 
finances of the ‘Vexas Transportation Company. No earnings were 
ever deposited with me or paid out by me. |! have never received 

the earnings of the company.” 
182 The following is an extract from the deposition of A. C. 
Hutchinson: “Captain Fowler is treasurer of the company 
and also agent of the company at Houston, and as such agent dis- 
bursed the funds of the company.” 

The following are extracts from the deposition of Charles Fowler, 
in direct contradiction of the said sworn statements of said A. C. 
Hutchinson and KE. W. Cave: 

“EW. Cave, as vice-president of said company, received angl dis- 
bursed the (company’s) moneys, he being on the spot and I being at 
Galveston. I. W. Cave is the custodian of the funds of the com- 
pany ; they were received and disbursed by him. The income, earn- 
ings, and disbursements are controlledand managed | vk. W.Cave. | 
never made any return to the company as treasurer, for the reason, 
as I have already stated, that Cave, as vice-president, received and 
disbursed said moneys. I never received or disbursed any of the 
funds of the company. Ihave resided in the city of Galveston since 
1848.” 

Your orator further showeth that he is informed and believes, and 
on such information and belief charges, that the quoted extracts 
from the depositions of said Hutchinson and Cave are wilfully false, 
and that the extracts from the deposition of Charles Fowler are the 
truth, being corroborated by the fact that there does not exist in the 
secretary’s office a single voucher showing that said Charles Fowler, 
during the ten years that he was “ treasurer,” ever had any connec- 
tion with the funds of the company. 

Your orator further showeth that he is informed and believes, and 
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upon such information and belief charges, that said A. C. Huteh- 
inson further deposed: “I have found upon examination that Mr. 
Cave’s statements as to the condition of the company were correct 
and manifested great attention and knowledge of the affairs of the 
Company. 
183 “That the books necessary to show the transactions of the 
the company were kept in the office of the secretary and are 
still there, and now and always have been open to the inspection of 
the stockholders ; that proper books were and are kept of the com- 
pany’s transactions; that statements of the earnings of the said com- 
pany were made at the stockholders’ meetings verbally and by writ- 
ten reports, as appears by the minutes of the company. 

“That the earnings of the company have been devoted to the 
maintenance of the road, its operating expenses, and the payment 
of its debts;” and all of which sworn statements of the defend- 
ant, A. C. Hutchinson, were wilfully false. 

Your orator further showeth that he is informed and_ believes, 
and upon such information and belief charges, that said W. FE. Cave 
deposed as follows, to wit: 

“The earnings of the Texas ‘Transportation Company were re- 
_ceived by its regular agents properly appointed, and were paid out by 
them in the course of business, as usual, and claims were paid out 
by them on vouchers. 

“Charles Fowler was one of the agents at Houston for a number 
of years. 

“ T have never received the money of the company, and, therefore, 
paid nothing over to the treasurer. 

“The reports made by Charles Fowler are shown by the vouchers 
for the money received by him and are on file. 

“ Written reports have been made by the president to the board 
of directors, ete. 

“The books of the company have at all times been under the 
supervision of the president and Charles Fowler. 

“The books were prepared by the secretary, and not under my 
special direction and supervision. 

“My answers have been made almost entirely from memory, 
IS4 as [ have not been afforded time to make an examination of 
the books and papers;” and all of which sworn statements 

of the said I. W. Cave are also wilfully false. 

Your orator further showeth, on information and _ belief, that the 
deposition of Charles Fowler, in contradiction of the depositions of 
defendants Cave and Hutchinson, was on file and published about 
two months before the said Tlutchinson and Cave deposed, and that 
they testified with knowledge of the contents of the deposition of 
said Charles Fowler. 

Your orator further showeth that he is informed and_ believes, 
and upon said information and belief charges, that some time about 
the year 1580 the defendant, C. P. Huntington, contracted to purchase, 
or had purchased, from the heirs of Charles Morgan their interest 
insaid Texas ‘Transportation Company note for said $335,000, after 


it was due, with full knowledge that the said note was given without 
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consideration and without authority, giving bim control, or measur- 
able control, thereof, as also some of the stock of said company, and 


Joined with the officers of said company, his codefendants, by en- 


deavoring, through means of the controlling interest they thus jointly 
held, by collusion to validate the said fraudule ut note, and by com- 
bining to sustain said officers in their making of false reports to the 
comptroller and concealing the true state of the afairs of the com- 
pany, and thus made himself a party to all their acts and a proper 
party to this suit as well for discovery as relief, which party he was 
made February 9th, 1884, by amendment to the original petition, 

Your orator furt her showeth that he is informed and believes, 
and upon such information and belief charges, that said note for 
$390,000 was at the time of the institution of this suit barred by the 

statute of limitations. 
LSo Your orator further showeth that when this suit was origi- 

nally instituted the said Texas Transportation Company was, 
as itis now, under the sole, exclusive, actual, and pote nitial con- 
trol and management of the defendents hereto, A. C. [Lutehinson, 
Ik. W. Cave, and Charles Fowler, as sole directors, occupying also 
the positions of president, vice-president, and treasurer, for which 
reason your orator did not request said corporation to institute this 
suit. | 

To the end therefore that the said defendants may, if they can, 
show why your orator shall not have the relief hereby prayed, and 
upon their several and respective corporal oaths, and according to 
the best and utmost of their several and respective knowledge, re- 
membrence, information, and belief, full and perfect and direct an- 
swer make to each of the several interrogatorics hereinafter men- 
tioned and set forth as, by note hereunder written, they are required 
to answer—that is to say: 

To E. W. Cave: 

I. The following are extracts from your deposition taken in this 
case before its removal from the State court and contained in the 
record filed in this court: 

“T have never received the earnings of the company. I have not 
had charge of the finances of the Texas Transportation Company. 
No earnings were ever deposited with me or paid out by me. Charles 
lfowler, agent at JTouston, received considerable amount of the funds 
of the company.’ 

The following is an extract from the deposition of said Charles 
lowler, also cont: ained in the record in this ease: 

“Kk. W. Cave, as vice-president, received and disbursed the com- 
pi -: ’s moneys, he being on the spot and I being at Galveston. I. 
W. Cave is the custodian. ‘The moneys of the company. were re- 
ceived and disbursed by E. W. Cave. The moneys and disburse- 
ments of said company are controlled and managed by EK. W. Cave. 

I never received or disbursed any of the funds of the com- 
186 pany. I never made any return to the company as its treas- 

urer, for the reason, as I have already stated, that Cave, as 
vice-president, received and disbursed said moneys. ” 
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As the sworn statement of yourself and that of Charles Fowler 
cannot both be true, state which is the truth. 

” “Ts not the statement of Charles Fowler the truth ?” 

2) Why did you say that Charles Fowler received and disbursed 

the funds of the company as agent; why not as treasurer ? 

(3) Was it not the duty of said Charles Fowler, as treasurer, to 
have become the custodian of the funds of said company ? And 

(4) Was it not your duty as an officer and director of said com- 
pany to see that the moneys of the company were placed in the 
eustody of the treasurer and that the said treasurer accounted for 
the same? If yea, answer whether you performed said duty. 


II. The following is a further extract from your said deposition : 

“Inte. 15. By whom were the earnings of the Texas Transporta- 
tion Company received? With whom were they deposited? Who 
became the custodian of the funds of the company ? 

“Answer. The earnings of the Texas Transportation Company 
were received by its agents properly appointed. Funds were paid 
out by them in the course of business as usual, and claims were 
paid by them on vouchers. The funds in the hands of the agents 
were paid out when required for expenses and needed for repairs 
and improvements, much of which was under the charge of the 
agent.” 

Occupying the position of vice-president and director of this 

transportation company, charged before a public tribunal 
187. with combining, confederating, and conspiring to cheat and 

defraud stockholders, charged with a breach of trust of a 
penal character, with having embezzled the funds placed in your 
charge, in relation to which charges you were then being exam- 
ined, is not the presumption absolute that, had there ex xisted any 
person other than yourself or yourself and your codefendant, A. C. 
Hutchinson, who had misappropriated or embezzled said funds, that 
you would have named them ? 

(1) State the names of said agents. Where they reside. When 
were they appointed? By whom appointed? When did their 
agency cease? Were they salaried agents? If yea, what salary ? 
And who paid it? 


III. The following is a further extract from your said deposition : 
“T do not know of any surplus earnings outside of the agents.” 
Who are these agents who have. the surplus funds of the company ? 


IV. The following is a further extract from your said deposition : 
‘“TInterrogatory 15. Is it not true that Charles Fowler never made 
any report of his acts as treasurer of said transportation company ? 
“Answer. The reports made by Charles Fowler are shown by the 
vouchers of the moneys received ‘and paid by him and are on file.” 
The whole of your said answer is contradicted by Charles Fowler. 
Now which is the truth, your answer or the answer of Charles Fow- 
ler? (1) Whether it is not true that Charles Fowler never made 
any report to the company of his acts as treasurer, and that there is 
not a voucher on file in the secretary’s office showing any moneys 
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received or paid by him as either treasurer or agent. 
188 Whether it is not true that the only official acts performed 

by Charles Iowler, as treasurer, were signing and verifying 
the reports to the comptroller. Which reports you had prepared 
and furnished to him. 


V. The following is a further extract from your said deposition : 

“ Intg. 17. Is it not true that A. C. Hutchinson (president) never 
made any report to said Texas Transportation Company as required 
by I aw ? 

‘Answer. Written reports have been made by the president to the 
board of directors when he deemed it necessary and proper accord- 
ing to law.” 

This interrogatory 1s repeated, and In again answering the wit- 
ness will notice that he is not questioned as to when he, the presi- 
dent, deemed it necessary and proper, but as to whether the president 
did make any report. 

(1) Whether it is not true that there is not on file in the office of 
the company any report made by A. C. Hlutchinson, as president, 
showing the condition of the affairs of the company, and that the 
minutes of the proceedings of said company do not show that any 
such report was ever made. 

The following is a further extract from your said deposition : 

“Tntg. 29. State whether you have answered all the foregoing 
interrogatories without any evasion or mental reservation. 

“Answer. I have considered my answers before I gave them to the 
notary. My answers were made almost entirely from memory, as I 
had not been afforded time to make an examination of the books 
and papers, and my other duties and business would not permit the 
same in the short time allowed. The books and papers were not 
before me while writing my answers. I have answered without any 

evasion or mental reservation.” 
189 - You were cited to appear and answer said interrogatories 
on the 28 December, 1882, and at your re quest delayed 
answering from time to time until March 10th, 1883, the notary, 
I’) M. Poland, Esq., having “ courteously” granted you all the exten- 
sions of time to answer that you requested. 

Were not the books and papers of the company within your reach? 
Is it not true that, as vice-president and only resident director, the 
secretary’s office was conducted under your supe rvision, and under 
your control and instructions, and was not the secret: iry’s office vir- 
tu: ally your office? If yea, then state why, with these facilities lor 
obtaining information thus within your reach, did you answer 
“ Almost “entirely from memory, without the books and papers hie 
before you?” 

VI. Not only occupying the official positions which you did in 
the ‘Texas ‘Transportation Company, but also at the same time occu- 
pying the position of treasurer of the Houston and Texas Central 
railway, whose receipts and disbursements were millions of dollars 
annually, of which funds you were thus the custodian—of which 
company your codefendant, A. C. Hutchinson, was president— 
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charged as you were before a legal tribunal with acting In com- 
plicity with said A. ©. Hutchinson with embezzling the funds of the 
Texas ‘Transportation Company, with a breach of trust of a most 
heinous character, of which charges, had you been innocent, the 
books and papers of the company, if properly kept, would have 
established your innocence, and yourself and your codefendant, A.C. 
Hutchinson, have made oath that they were properly kept; your 
Integrity as a man and as a public officer thus impeached ; your 
associate directors and officers charged as actors in said fraud—do 

you say that had you not known that said “books and 
190) papers” did not refute, or tend to refute, said charges you 

would have “found time” to examine, or bave them exam- 
ined, or have had them “before you” at the time of your said ex- 
amination? 


VII. When you were examined as the accredited witness of the 
complainant, who had impeached the integrity of vourself and your 
codefendants, would vou not have availed yourself of that ung ues- 
tionable favorable apportunity to inform yourself from the “books 
and papers” and all other sources of any facts or circumstances that 
would have afforded you any relief, provided there had existed in 
your mind any doubt as to the truth of the charges made ? 


VIII. The deposition of Charles Fowler, from which quotations 
have been made in the foregoing interrogatories, was on file in the 
clerk’s office at Houston, and published about two months before 
your deposition was taken. Did not that put you upon inquiry 
from every source available to you; and is it not true that with 
knowledge of the contents of the said deposition of Charles Fowler 
you made no inquiry to ascertain whether the deposition you were 
preparing for the notary, or the said deposition of Charles Fowler, 
was the truth ? 


IX. The following is a further extract from your said deposition : 

“T think the Houston agent kept a separate eash-book.” 

Who was this agent who kept a separate cash-book? Name him. 
State where such book now is. Was it not the property of the com- 
pany ; was not the secretary or treasurer’s office the only proper place 
to keep the cash-book ? 

The following is a further extract from your said deposition : 
191 “The president (A. C. Hutchinson) at all times gave a per- 
sonal supervision to the affairs of the company, and I only 

acted in his absence from the State.” 

Do you now restate as the truth the said quotation from your said 
deposition? Is it not true that you were the only resident officer 
other than the secretary resident at Houston, and the only resident 
director at Houston? 

You have stated in your said deposition, from which quotations 
have been made herein, that your counsel instructed you how to an- 
swer; state whether you answered in accordance with the instrue- 
tion of your counsel. 
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To A. C. Hutrcuinson : 


X. The following is an extract from your deposition taken in this 
suit before its removal from the State court and contained. in the 
record before this court: 

No. 9. What books, if any, did you cause to be kept of said trans- 
portation company’s business, showing its daily transactions as they 
occurred? If you say you did not cause such books to be kept why 
did you not ? 

“Answer. I cannot depend upon my memory to state what books 
were required to be kept by the company. The books and vouchers 
necessary to show the transactions were kept in the secretary’s office, 
and are still there.” 

Why did you rely upon your memory when the secretary’s office 
Was within your reach and you obtained two months’ delay to an- 
swer, and, as president and director, was under your control, and 
you were In correspondence with your codefendant, I. W. Cave, and 
with counsel as to your answers to said interrogatories, and with 
these sources of Information, which you availed yourself of, did you 
not know, not what books were necessary or required to be kept, but 

What books were kept by the company ? 
12 XI. The following is a further extract from your said depo- 
sition : | 

“Interrogatory 17. Is it not true that Charles Fowler never re- 
ceives or disburses the funds of the company ? | 

“Answer. Captain Iowler is treasurer and also agent of the com- 
pany at Houston, and as such agent disburses the funas of the com- 
pany. 

Is your said answer the truth? Was Charles Fowler the agent 
of the company at Houston? Is he such agent now? If nay, how 
and when did his agency cease? By whom and when was said 
lowler appointed agent ? 

XII. Are you not informed and do you not believe that Charles 
Fowler never resided at Houston, but that during all the time of his 
connection with said transportation company has been a resident citi- 
zen of Galveston, and that during all that time yourself, as agent at 
New Orleans of the Morgan Steamship Line, were in continuous cor- 
respondence with Charles Fowler as agent of the same steamship 
line at Galveston, so that you had absolute knowledge that said 
Fowler never was the company’s agent at Houston ? 

XIII. Was not Charles Iowler, as treasurer, the proper custodian 
of the funds of the company; and was it not your duty, as presi- 
dent and director of said company, to have seen that the funds of 
the company went into the custody of its treasurer? If yea, is 1t not 
true that you did not perform that duty; that you did not see that 
the funds of the company went into the custody of its treasurer ? 

Now, in direct contradiction of your sworn answers to interroga- 

tory 17, Charles Fowler has deposed that he never in any 
195° capacity received or disbursed any of the funds of said com- 
pany. An extract from the said deposition is contained in the 
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charging part of this bill and in foregoing interrogatory No.1. Now 
state which is the truth, the depositions of yourself and KE. W. Cave, 
which are in perfect accord in that particular, or the deposition of 


Charles Fowler. 


XIV. EE. W. Cave has deposed: That he had never received or 
| 


disbursed any of the earnings of the company; that he had never 
had charge of its finances, which is also set forth more fully in the 


eharging part of the bill and in interrogatory No. 1, whilst Charles 
2 oo Pp) a ; 


Fowler deposed in the most positive manner that KE. W. Cave had 


received and disbursed the company’s moneys; that he was the cus- 


todian of its funds and controlled and managed its finances. You 
had been president and director of said transportation company for 
about eight years when you deposed as follows: “I have always 
given close attention to the affairs of the company; have made 
written and verbal reports of the state of its affairs; proper books 
were and are kept of the company’s transactions; I have made 
repeated personal examination of the company’s books and memo- 
randa; the accounts and vouchers have been repeatedly in my hands 
in New Orleans for examination.” In view of the above quotations 
from your deposition, can you truly say that you did not know who 
received and disbursed the funds of the company, and that you do 
not know which is the truth, the deposition of Charles Fowler or 
the depositions of yourself and I. W. Cave? If nay, then state 
which is the truth. 


XV. The following is a further extract from your said deposition : 
“Did you ever examine the reports of said company filed with the 
comptroller of ‘Texas? 
184 “Answer. I was apprised of the reports made to the com p- 
troller of Texas, but have not examined the files of his office.” 
Whether it is not true that, when you made said answer, you had 
been apprised that the reports made to the comptroller were charged 
to be false; that you had received a letter from complainant, of f date 
March 3, 1885, a copy of which is hereunto annexed, marked “ [x- 
hibit B,” making the charge of the falsity of said re ports and of other 
acts of malfeasance and misfeasance, “li of which were represented 
in a memorial presented to the Eighteenth Legislature. Is it nota 
most violent presumption that yourself, occupying as you did, the 
offices of president and director of said trans sportation company, and 
at the same time president and director of the Houston and Texas Cen- 
tral railway, with its millions of value, that you would have allowed 
your name to remain thus connected with charges of breaches of 
trust and frauds of so heinous a character without examining the 
“books and papers” in the secretary’s office to see whether or no 
said charges were well founded, had you not known that they were 
irrefutable ? 


XVI. ‘The following is a further extract from said deposition: 

“All earnings have been appropriated to pay operating expenses 
and maintenance of the road and payment of its debts.” 

Was that statement true when you made it? Did not the com- 
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pany at that time have funds on hand? If aye, who was the custo- 
dian of the funds of the company at the time you made said an- 
swer? And 

(1) Do you say that your codefendant, E. W. Cave, did not wrong- 
full appropriate to his own private use and emolument a part of the 

earnings of said company * 
195. AVI. Whether it is not true that you never visited the 

city of Houston exceeding three times in any year since you 
have been president of said transportation company, and that you 
never remained at Houston exceeding one week at any such visit. 
If nay, how otherwise should your visits be stated. 

To CHarLes Fow er : 

AVI. Whether it is not true that you have been for about ten 
years a director and nominal treasurer of the Texas Transportation 
Company, and that the only official acts that you performed as treas- 
urer were the signing and verifying the several reports made by the 
company to the comptroller. 

That you never were the custodian of or received or disbursed any 
of the funds or earnings of the company. 

That you never made any report of your acts as treasurer for the 
reason that you never had handled any of its funds or earnings, and 
consequently had nothing to report. 

That Ek. W. Cave had received and disbursed the earnings of 
the company and had the entire control and management of its 
finances. 

That you never were the acting treasurer of said company. 


XIX. Whether itis not true that after this suit was instituted and 
you were informed that your codefendant, E. W. Cave, had de- 
posed. that you had received and disbursed considerable of the 
funds of the company, you denounced said Cave as having stated 
a falsehood, and had correspondence with him relative thereto. 
A nd 

XX. That you also denounced him for having betrayed your con- 
fidence in inducing you “innocently” to sign what had been de- 

nounced as false reports to the comptroller. 
196. That when said Cave sent you the annual report to the 

comptroller for the year 1854 you positively refused to verify 
it; that correspondénce followed, and that you held firm in your re- 
fusal until after the company had laid itself Hable to a penalty of 
one thousand dollars for failing to report, of which you were in- 
formed, and you had been requested by A. ©. Hutchinson to verify 
the same. 

Is said report for 1584 true ? 

Is it not true that said report for 1884 was made in perfect accord 
with the previous reports which had been denounced false ? 

The defendant Cave is required to answer the interrogatories Nos. 
1, 2, 3, 4,5, 6, 7,8,9. The defendant Hutchinson is required to an- 
swer the interrogatories Nos. 10, 11, 12,15, 14,15,16,17. The de- 
fendant Fowler is required to answer interrogatories Nos. 18, 19, 20. 
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Your orator further sheweth that he is informed and_ believes, 
and upon such information and belief charges, that his said stock 
has earned net dividends to the amount of twenty-five thousand 
dollars, which is his proper due, and prays judgment against each 
and all of the said defendants, officers and directors, and others, for 
the said sum, with interest from the date of the institution of this 
suit, and all costs in this behalf expended, and to all further relief 
to which he is entitled and the nature of the case demands. 

And your orator further prays, in behalf of other stockholders, 
that said Hutehinson, Cave, and Fowler, as directors and officers of 
said transportation company, in connection with their answers to 
this bill and the interrogatories propounded therein, be ordered to 
make under oath a full and true statement of the affairs of said com- 


pany, to be dealt with for the benefit of all stockholders of. 


197 ~~ said company who will or wish to take the benefit of any 
deeree rendered herein and as to this honorable court m: ay seem 
meet, and your orator will ever pray. 
W. P. HAMBLEN, 


Of Counsel for Complainant. 


THe STrare or Texas, County of Duval: 

Henry Seeligson, the complainant, being duly sworn, on oath says 
that he has read the above bill and knows the contents thereof, and 
that the facts set forth therein as of his own knowledge are true 
and the faets therein set forth as upon the information of others he 
believes to be true. 

HENRY SEELIGSON. 

Subseribed and sworn to this 27th day of April, A. D. 1885, before 
the undersigned authority. 

| SEAT. | J. L. VININ 
J. P. and ex-officio Notary Public in and for Duval County, Texas. 
(Copy.) 
Exinmpir A. 
GrALVESTON, December 29, 1882. 
A. ©. Hutchinson, Esq., president of transportation Co. 

Dear Sir: I have, through my agent, 8S. Mussina, Esq., been for 
some time past trying to get a look through the books of the trans- 
portation company, of which you are president, and have been re- 
peatedly promised the same by Mr. E. W. Cave; but, up to this 
time, no books have been produced or no statement claiming to 
come from same. 

fam told that no books of the company exist, but a statement of 
the affairs 1s being prepared to meet my demand. 

As a stockholder, I have a right to know as to the earnings 
19S of your company, and hope to reecive something in that re- 
gard from the books at an early day, and not to be referred to 

Mr. Cave, as has been done for the p: ast twelve months. 


Yours respectfully, H. SEELIGSON. 


& B® 
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CxHipir Bb. 
Houston, Texas, March 3, 1883. 
Mr. A. C. Hutchinson, president of the Texas Transportation Com- 
pany. 

Dear Str: As the former holder, and now as the agent of the 
assignee, of twenty shares of tr: unsporti ition company’s stock, | have 
i ys ende: ivored in vain to obtain a satisfactory sti itement of the affairs 

of said company. | 
I leave this evening for — [ laid over here to-day for the 
purpose of once more seeing Mr. Cave, in which [am disappointed. 
At Austin [intend to lay before the Legislature, to use the mildest 
term, the irregular manner in which the affairs of said company 
had been conducted. I am prompted to do this in order to enforce 
the rights I represent in that connection, and also to demonstrate 
to the Legislature the necessity of carrying out the recommendation 
of Governor Ireland, from whose message the following is an ex- 
tract: “Texperience has demonstrated that some one especially 
charged with the duty of seeing that these institutions perform their 
how to the people is the only sure mode of protection. Persons of 
small eapital cannot and will not contend for the rights when with- 
held by these corporations, and I therefore recommend that a com- 

mission be appointed,” ete. 

Now,as some of the charges I intend making are of a serious and 


ap 
damaging character, | trust that yourself or Mr. Cave will be pres- 
ent before said Legislature. 

Yours respectfully, S. MUSSINA. 
Indorsements: “ Equity No. 181. ILenry Seeligson vs. Texas Trans- 
portation Company and others. Amendment to original bill of 
complaint. Filed May 4, 1885. C. Dart, clerk.” 
199 From Order-Book. Note of Filing Amended Lill. 
HENRY SEELIGSON ) aa 
2 _ Equity. 
‘ rin ‘ ; 4 No. 1S] . 
Texas TRANSPORTATION CoMPANY and Others. \ 
May rules. Monday, May 4th, 1555. 

7 On this the 4th day of May, 1885, being the rule day in said 
month, eame the complainant herein, by his solicitor, and _ filed ° 
herein his amendment to his original bill of complaint. 

Attest : C. DART, 
Clerk U.S. Circuit Court, Lastin Dist. Texas, at Gulveston. 
4 


S4 TEXAS TRANSPORTATION CO. ET AL. VS. HENRY SEELIGSON & 
Demurrver of Defendants. Filed June 1, 1885. 


Circuit Court of the United States, Eastern District of Texas, Sitting 
in Equity, at Galveston. 


IfeENry SEELIGSON, Complainant, 
against . 
— Tes aos eae Ms ' _ {In Eq. 
Vine Texas TRANSPORTATION Company, A. C. WuTcHin- No. 18] 
son, Charles Fowler, E. W. Cave, L. Megeet, —.2.,.°° ° " 
Huntington, Defendants. 


June rules, 1885. 


The joint and several demurrer of the said defendants above 

named to the amended bill of complaint filed against them 

200 by Henry Seeligson, the above-named complainant, and for 
cause of demurrer thereto show : 


I. That said bill does not contain any matter of equity upon 
which this court can grant the relief sought by the complainant 
against these defendants, or either of them. 


IT. That complainant’s bill is founded on rights whieh may be 
properly asserted by this defendant, the Texas Transportation 
Company, and complainant dves not allege that he was a share- 
holder in said company at the time of the transactions of which he 
complains; nor does he allege that lis said shares have devolved 
upon him since by operation of law; nor does the complainant set 
forth with particularity or otherwise any efforts made by him to se- 
cure such action as he desires by the aid of the shareholders; nor 
does he set forth the cause of his failure to obtain such action as is 
required by the practice in courts of equity and by the rules pre- 


seribed by the Supreme Court of the United States for the courts of 
‘ 1 


equity. 


III. That on the 9th of March, 1885, it was ordered by this hon- 

orable court, among other things, that the bill originally filed 

201 ~~ by said complainant be “ recast and amended and verified so 

as to conform to the equity rules of the Supreme Court, par- 
ticularly the 94th rule.” 

That said bill is not so recast or amended or verified, so as to 
conform to the equity rules of the Supreme Court, and particularly 
to the 94th rule, nor does the said pretended amended bill conform 
to the practice of courts of equity in allowing amendments, said 
complainant having introduced into said amended bill allegations 
of matters occurring subsequent to the filing of the said original 
petition, which said matters are irrelevant and impertinent and ir 
violation of the direction and intention of the said order of this 
honorable court, and that said complainant has introduced into said 
amended bill twenty numbered interrogatories, subdivided into 
many subdivisions, all and every one of which is based upon mat- 
ters arising subsequent to the filing of the said original petition ; 
that each and every one of said interrogatories are impertinent and 


és 
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scandalous in violation of the orders of this honorable court 
202. and the rules and practice of courts of equity. And the said 

L. Meggett, demurring for limself, in addition to the above 
causes in which he j joms with his codefendants, says: 

I. That said amended bill does not contain any matter of equity 
upon which this honorable court can grant the relief sought or any 
relief to the complainant against this ‘defendant 

I]. That said complain: int has not in his said bill stated, ch: irged, 
or shewn that this defendant has or pretends to have any right, title, 
or Interest in the matters and things complained of by said amended 
bill, or that he has any right to call upon this defendant for a dis- 
covery of the said matters or things or either of them, or that any 
cause exists why this defendant may not be examined as a witness 
in this suit. 

Wherefore these defendants ask the Judgment of this honorable 
court whether they or either of them shall make any other or further 
answer to said amended bill or the matters therein contained, and 
prays they may be hence dismissed with their reasonable costs in 
this behalf most wrongfully sustained. 

T. N. WAUL, 


Solicitor for Defendants. 


203 I hereby certify that In my opinion the foregoing demurrer 
is well founded in point of law. 
T. N. WAUL, 


Counsel for Demurrer. 


Appeared in person Ef. W. Cave, one of the defendants in the fore- 
going cause, Who, being duly sworn, says the foregoing demurrer is 
not interposed for delay. 


kK. W. CAVE. 


Sworn to — subseribed before me this 29th day of May, A. D. 
1885, by E. W. Cave, as witness my hand and — al seal. 
[SEAL] ~ U. DART, 
Comyr U.S. Cire’t Count B.D. 7.5. 
Endorsements: “No. Sl. Iquity. Henry Seeligson v. Texas 
‘Transportation Co. and others. Demurrer of defendants. Tiled 
June Ist, 1885. C. Dart, clerk.” 


Irom Order-Book. Note of Filing Defendants’ Denurrers. 


Henry SEELicson, Complainant, 


VS. | In Equity. 
Tue Texas TrRANsporratTion Co. and Others, De- { No. 181. 
fendants. J 
June rules, Monday, June Ist, 1885. 
204 On this the Ist day of June, 1885, being the rule day 


in said month, came the defendants in said cause, The Texas 
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Transportation Company, A. C. [Tutchinson, Charles Fowler, EK. W. 
Cave, L. Megget, and C. P. Huntington, by their solicitor, T. N. 
Waul, and filed in this court in this cause their demurrer to the 
amended bill of complaint filed agaist them by Henry /leary See- 
ligson, the above-named complainant. 
Attest: C. DART, 
Clerk U.S. Cire’t Court, E. D. T., G., 


And also on the same day came L. Megget, one of said defend- 
ants, by his said solicitor, and filed in this court in this cause his 
separate demurrer, 1n addition to the foregoing, to the said amended 
bill of complaint, the said demurrer in addition being included in 
and forming part of the same paper containing the demurrer of all 
sald defendants, as above noted. 

Attest : C. DART, 
Clerk U.S. Cireuit Court, I. D. T., G. 


Order Selting Down Def'lts’ Demurrer for Argument. Filed July 6, 1855. 
In Cireuit Court of the United States at Galveston. In Equity. 


POD’ [linry SEELIGSON } 
US, . No. 181. 
Tae Texas TRANSPORTATION Co. ef al. J 
And now comes the complainant in the above eause and sets down 
for argument the demurrer filed by defendants at the June rules to 
the amended and recast bill of complaint filed at the May rules, 1885, 
of this court on the first Morday in November, 1885, or so soon there- 
after as the court can or will hear the same. 
W. P. HAMBLEN, 


Attorney for Complainant. 


Mndorsements: “ISl. Chancery. HH. Seeligson vs. Texas Traiis- 
portation Company ef al. Rulesetting down demurrer. Tiled July 
6th, 1885. C. Dart, clerk.” 


From Order-Book.  Def’ts’ Demurrers Set Down for Argument. 


Henry Seenicson, Complainant, } 
Uv. \ NT ) . . 
——— - -No. 181. Equity. 
Tur Texas TRANSPORTATION Co. and Others, De- | : iit 
fendants. ] 


July rules, Monday, July 6, 1885. 


On this the 6th day of July, 1885, being the rule day in said 

month, came the complainant in this cause, by his solicitor, 

206 W.P. Hamblen, and sets down for argument the demurrers 

of the defendants herein filed in this cause on the rule day 

in June, 1885, on first Monday in Nov’r next, or so soon thereafter 
as the same can be heard by the court. 

Attest: C. DART, 
Clerk U. 8S. Ciret Court, b. D. T., G. 


oD 
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Motion of Complainant for Leave to Renew Motion to Remand. Filed 
Oct. 5, 1885. 
W Aco, TEXAS, Octoher Ds 1SS5. 
C. Dart, Esq.: 
Please note on rules the enclosed motion, after filling in date of 
motion referred, & oblige— | 
Yours truly, 
~ S. MUSSINA. 


U.S.C. C.,, FE. D, Texas, Galveston. In Chancery. 
[inry SeeLiGson, Comp’t, ) 
Vs. . No. 181. 
Texas TRANsportation Co. ef als., Def’ts, J 
To the h’ble judges of the U.S. C. C., E. district of Texas: 
Complainant respectfully moves for leave to renew his motion to 
remand the above-entitled cause to the State court for causes set 
forth in his motion filed May 2d, 18$85—z. ¢., want of Jurisdic- 
207 ~— tion in the court—and that the same may be heard on the 


rule day in November. 
S. MUSSINA, 


Solicitor for Conipl't. 
Mndorsements: “Ch. 181. H. Seeligson v. Texas Transportation 
bs Co. et al. Motion for leave to renew motion to remand to State court. 
Miled Oct. 5, 1885. C. Dart, clerk, by W. L. Hanscom, deputy. 


From Order- Book. Motion of Complainant for Leave to’ Renew Motion 
to Remand. 


U.S.C. C., E. D. Texas, Galveston. In Chancery. 
Hrnry SEELIGSON, Complainant, ) 
Us. ' > No. 181. 
Texas TRANSPORTATION Co. ef als., Def’ts. J 
Oct. rules, Monday, Oct. 5th, 1885. 
To the h’ble judges of the U.S. C. C., I. Distriet of Texas: 
Complainant respectfully moves for leave to renew his motion to 
remand the above-entitled cause to the State court for cause set forth 
~ in his motion filed May 2d, 1885—/i. e., want of jurisdiction in the 
court—and that the same may be heard on the rule day in No- 
vember. 


S. MUSSINA, 
Solicitor for Compl't. 
Iindorsements: “Ch. IS1l. TL. Seeligson ». Texas ‘Trans- 


208 portation Co. e al. Motion for leave to renew motion to re- 
mand to State court. Filed Oct. 5, 1885. C. Dart, clerk, by 


W. L. Hanscom, deputy.” 


Toe Texas TRANSPORTATION Company, A. C. Hurcrtin- 


SO TEXAS TRANSPORTATION CO. ET AL. VS. HENRY SEELIGSON & 


Mntered Oct. rules, Monday, Oct. 5th, 1885. 
Attest : C. DART, 
Clerk U.S. Cirewit Court, Fe. D. T., G., 
By W. L. HANSCOM, Deputy. 


Motion of Defendants to Strike Complainants Amended Bill from Files. 
Filed October 51, 1855. 


United States Cireuit Court, Eastern District of Texas, at Galveston, 
October 31, 1885. In Equity. 
Henry Sreniason, Complainant, 
against 


ee” 


No. 1S1. 
son, Charles Fowler, I. W. Cave, L. Megeett, and C. 
P. Huntington, Defendants. 


And now come the above-named defendants respectively and 
move to have taken from the files of this honorable court the 
amended bill filed by complainant on May 4, 1885, and that 
the said cause be dismissed at the cost of complainant, because the 
said amended bill was not prepared and filed in complhance with 
the order of this honorable court made and entered on March 9th, 

1885, in this: 
209 I. That the said original bill has not been reeast and 
amended and verified so as to conform to the equity rules of 
the Supreme Court, particularly the 94 rule, and the said order 
of this honorable court. 

Il. Said amended bill does not show by verification or in any 
other manner that complainant was a shareholder at the time of the 
execution of the note for $335,000.00 and the deed of trust thereon 
founded charged to be made by this defendant, The Texas Trans- 
portation Company, in favor of Charles Morgan, as complained of 
in the original and amended bill, nor that the said shares have sinee 
devolved upon him by operation of law. 

III. Said amended bill does not show by verification or otherwise 
that at the time the defendant, C. P. Huntington, is charged with 
having purchased said note for $335,000.00 that complainant wasa 
shareholder in said Texas Transportation Company or that the said 
shares had since devolved upon him by operation of law. 

IV. Said amended bill does not show that the complainant or the 

parties through whom he claims made any attempt to prevent 
210 the execution of said note or mortgage by said Texas Transpor- 

tation Company,or that he madeany attempt to notify any future 
purchasers of the illegality now charged in their execution, nor that 
at any time he or the parties through whom he claims applied to 
any director, officer, or stockholder to institute proceedings to annul 
said mortgage, or trust, or said note, or any part thereof. 

V. Said amended bill contains and unites the several causes of 
action found by this honorable court in its order of March 4th, 
1885, and is filed and prepared without respect to said order. 

VI. Said amended bill is framed in violation and disregard of said 
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order of May 4,1885; new and different allegations are therein made 
setting forth a different cause of action; that the statement of the 
bill is studiously vague, uncertain, and evasive, replete with matters 
occurring since the tiling of the original billand matter impertinent 
and scandalous, not in conformity with the practice of courts of 
equity, and an attempt to make the records of this court a receptacle 
for spite and vituperation. 
VII. That the entire interrogatory part of said amended 
211 bill is scandalous and impertinent, consisting of personal 
defamation and of matters not preperly put in issue by the 
original or amended bill,and in no manner conducive toa discovery 
of the matters upon which relief is sought by the said original or 
amended bills. 

Wherefore, inasmuch as said order of this honorable court has 
not been complied with, but wholly disregarded, defendants ask that 
said amended bill be taken from the files of this honorable court, 
and that the said cause be dismissed at the cost of complainant. 

T. N. WAUL, 
Solicitor for Def’ts. 


Mndorsements: “In eq. No. 181. Henry Seeligson against The 
Tex. Transp. Co. and others. Filed Oct. 51st, 1885. C. Dart, clerk.” 


From Order-Book. Entry of Motion of Def'ts to Strike Complainant’s 
Amended Bill from Files. October 31, 1885. 


United States Cireuit Court, Eastern Distriet of Texas, at Galveston. 
October 31, 1885. In equity. 


against 
212. Ss Tue Texas TrRAaNsvortTation Company, A. C. 
Tlutchinson, Charles Fowler, If. W. Cave, L. 
Megeet, and C. P. Huntington, Defendants. 


Ifenry SEELIGSON, Complainant, ) 
| 
{ 
{ 


And now come the above-named defendants, respectively, and 
move to have taken from the files of this honorabie court the 
amended bill filed by complainant on May 4, 1885, and that the 
said cause be dismissed at the cost of complainant, because the said 
amended bill was not prepared and filed in compliance with the 
order of this honorable court made and entered on Mareh 9th, 1885, 
in this: 7 

I. That the said original bill has not been recast and amended 
and verified so as to conform to the equity rules of the Supreme 
Court, particularly the 94 rule, and the said order of this honor- 
able court. : 

II. Said amended bill does not show by verification or in any 
other manner that complainant was a shareholder at the time of the 
execution of the note for $335,000.00 and the deed of trust thereon 
founded, charged to be made by this defendant, The Texas ‘Trans- 
portation Company, in favor of Charles Morgan, as complained 
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215 of in the original and amended bill, nor that the said shares 
have since devolved upon him by operation of law. 

IT]. Said amended bill does not shew, by verification or otherwise, 
that at the time the defendant, C. P. Huntington, is charged with 
having purchased said note for $335,000.00 that complainant was a 
shareholder in said Texas Transportation Company, or that the said 
shares had since devolved upon him by operation of law. 

IV. Said amended bill does not shew that the complainant, or the 
parties through whom he claims, made any attempt to prevent the 
execution of said note or mortgage by said Texas Transportation 
Company, or that he made any attempt to notify any future pur- 
chasers of the illegality now charged in their execution, nor that at 
any time he, or the parties through whom he claims, applied to any 
director, officer, or stockholder to institute proceedings to annul said 
mortgage, or trust, or said note, or any part thereof. 

V. Said amended bill contains and unites the several eauses of 

action found by this honorable court in its order of Mareh 
214 [th, 1885, and 1s filed and prepared without respect to said 
order. . 

VI. Said amended bill 1s framed in violation and disregard of said 
order of May 4, 1555; new and different allegations are therein made, 
setting forth a different cause of action; that the statement of the bill 
is studiously vague, uncertain, and evasive, replete with matters oc- 
curring since the filing of the originai bill, and matter impertinent 
and scandalous, not in conformity with the practice of courts of 
equity, and an attempt fo make the records of this court a receptacle 
for spite and vituperation. 

VII. That the entire interrogatory part of said amended bill is 
scandalous and impertinent, consisting of personal defamation and 
of matters not properly put in issue by the original or amended 
bill, and in no manner conclusive to a discovery of the matters upon 
which relief 1s sought by the said original or amended bills. 

Wherefore, inasmuch as said order of this honorable court has not 
been complied with, but wholly disregarded, defendants ask that 

said amended bill be taken from the files of this honorable 
215 court and that the said cause be dismissed at the cost of com- 
plainant. 
T. N. WAUL, 
Solicitor for Def’ts. 


tmndorsements: “In Eq. No. 181. Henry Seelingson against The 
Tex. Transp. Co. and others. Filed Oct. 31st, 1885. C. Dart, clerk.” 


entered Oct. 81st, 18585. 
Attest : C. DART, 
Clerk U.S. Circt Court, B.D. T., G., 
By W. L. HANSCOM, Deputy. 


IENRY SEKELIGSON Vs. TEXAS TRANSPOKTATION CO. ET AL. | 


Motion for Leave to Renew Motion to Remand Granted and Motion to 
Remand [Teard and Submitted November 18, 1885. 


Henry SEELIGSON 
v. 


| | lquity. 
Toe Texas TRANSPORTATION COMPANY and Others 


| No. 181. 


Order from minutes. 


This day came the parties to this suit, by their solicitors, and there- 
upon came on to be heard the motion of complainant for leave to 
renew his motion to remand this cause back to the State court, 
which leave being granted by the court the said motion to remand 
the cause was argued by counsel of the respective parties before the 
eourt and submitted. 

216 Order from Minutes. Renewed Motion to Remand Denied. Nov. 
19, 188d. 


Henry SEELIGSON 
v. +Ch.  ¥6i. 
Tue Texas TRANSPORTATION COMPANY ef al. J 


On this day again came the parties to this suit, by their solicitors, 
and the court having now duly considered the renewed motion of 
the complainant herein to remand the cause back to the State court, 
and being sufficiently advised in the premises, it 1s ordered by the 
court that the said motion be denied. , 


Dismissal and Discontinuance.as to Def’t, C. P. Huntington. filed No- 
vember 19th, 18585. 


In the Ctreuit Court of the United States for the Eastern District of 
Texas, 5 C’re’t. Chancery. 


Hinry Seevicson, Complainant, ) 

vs, | 

Texas TRANSPORTATION Company, A. C. TLutTcHinson, | 
IX. W. Cave, Charles Fowler, L. Megget, and C. P. Hunt- | 
ington, Defendants. | J 


No. 181. 


Now comes Henry Seelingson, complainant in the above 
2917 ~~ entitled and numbered cause, and dismisses and discontinues 
the same as to C. P. Huntington, def’t therein. 
| HENRY SEELINGSON, 
By his solicitor, 8S. MUSSINA. 
Endorsements: ‘ Ch., 181. Henry Seeligson vs. Texas ‘Transporta- 
tion Company. Dismisal and discontinuance as to C. P. Hunting- 
ton. Filed Nov. 19, 1885. C. Dart, clerk, by W. L. Hanscom, dep- 
uty.” 
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Motion by Complainant to Remand to State Court. Filed November 
19th, 1885. 


United States Cireuit Court for Eastern District of Texas. 


Henry SeeLicson, Complainant, 
. ' No. 181. 
Texas TRANSPORTATION Company & Others, Def’ts. J 


Now comes Henry Seeligson, complainant in the above entitled 
and numbered cause, and having dismissed and discontinued his 
suit as to the defendant, C. P. Huntington, at whose petition the 
said cause was removed, now moves this honorable court to remand 

the said eause to the State court, because this court has not 
218 jurisdiction as to the remaining parties, 1f not being a suit 
between citizens of different States—the necessary citizenship 
not likely to give this court Jurisdiction—and that said cause is not 
separable; all of which, with other causes, fully appearing in the 
record, to which reference is made. 
S. MUSSINA, 


Solicitor for Complainant. 


indorsements: “Ch. 181.) Henry Seeligson v. Texas Transporta- 
tion Co. et al. Motion by compl’t to remand to State court. Filed 
Nov. 19, 1885. C. Dart, clerk.” 


Order fron Minutes. Renewed Motion fo Remand Argued and Sub- 
mitted Nov. 20th, 1885. 


Henry SEELIGSON ) 
Us, \ Ch. ISL. 
Tore Texas TRANSPORTATION Co. ef al. j 


On this day again came the parties to this suit, by their solicitors, 
and thereupon came on to be heard the renewed motion of the com- 
plainant to remand the cause back to the State court, and the said 
motion having been argued by counsel before the court was sub- 
mitted. 


219 Deerce and Order Re manding the Cause. Filed January v, 1886. 


In U.S. Cireuit Court for the Eastern District of Texas, Holding 
Sessions at Galveston, Texas. Cause Pending in Equity. 


Henry SEELIGSON ) 
U. ig No. 181. 


Texas TRANSPORTATION Company ct al. J 


On motion by complainant to remand, 1t appearing that no 
cause of action was in fact stated good, either in law or equity, 
against the non-citizen, Huntington, in the petition originally filed 
in the State court in this suit, or by the supplemental petition filed 
there herein, and the entire controversy otherwise set up In said peti- 
tion being wholly within the exclusive jurisdiction of said State 
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court, the plait? having sought in the State court to assert a claim 
invalid upon its face against the defendant liuntington, although 
inferentially separable in its nature from the residue of the litien- 
tion embraced in his suit, yet, nevertheless, inseparably connected 
ther with: 
Wherefore it is considered and adjudged by the court that 
220 ~~ this court has not jurisdictionof this cause, and that the same 
be remanded back to the district court of Harris county, 1 
the State of Texas, from wheice it came. 

And it further appearing to the court that this cause was removed 
In good faith, owing to the ambiguous nature of the cause of action 
as alleged in the petition, and further that the plaintiff has dis- 
missed the suit as to the defendant Huntington, upon whose petition 
the samme was so removed: Wherefore it is further considered and 
adjudged by the court that the plaintiff pay the costs of this suit in 
this court, including the cost of the transcript filed by the said de- 
fendant, for which execution may issue after ten days from the 
adjournment of this court. . 

It is further ordered that a copy hereof, certified by the clerk of 
this court, be forwarded by inail to the clerk of the district court of 
sud Ilarris county, Texas, for the information of said court. 

ae CHAUNCEY Bb. SABIN, 
U.S. District Judge for the Lastern Dist. of Texas. 


221 Mndorsements: “No. 181. Equity. Henry Seeligson vs. 
Texas Transportation Co. ef al. Deeree. Filed Jan’y 9th, 
1886. C. Dart, clerk.” 


Decree & Order Remanding Cause. 


In « S. Cireuit Court for the Eastern District of Texas, Holding 
Sessions at Galveston, Texas. Cause Pending in Equity. 


HENRY SEELIGSON ) 
Vs. . No. 181. 


Tire PEXAsS TRANSPORTATION COMPANY cf al. 
Irom minutes, January 9th, 1886. 


On motion by complainant to remand, it appearing that no cause 
of action. was in fact stated good, either in law or equity, against the 
non-citizen, Huntington, in the petition originally filed in the State 
court in this suit, or by the supplemental petition filed there herein, 
and the entire controversy otherwise set up in said petition being 
wholly within the exclusive jurisdiction of said State court, the. 
plaintiff having sought in the State court to assert a claim in- 

valid upon its face against the defendant Huntington, although in- 
ferentially separable in its nature from the residue of the litigation 
embraced in his suit, yet nevertheless inseparably-connected 

222 ~=—s therewith: 
Wherefore it is considered and adjudged by the court that 
this court has not jurisdiction of this cause and that the same be re- 
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manded back to the district court of Tlarris county, in the State of 
Texas, from whence it came. | 

And it further appearing to the court that this cause was removed 
‘in good faith, owing to the ambiguous nature of the cause of action 
as alleged in the petition, and, further, that the plaintiff has dis- 
missed the suit as to the defendant Huntington, upon whose petition 
the same was so removed : 3 

Wherefore it is further considered and adjudged by the court that 
the plaintiff pay the costs of this suit in this court, including the 
cost of the transcript filed by the said defendant, for which execu- 
tion may issue after ten days from the adjournment of this court. 

[t is further ordered that a copy hereof, certified by the clerk of 
this court, be forwarded by mail to the clerk of the district court of 
suid Harris county, Texas, for the information of said court. 

CHAUNCEY Bb. SABIN, 
U.S. District Judge for the Lastern District of Texas. 


225 Order from Minutes Allowing Appeals January Vth, 1SS6. 
Hlenrny SEELIGSON ) 
US. Ch. 328i. 


Toe Texas TRANSPORTATION Co. ef al. J 


Upon the rendering of the decree of the court in this eause this 
day remanding the cause, the complainant and defendants being 
present by their respective solicitors. and counsel, thereupon all the 
defendants by their solicitor gave notice In open court and prayed 
an appeal from the said deeree to the Supreme Court of the United 
States, which appeal is hereby allowed, the bond to perfect the same 
fixed at $500.00 and to be filed within 50 days from this date. 

And thereupon the complainant, by hissolicitor, gave notice in open 
court and prayed a cross-appeal from the said decree to the Supreme 
Court of the United States, which cross appeal is allowed, the bond 
to perfect the same fixed at $500.00 and to be filed within 30 days 
from this date. 

224 Bond of Defendants on Appeal. Filed January 16th, 1886. 


Know all men by these presents that we, The Texas Transporta- 
ion Company, Alexander C. Hutchinson, Charles Fowler, E. W. 
Cave, Lockwood Megeett, Collis P. Huntington, and and ' 
are held and firmly bound unto Henry Seeligson in the full and just 
sum of five hundred dollars (8500.00), to be paid to the said Henry 
Seeligson, his certain attorney, executors, administrators, or assigns; 
to which payment, well and truly to be made; we bind ourselves, 
our heirs, executors, and administrators, Jointly and severally, by 


these presents. 
Sealed with our seals and dated this — day ot January, in the 
vear of our Lord one thousand eight hundred and eighty-six (1886). 
Whereas lately at a regular term of the cireuit court of the 
United States for the eastern district of Texas, at Galveston, in a 
suit depending in said court between Henry Seeligson, complain- 
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ant, and the Texas Transportation Company, Alexander C. 
Hutchinson, Charles Fowler, E. W. Cave, Lockwood Meggett, & 
Collis P. Huntington, defendants, an order was made on the 
225 Oth day of January, 1886, and a decree was rendered against 
the said The Texas Transportation Company, Alexander C. 
Ilutehinson, Charles Fowler, E. W. Cave, Lockwood Meggett, & 
Collis P. Huntington remanding said suit to the district court of 
Harris county, State of Texas, and the said The Texas ‘Transporta- 
tion Company, Alexander C. Ilutchinson, Charles Fowler, I. W. Cave, 
Lockwood Meggett, and Collis P. Huntington having obtained an 
appeal in open court to reverse the order made in the aforesaid suit; 
and the said Henry Seecligson being present by his counsel when 
sald appeal was granted, and having received notice in open court 
citing and admonishing him to be and appear at a Supreme Court of 

the United States, now holden at Washington, at its present term: 
Now, the condition of the above obligation is such that if the said 
The Texas Transportation Company, Alexander C. Ifutchinson, 
Charles Fowler, I. W. Cave, Lockwood Meggett, & Collis P. Hunt- 
ington shall prosecute their appeal to effect and answer all damages 
and losts if they fail to make their plea good, then the above 
226 obligation to be void; else to remain in full force and virtue. 

| TEXAS TRANSPORTATION COMPANY, 

[sean.] Attest: L. MEGGET, See’y & Seal of the Company. 

A.C. HUTCHINSON, © iin Be 

By T.N. WAUL, Al@y. 


CHARLES FOWLER. i= 

EBER W. CAVE. Phe.) 

L. MEGGET. Th. 8.) 

C. P. HUNTINGTON, rh. s.] 
By T. N. WAUL, Att'y. 

WM. D. CLEVELAND. | fr. 8.] 

JOHN J. ATKINSON. rh. 8.4 


Sealed and delivered in presence of— 
W.L. RAMSEY, 
G. T. CARNES. 


Approved by— CHAUNCEY B. SABIN, 
U.S. District Judge for the Hastern 
District of Texas, at Tyler, Texas. 
Jan’y 15, S86. 


Oath to be Taken by Sureties. 


I, W. D. Cleveland, do swear that I am worth, in my own right, 
at least the sum of five hundred dollars, after deducting from my 
property all that which is exempt by the constitution and laws of 
the State from forced sale and after the payment of all my debts of 

every description, whether individual or security debts, and 
227 ~=—s after satisfying all incumbraneces upon my property which 
are known to me; that I reside in Ilouston county, and have 
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property in this State Hable to execution worth five hundred dollars 
or more. 


WM. D. CLEVELAND, Surety. 


Sworn to and subseribed before me this the 13th day of January, 
A. D. 1886. 
[SEAL | A. K. TAYLOR, 


y 


U.S. Commissioner. 


Oath lo be Take i hy Niie fy. 


I, John J. Atkinson, do swear that [T am worth in my own right 
at least the sum of five hundred dollars after deducting from my 
property all that which is exempt by the constitution and laws of 
the State from forced sale and after the payment of all my debts of 
every description, whether individual or security debts, and after 
satisfying all Ineumbraneces on my property which are known to 
me; that I reside in Harris county, and have property in this State 
liable to execution worth five hundred dollars or more. 

JOHN J. ATIINSON, Surety. 


Sworn to and subscribed before me this the 13th day of January, 
A. D. 1SS6. 
[SEAL. | A. kK. TAYLOR, 


US. Commissioner. 


228 Endorsements: “No. 181. Equity. ITenry Seeligson v. 
Texas Transportation Company ef al. sond of defendants on 


appeal. Tiled Jan’y 16, 1886. C. Dart, clerk.” 
Appeal Bond of Complainant On Appeal. Filed Jan’y 28, TSSG6. 


Know all men by these presents that we, Henry Seeligson and 
George Seehigson and Walter M. Seeligson, are held and firmly bound 
unto The Texas Transportation Company, Alexander C. Hutehin- 
son, Charles Fowler, E. W. Cave, Lockwood Meegeget, and Collis P. 
Huntington in the full and just sum of five hundred dollars 
($500.00), to be paid to the said The Texas Transportation Company, 
Alexander C. Tlutchinson, Charles lowler, E. W. Cave, Lockwood 
Megeect, and Collis P. Huntington, their certain attorney, execu- 
tors, administrators, or assigns; to which payment, well and truly 
to be made, we bind ourselves, our heirs, executors, and administra- 
tors, jointly and severally, by these presents. 

Sealed with our seals and dated this — day of , in the year 
of our Lord one thousand eight hundred and eighty-six (1886). 

Whereas lately, at a regular term of the circuit court of the United 
States for the eastern district of Texas, at Galveston, in a suit de- 

pending in said court, between Henry Seeligson, complainant, 
229 and the Texas Transportation Company, Alexander C. Huteh- 
inson, Charles Iowler, I. W. Cave, Lockwood Meeget, and 
Collis P. Huntington, defendants, and order was made on the 9th 
day of January 1886, and a deeree was rendered against the said 
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Henry Seeligson in part, as in said deeree appears; and the said 
Henry Seeligson, having obtained a cross-appeal to reverse the de- 
y cree In part in the aforesaid suit, and the said The Texas Transpor- 
tation Company, Alexander C. HLutchinson, Charles Fowler, E. W. 


wd. Cave, Lockwood Megget, and Collis P- Huntington being present, 
by their counsel, when said CTOSS-ap pei al was granted, and having 

: received notice in open court citing and admonishing them to be 

i and appear ata Supreme Court of the United States, now holden at 
Washington, at its present term : 

Now, the condition of the above obligation is sueh that if the said 
elit Henry Seeclhigson shall prosecute his cross-appeal to effeet, and 
my answer all damages and costs if he fail to make his plea good, then 
en the above obligation to be void; else to remain in full force and 
: of virtue. 
fter HENRY SEELIGSON.  [1. ¢.] 

. to G. SEELIGSON. LL. 8. | 
Late 

230 Sealed and delivered in presence of— 
/. W. M. SEELIGSON. [t.5.] 
sa Approved by— CHAUNCEY B. SABIN, 

U.S. District Judge for the 

Lastern District of Texas, at Lyler, Texas. 
. Jan’y 27th, 1886. 
1 v. Oath to be Taken by Srreties. 

o I, George Seeligson, do swear that Tam worth in my own right at 
least the sum of five hundred dollars after deducting from my — 
erty all that which 1s exempt by the constitution and laws of the 
State from forced sale, and after the payment of all my debts of 

ind every description, whether individual or security cde ‘bts, and after 

ind satisfying all incumbrances upon my property om h are known to 

1in- me; that I reside in Galveston county, and have property in this 

zs State Hable to execution worth five hundred dollars or more. 

lars G. SEELIGSON, Surety. 

ny, 

00d Sworn to and subscribed before me this the 21st day of January, 

Cu- A. 1). LSS6. 

uly [SEAL. | WM. R. JOHNSON, 

Lra- United States Commissioner in and for the astern 
District of Texas, at the City of Galveston. 

ear 

201 Oath to be Tuken by Surety. 

ted I, Waiter M. Seeligson, do swear that I am worth in my own 

de- right at least the sum of five hundred dollars after deducting from 

= my property all that which is exempt by the constitution and laws 

wine” of the State from forced sale and after the payment of all ny debts 

ms of every description, whether individual or security debts, and after 

ital satisfying all incumbrances on my property which are known to 
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me; that I reside in Galveston county, and have property in this 
State liable to execution worth five hundred dollars or more. 
W. M. SEELIGSON, Surety. 


Sworn to and subseribed before me this the 21st day of January, 
A. D. 1886. : 
[ SEAL. | WM. R. JOHNSON, 
United States Commissioner in and for the Lastern District of Texas, 
at the City of Galveston. 


Endorsements: “No. 181. Equity. Henry Seeligson v. The Texas 
Transportation Company ct al. Appeal bond of complainant. Filed 
Jan’y 28th, 1886. C. Dart, clerk.” 


939 In the Circuit Court of the United States for the Eastern Dis- 
trict of Texas, at Galveston, Texas. 


I, ©. Dart, clerk of the circuit court of the United States for the 
eastern district of Texas, at Galveston, in the fifth cireuit and dis- 
trict aforesaid, do hereby certify the foregoing to bea true and correct 
copy of the record and of all proceedings In the case in cause No. 151 
onthe equity docket of said court, entitled Henry Seeligson, complain- 
ant, vs. The Texas Transportation Company and others, defendants, 
as the same now appears in my office. 

To certify which witness n.y hand and the seal of said court, at 
Galveston, in said district, this the o0th day of January, A. D. 1886. 

[Seal United States Circuit Court, Eastern District of Texas. ] 

C. DART, 
Clerk U.S. Circuit Court £. D. T., at Galveston. 


Mndorsed on cover: E. Texas C. C. U. S.. No. 841. The 
Texas Transportation Company, Alexander C. Hutchinson, et a., 
appellants, vs. Henry Secligson. Iiled February 12, 1886. And 
No. 851. Henry Secligson, appellant, vs. The Texas Transporta- 
tion Company, Alexander C. Hutchinson, & al. Filed Mareh 8, 
1856. 
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IN THE 


Supreme Court of the United States. 


OCTOBER TERM, 1886. 


Tue Texas TRANsportTATION Company et al., 
A vpellants, 
VS. >No. 481. 
{ ; 


Henry SEELIGSON, 


A a 


APPEAL UNDER EQ. RULE NUMBER XXXII. 


BRIEF POR APPELLANT. 


STATEMENT OF THE CASE. | 

Henry Seeligson, the appellee, a citizen of the state of 
Texas, brought his suit on the 18th of December, 1883, 
against The Texas Transportation company, a citizen of 
the state of Texas, and Alexander ©. Hutchinson, its 
president, a citizen of the state of Louisiana, E. W. Cave, 
vice-president, Charles Fowler, treasurer, and L. Meggei, 
secretary, the last three, citizens of the state of Texas. 
Plaintiff alleged that he became a stockholder on the 4th 
of November, 1882, and is still a stockholder; that the said 
defendants, officers of the company, fraudulently conducted 
its affairs in the interest of one Charles Morgan, who owned 


all of the shares in the company excepting twenty owned 
by plaintiff, the whole number of shares being two hundred 
and eighty-two. 


That said defendants, officers, who also (excepting Megget, 
who was secretary ) constituted the directory, executed anote 
for the company on the 8th of April, 1878, to Charles Morgan 
for the sum of $335,000, payable twelve months after date, 
with interest at the rate of 10% per annum; that said note 
was fraudulently executed, and a trust deed fraudulently 
given on all the property of the company to secure said 
note, when there was only $200,000 really due. 


That shortly before the said note would have been barred 
by the statute of limitation the defendants, as such officers 
and directors, fraudulently agreed by resolution to waive 
the bar of the statute of limitation. That the note was 
transferred after it became due to some party unknown. 
That the said officers misappropriated the revenues of the 
company. failed to declare dividends or to render any ac. 
count to the stockholders, and applied the funds of the 
company to their own use; prayed for an account, discovery, 
and that the note and trust deed be declared void. On the 
9th of February, 1884, plaintiff filed a supplemental peti- 
tion making C. P. Huntington a party defendant, alleging: 
“That he has discovered that C. P. Huntington is the 
“owner of the note described in the original petition, dated. 
“on or about the 8th of April, 1878, payable to Charles 
“Morgan, due twelve months after date, for the sum of 
“$335,000, bearing ten per cent. interest per annum from 
“date, and petitioner alleges that the residence of C. P. 
“Huntington is unknown, but that said Huntington is tem- 
“porarily residing in the county of Harris, State of Texas.” 


(Trans, p. 7.) 
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Thisisthe only chargeagainst C. P. Huntington in thesupple- 
mental ororiginal petition. Upon the application of C. P. Hunt- 
ington thecase wasremoved into the circuit courtof the United 
States for the Eastern District of Texas. C. P. Huntington 
alleging in his petition for removal that the amount in con- 
troversy was over $500.00; that he was a citizen of the state 
of New York, that the defendant company, Charles Fowler, 
C. W. Cave, L. Megget, defendants, and H. Seeligson the 
plaintiff, are and were citizens of the State of Texas, and 
that A. C. Hutchinson, defendant, is and was acitizen of the 
State of Louisiana. 

“That there is a controversy in said suit which is wholly 
“between citizens of different States and which can be fully 
“determined between them, to-wit, a controversy between 
“said Seeligson, plaintiff, and your petitioner; and a contro- 
“versy between your petitioner on one side, and in which 
“the interests of the said Seeligson, plaintiff, The Texas 
“Transportation Company, and the other defendants, officers 
“of said company, is on the other side of said controversy.” 


(Trans. pp. 18, 14.) 


The case having been removed and placed upon the 
equity docket, a demurrer was filed to the bill for want of 
equity and non-conformity to Eq. Rule No. 94, regulating 
the practice in equity cases. (Frans. pp. 50, 51.) 

On the 15th of January, 1885, after argument, the de- 
murrer was sustained as to defendant Huntington, and 
overruled as the other defendants, and leave was given 
complainant to amend, which was complied with and 
amended bill filed. (Trans. p. 54.) 

At February rules, 1885, the defendant filed a motion 
to require plaintiff to re-plead. (Trans. p. 57.) 


On March 9, 1885, the motion was submitted and the 


A 


judges ordered that the bill be re-cast to conform to the 
Equity rules, and if the order was not complied with by 
the rule day in May, 1885, the bill should stand dismissea 
at complainant’s cost. (Trans. pp. 65, 66. ) 

On May 2, 1885, complainant moved to remand the 
cause to the state court, which motion was overruled. 
(Trans. pp. 66, 67.) 

After overruling the motion to remand, complainant 
filed his second amended bill. (Trans. pp. 67 to 84.) 


On the rule day in June, 1885, the defendants filed a 
demurrer to the second amended bill, (Trans. pp. 84, 85) and 
the demurrer, on the 6th of July, was set down for argument 
by Hamblin, solicitor for plaintiff, to be considered on the 
first Monday in November, 1885. (Trans. p. 86.) 

At the October rules L. Mussina, solicitor for the com- 
plainant, asked for leave to renew his motion to remand, 
for the causes assigned in his motion that was overruled on 
May 4, 1885. (Trans. p. 87.) 

Leave being granted, the renewed motion was again ar- 
gued and again denied. (Trans. p. 91.) 


On October 31, 1885, defendant counsel moved to take 
from the files the amended bill of complaint, and dis- 
miss the cause at complainant’s costs, because the amended 
bill was not in compliance with the order of the court or 
Eq. Rule No. 94, and was impertinent, scandalous and 
defamatory. (Trans. pp. 89, 90.) 

On the 19th of November, 1885, complainant dismissed 
and discontinued the case as to Huntington by his solicitor, 
S. Mussina, (Trans. p. 92,) and on the same day complain- 
ant moved to remand the cause to the state court, because 
the suit was dismissed as to Huntington, who had removed 
the cause. (Trans. p. 92.) 
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On the same day, 19th November, 1885, renewed his 
motion to remand the cause, on the ground that he head 
dismissed and discontinued the case as to C. P. Huntington, 
and, therefore, the court had not jurisdiction as to the re- 
maining parties. 


And on the 9th of January, 1886, the district judge 
made the following order : 


“On motion by complainant to remand, it appearing 
“that no cause of action was in fact stated, good either in 
“law or equity, against the non-citizen, Huntington, in the 
“petition originally filed in the State court in this suit, or 
“by the supplemental petition filed then herein, and the en- 
“tire controversy otherwise set up in said petition being 
“wholly within the exclusive jurisdiction of said State court, 
“the plaintiff having sought in the State court to assert a 
“claim, invalid upon its face, against the defendant, Hunting- 
“ton, although inferentially separable in its nature from the 
“residue of the litigation embraced in his suit, yet, neverthe- 
“less, inseparably connected therewith. 


“Wherefore it is considered and adjudged by the court 
“that this court has not jurisdiction of this cause, and that 
“the same be remanded back to the district court of Harris 
“county, in the State of Texas, from whence it came. 


“And it further appearing to the court that this cause 
“was removed in good faith, owing to the ambiguous nature 
“of the cause of action as alleged in the petition, and further 
“that the plaintiff has dismissed the suit as to the defendant 
“Huntington, upon whose petition the same was so removed. 
“Wherefore it is further considered and adjudged by the 
“court that the plaintiff pay the cost of this suit in this 
“court, including the cost of the transcript filed by the said 


6 


“defendant, for which execution may issue after ten days 
trom the adjournment of this court.” 


% “ % x % % % 


Cuauncey B. Sasi, 
U.S. District Judge for the Eastern District of ‘Texas. 


(Trans. pp. 92, 93.) 


SPECIFICATIONS OF ERROR. 

That the District Judge erred in remanding the case to 
the State Court: 

1. In finding that the Cireuit Court, at the time of on 
removal, had no jurisdiction of the cause. 

2. In deciding that the plaintiff, by dismissing as to one 
of the defendants, authorized the court to remand the 
case to the State Court. 

3. That the court erred in remanding the cause instead 
of dismissing the bill at plaintiff’s costs. 


POINTS. 
I. 


The case was properly removed from the state court, there 
being a separable controversy between the plaintiff, a citi 
zen of ‘l’exas, on one side, and Huntington, a citizen of New 
York, on the other side, to which the other defendants were 
not necessary parties—the only allegation against C. P. 


Huntington being that he is the owner of the note for 


$335,000 and the trust deed to secure the same—and the 
prayer on the original petition to annul and cancel the note 


and trust deed. 


7 
IT. 


There is a controversy between the defendant, C. P. 
Huntington, a citizen of New York, on one side, and the 
plaintiff ‘and the other defendants on the other side, in 
which the interest of the plaintiff and the Texas Transpor- 
tation Company and its officers is to annul and declare void 
or bar by the statute of limitations, the recovery of the 
debt as evidenced by the note for $335,000 and secured by 
the trust deed, and it is the interest of the defendant, Hun. 
tington, to have the said debt established and secured, of 
which claim he is charged to be the sole owner. 

Harter v. Kernochan, 103 U.S. R., pp. 562, 566. 
Barney v. Latham, 103 U.S. B., p. 205. 

Pac. Rrd. Co. v. Ketchum, 101 U.S. R.,, p. 297. 
Removal Cases, 100 U.S. R., p. 457. 


Il. 


That the circuit court had jurisdiction at the time it was 
removed is evident upon an examination of the petition 
filed in the state court by plaintiff and the petition for re- 
moval by Huntington. The question of jurisdiction was 
considered adjudged and determined by the circuit judge 
on the motion awarding a re-pleader and the overruling 
of two motions to remand. : 


And being established, no act of the complainant there- 
after, either by dismissing one of the parties defend- 
ant, or either of the causes of action, would authorize the 
court to remand, although the court should dismiss the 
case at the cost of complainants. 


Phelps et al. v. Oaks, 117 U.S. R., 236. 
Clark v. Matthewson, 12 Peters, 164. 
Roberts v. Nelson, 8 Blatchford, 74. 
Carrington v. Railroad, 9 Blatchford, 467. 


8 
IV. 

The statute of 1875, sec. 5, gives authority to the circuit 
court to remand to the state court, only in two classes of 
cases: “ When it shall appear to the satisfaction of the 
“ court, after the suit has been brought or removed thereto, 
“ that it does not really and substantially involve a dispute 
“ or controversy, properly within the jurisdiction of said cir- 
cuit court, or that the parties to said suit have been im. 
“ properly or collusively made or joined for the purpose of 
‘ creating a case, cognizable, or removable under this act.” 
Neither of which questions can arise as the circuit court 
had already decided and entertained jurisdiction, and the 
action of the plaintiff thereafter in dismissing as to Hunt- 
ington, could only result in having the case dismissed and 
not remanded, and the action of the district judge, in decid- 
ing that “The plaintiff having sought in the state court to 
“ assert a claim, invalid upon its face, against the defendant 
“ Huntington, although inferentially separable in its nature 
“ from the residue of the litigation embraced in his suit, yet, 
“nevertheless, inseparably connected therewith,” could 
not reverse the decision of the circuit judge, made at a 
former term of the court, on the rule to re-plead. (Trans., 
pp. 65, 66.). And the motion to remand overruled at the 
same term. (Trans., pp. 66, 67.) 


(¢ 


His Honor, the district judge, seenis to be imbued with 
the thought that if a suit is instituted upon a claim, invalid 
on its face or bad on demurrer, a judge of the United States 
Court would have no jurisdiction over it when removed, 
thus construing the above section so as to authorize the 
court to remand any case when the claim would not justify 
a recovery, although the dispute or controversy should 
be earnestly contested between the parties. 
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9 
V. 

When a cause is ordered by the Cirenit Court to be re- 
manded the jurisdiction of the State Court re-attaches, and 
it takes its position and should be proceeded with as 
though no order of removal had been made. 

Insurance Co. v. Francis, 52 Miss., 457. 

Thatcher v. McWilliams, 47 Ga., 306. 

kx parte Insurance Company, 50 Ala., 464. 
VI. 

Our conclusions are, that a cause can only be remanded 
when the want of jurisdiction is shown to have existed at 
the time of the removal: When the jurisdiction of the Cir- 
cuit Court has been decided to have existed at the time of 
the removal, the court should control the cause until a 
final decree. If, by any act of the complainant, the court 
is deprived of jurisdiction, the suit should be dismissed at 
complainant’s cost. Should the order of the District Judge 
be affirmed, the result would bethat the appellant, C. P. Hunt- 
ington, is remanded to the State Court, not that he had 
illegally removed the suit, but because it was the judgment 
of the District Judge that the plaintiff, by entering a dis- 
missal, as to one defendant, could remand the case to the 
State Court, and, by such action, re-instate the dismissed 
defendant to the position he occupied before the removal, 
and thus force him to litigate in the State Court after he 
had complied with the law in asserting his right to a trial 
in the United States Court. If this is the law, plaintiffs 
will not be slow to take advantage of it when they, in 
removal suits, discover the judgment of the court tends 
to a ruling adverse to their interest. 


T. N. WAUL, 


Counsel for Appellants. 
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IN THE 
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Supreme Gourt of the United States. 


OCTOBER TERM, 1886. 


THE TEXAS TRANSPORTATION CoMPANy ef @J, 
Appellants, 
vs. No. 841. 
Henry SEELIGSON, 


Appellee.) 


To Mr. T. N. Wauvt, : 
Attorney for Appellants. 

Please take notice that this cause has been 
advanced for hearing under Rule Number XXXII and 
will be submitted to the court on Monday, March 28, 
1887. 

Respectfully, 
Wan. E. Ear.r, 
AND 
W. W. Boyce, 
Attorneys for Appellee. 


STATEMENT OF FACTS. 


The following are the facts which are deemed ma- 
terial in the consideration of the case, and they are 
summarised for the convenience of the court. 


PLAINTIFF :—HENRY SEELIGSON, Galveston, Texas. 


DEFENDANTS :—TEXAS TRANSFER Co., Harris County, . 
Texas. 


CHARLES Fow Ler, Galveston, Texas. 

KE. W. Cave, Harris County, Texas. 

L. Mrccrr, Harris County, Texas. 

A. C. Hutrcuixson, Louisiana, as Pres’t 


of defendant company. 


Petition filed in District Court, for Harris County, 
Texas, December 18, 1883, and by supplemental petition 
filed February 9, 1884, C. P. Z/untington, of New York, 
was made a party defendant. March 31, 1884, C. P. 
Huntington filed a petition for removal, wherein he 
alleged, “ that there is a controversy in said suit, which 
is wholly between citizens of different States, and 
which can be fully determined between them, to wit, 
a controversy between said Seeligson, plaintiff and 
your petitioner (Huntington), and a controversy be- 
tween your petitioner (Huntington), on one side, and 
in which the interests of the said Seeligson, the Texas 
Transportation Company, and the other defendants, 
officers of said company, is on the other side of said 
controversy.” (R., pp. 15, 14). 

In the Circuit Court of the United States all of the 
defendants demurred and on January 5, 1885, (R., p. 50) 
the demurrer was sustained as to C. P. Huntington 
and overruled as to the others; and leave to amend 
being granted, the complainant, on same day, amended 
his bill. (R., p. 54). 

On May 2, 1885, complainant moved to remand the 
cause to the State Court, which was overruled. (P. 67 
of Rk). 

On June 1, 1885, a demurrer was filed to the amended 
bill. (Rh., p. 84). 

On October 5, 1885, the complainant renewed his 
motion to remand (R., p. 87), which, on the 19th of 
November, 1885, was denied. (R., p. 91). 

On October 31, 1885, the defendants moved to strike 


3 
the amended bill from the files. (R., pp. 88, 89, and 90). 

On November 19, 1885, the complainant discontinued 
as to C. P. Huntington and moved to remand the cause 
as to the other defendants. (R., pp. 91 and 92). 

And on January 9, 1886, an order was made remand- 
ing the cause to the District Court of Harris County, 
in the State of Texas, in which order the court used 
the following language, to wit: 

“On motion by complainant to remand, it appearing 
that no cause of action was, in fact, stated good, either 
in law or equity, against the non-citizen Huntington 
in the petition originally filed in the State Court in 
this suit, or by the supplemental petition filed there 
herein, and the entire controversy otherwise set up in 
said petition being wholly within the exclusive juris- 
diction of said State Court, the plaintiff having sought 
in the State Court to assert a claim, invalid upon its 
face, against the defendant Huntington, although 
inferentially separable in its nature from the residue 
of the litigation embraced in his suit, yet, nevertheless, 
inseparably cunnected therewith.” (k., pp. 92 and 93). 

From this order remanding the cause to the State 
Court the defendants appealed. 


It appears from the record that the only person who 
petitioned to remove the cause to the Circuit Court of 
the United States was C. P. Huntington. It also ap- 
pears that the only ground upon which he based his 
petition for removal was that of “citizenship,” alleg- 
ing that there was a separable controversy between 
himself and Seeligson, (complainant,) the appellee, 
and also between himself and the complainant and 
other defendants. The pleadings certainly do not 
show that there is any ground for the last pretention ; 
nor does it fairly appear that there was any separable 
controversy between the defendant, Huntington, and 
the complainant, Seeligson. Be that as it may, how- 


e 
ever, When the complainant discontinued as to Hun- 


tington, dismissing his bill as to him, there was no 
party before the Federal Court as to whom it could 
hold the bill for jurisdiction on the ground of citizen- 
ship, and no other ground for removal bas been al- 
leged or suggested. 

That all issues of fact made upon the petition for 
removal must be tried in the Cireuit Court of the 
United States is so plain from the statutes, and has 
so often been held by this court, it is unnecessary to 
do more than state the proposition. In this case the 
Cireuit Court expressly holds in its order remanding 
the cause, that except as against the non-citizen Hun- 
tington, the entire controversy otherwise set up in 
said petition is wholly within the exclusive jurisdic- 
tion of the State Court. When, therefore, this ligament 
was cut by the dismissal of the bill as to Huntington, 
the cause was necessarily remanded to the State Court. 

Hyde ws. Ruble, 104 U.S., 407. 
Jarney os. Latham, 103 U.S., 205. 


It will not be questioned that the Cireuit Court had 
the power to allow the complainant to dismiss his bill 
as to Huntington. The record does not show that any 
objection was made by the appellant to this being 
done, and of course no objection of this nature can be 
made here which was not made below. Indeed the 
appellants demurred jointly in the Circuit Court to 
the amended bill, and their demurror was sustained 
as to Huntington. 


It cannot be pretended there was any ground for 
hearing the case in the Circuit Court after the bill 
was dismissed as to Huntington. Because no one else 
petitioned for removal, and because there was no 
separable controversy. 


The record discloses none, even whilst Huntington 
was a party, notwithstanding his petition, and none of 
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e. 
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the parties have suggested that there was after he 
was eliminated. | 
Case of Sewing. Machine Companies, 18 Wall., 
DD3. 
Blake os. McKim, 103 U.S., 336. 

Indeed it is a curious feature of this case that the 
defendants have appealed from the order remanding 
this case; and whilst the record has been filed for 
more than a year, the appellants seem indisposed to 
take any action towards bringing their appeal to a 
hearing, as they might have done under the rule. 

Wma. E. EARLE, 

AND | 

W. W. Boyce, 
Attorneys for Appellee. 
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JAMES H. FISHER VS. WILLIAM H. PERKINS. 


1 Assignment of Errors. 


Supreme Corrt of the United States. 


JAMES H. I'isner, Plaintiff in error, 
versus 
WitirAM H. Perkins, Defendant in Error. 


The plaintiff in error, James H. Fisher, makes the following as- 
signment of errors committed to his prejudice, namely : 


I. 


The court of appeals of Kentucky erred in reversing the judg- 
ment of the Daviess circuit court dismissing the petition of the de- 
fendant in error, William H. Perkins, and in rendering judgment 
for costs against plaintiff in error. Said court of appeals erred in 
not affirming said judgment of the said circuit court, and erred in 
holding, as it did, that the discharge of the plaintiff in error, James 
H. Fisher, set out and pleaded in his answer, was not a full and 
complete bar to any recovery by defendant in error, Perkins, on the 

debts set up in his petition; and erred in holding, as it did, 
2 that the debts set up in the petition were not provable debts 

in the bankrupt proceeding in which said discharge was 
eranted; and also erred in not holding that the defendant in error, 
Perkins, was not estopped because of having previously proving his 
said debts in the bankrupt proceeding in which said discharge was 
granted, to afterwards institute this action on said debts in the 
Daviess circuit court of the State of Kentucky; and erred in re- 
manding said action to said circuit court for proceedings consistent 
with its opinion. 


IT. 


The Daviess circuit court erred in rendering judgment in favor of 
the defendant in error, Perkins, and against the plaintiff in error, 
Fisher, for $318.21, with interest thereon at the rate of eight per 
centum per annum, from from the 19 day of June, 1877, until paid, 
credited by $60.00 paid 19th June, 1877, and also for $376.51, with 
interest at the like rate from the 16 day of February, until paid, and 
costs; to which judgment plaintiff in error objected and excepted | 


IT]. 


3 The superior court of kentucky erred in affirming the judg- 

ment of the Daviess circuit court set out in assignment II, 
and in rendering judgment in favor of defendant in error, Perkins, 
against the plaintiff in error, Fisher, and for costs. Said court erred 
in not reversing said judgment, and in not holding that the dis- 
charge in bankruptcy granted to plaintiff in error and pleaded by 
him in his answer was not a complete bar to any recovery upon the 
debts set up in the petition of the defendant in error, and in not 
holding defendant in error estopped by proving said debts in the 
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JAMES H. 


bankrupt proceeding in which said discharge was granted, to after- 
wards institute, as he did, this action on said debts. 


| 
IV. 
The said superior court, Daviess circuit court, and court of ap- 
peals e each and all erred in rendering any judgment whatever in 
said action against the plaintiff in error, Fisher. 


* 
4 Wherefore the plaintiff in error humbly prays this court to 
reverse each and all of said judgments. 


GEO. W. JOLLY, 
Attorney for James IT. Fisher, Plaintiff in Error. 


i 


a The United States of America to William H. Perkins, Greet- 
ing: 
g: 


You are hereby cited and admonished to be and appear at a Su- 
preme Court of the United States to be holden at Washington on 
the second Monday of October next, pursuant to a writ of error filed 
in the eclerk’s office of the superior court of the State of Kentucky, 
wherein James H. Fisher is plaintiff in error, and you are defend- 
ant in error, to show cause, if any there be, why the judgment ren- 
dered against the said plaintiff in error, as in the said writ of error 
mentioned, should not be corrected and why speedy justice should 
not be done to the parties in that behalf. 

Witness the Honorable Stanley Matthews, associate Justice of the 
Supreme Court of the United States, this second day of February, in 


the year of our Lord one thousand eight hundred and eighty- four. 
STANLEY MATTHEW S, 
Associate Justice. 
6 On the sixth day of February, in the year of our Lord one 


thousand eight hundred and eighty-four, personally appeared 
Benjamin B. Clarke, before me, the subscriber, and makes oath that 
he delivered a true copy of the within citation to William H. Per- 


kins. 
BENJAMIN B. CLARKE. 


Sworn . rage subscribed the sixth day of February, A. D. 1884. 
[Seal of J. C. Wandling, Notary Public, Owensboro’, Ky.] 
J. C. WANDLING. 
Notary Public. 


7 A copy of this writ oferror was, on Feb’y 6th, delivered to 

the defendant in error, William H. Perkins, by me at Owens- 
boro’, Kentucky, and a copy was also lodged in the clerk’s office 
where the record in this case remains, namely, the clerk’s oftice of 
the superior court of Kentucky, for the use of said William. H. Per- 


kins. , 
GEO. W. JOLLY, 
Att’y for Plaintiff in Error, James H. Fisher. 


i 
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S UNITED STATES OF AMERICA, 88: 


The President of the United States of America to the honorable 
the judges of the superior court of Kentucky, Greeting: 

Because in the record and proceedings, as also in the rendition of 
the judgment of a plea which is in the said superior court before 
you, or some of you, being the highest court of law or equity of the 
said State in which a decision could be had in the said suit between 
James HH. Fisher, appellant, and William I. Perkins, appellee, 
wherein was drawn in question the validity of a treaty or statute of 
or an authority exercised under the U nited States. and the decision 
was against their validity; or wherein was drawn in question the 
validity of a statute of or an authority exercised under said State, 
on the ground of their being repugnant to the Constitution, treaties, 
or laws of the United States, and the decision was in favor of such 
their validity ; or wherein was drawn in question the construction of 

a clause of the Constitution or of a treaty or statute of 
9 or commission heid under the United States, and the decision 

was against the title, right, privilege, or exemption specially 
set up or claimed under such clause of the said constitution, treaty, 
statute, or commission, a manifest error hath happened to the creat 
damage of the said James H. Fisher, as by his complaint appears, 
we, being willing that error, if any kath been, should be duly cor- 
rected and full and speedy justice done to the parties aforesaid in 
this behalf, do command you, if Judgment be therein given, that 
then, under your seal, distinctly and openly, you send the ‘record and 
proceedings ‘aforesaid, with all things concerning the same, to the 
Supreme Court of the United States, together with this writ, so that 
vou have the same at Washington on the second Monday of October 
next, in the said Supreme Court to be then and there held, that, the 
record and proceedings aforesaid being inspected, the said Supreme 
Court may cause further to be done therein to correct that error 
what of right and according to the laws and customs of the United 
States should be done. 

Witness the honorable Morrison R. Waite, Chief Justice of the said 
Supreme Court, the second day of February, in the year of our Lord 
one thousand eight hundred and eighty four. 

JAMES H. McK ENNEY, 
Clerk of the Supreme Court of the United States. 


Allowed, to operate as a supersedeas on giving bond in two thou- 
sand dollars. 
STANLEY MATTHEWS 


Associate J ustice. 


10 On the 16th day of February, 1884, the following supersedeas 
bond was filed in the clerk’s office of the court of appeals in 
the case of James H. Fisher against W. H. Perkins: 


Know all men by these presents that we, James H. Fisher, as 
principal, and Thomas Palmer and James A. ‘Small, as sureties, are 
held and firmly bound unto William H. Perkins in the full and just 
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sum of two thousand dollars, to be paid to the said William H. Per- 
kins, his certain attorney, executors, administrators, or assigns; to 
which payment, well and truly to be made, we bind ourselves, our 
heirs, executors, and administrators, jointly and severally, by these 
presents. 

Sealed with our seals and dated this — day of ,1n the year of 
our Lord one thousand eight hundred and eighty-four. 

Whereas lately at a session of the superior court of the State of 
Kentucky, in a suit depending in said court between James H. Fisher, 
appellant, and William H. Perkins, appellee, a Judgment was ren- 
dered against the said James H. Fisher, and the said James H. 
Fisher having obtained a writ of error and filed a copy thereof in 
the clerk’s office of the said court to reverse the judgment in the afore- 

said suit,and a citation directed tothe said William H. Perkins, 
11 citing and admonishing him to be and appear at a Supreme 

Court of the United States to be holden at Washington the 
second Monday of October next: 

Now, the condition of the above obligation is such that if the 
said James H. Fisher shall prosecute said writ of error to effect and 
answer all damages and costs if he fail to make his plea good, then 
the above obligation to be void; else to remain in full force and 
virtue. 


JAMES H. FISHER, [sear 

THOMAS PALMER, [skat. 

_ JAMES A. SMALL, SEAL. 

By their Attorney-in-fact, James H. Mchenney. 


Sealed and delivered in presence of— 
JAS. D. MAHER. 


Approved by— 
STANLEY MATTHEWS, 


Associate Justice. 


The following power-of-attorney was attached to said bond: 


We hereby nominate, constitute, and appoint James H. McKen- 
ney, of Washington, D. C., our true attorney-in-fact, and authority 
and empower him to sign our names to all such bond or bonds as 
may be necessary in the case of James H. Fisher, plaintiff in error, 
against William H. Perkins, defendant in error, in taking the same 
from the superior court of the State of Kentucky into the Supreme 
Court of the United States, and to have the same operate as a super- 
sedeas. 

Given under our hands, at Owensboro’, Kentucky, on this 
12 28th day of January, 1884. 
JAMES H. FISHER. [seat] 
THOMAS PALMER. | [srat.] 
J. A. SMALL. [ SEAL. | 
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UNITED STATES OF AMERICA, COMMONWEALTH OF KENTUCKY, | , 
County of Daviess, eee f sani 
I, John H. McHenry, a notary public in and for the county and 
State aforesaid, do certify that this day personally appeared before 
me James H. Fisher, James A. Small, and Thomas Palmer, and 
duly acknowledged the foregoing power of attorney to be their act 
and deed. : 
Given under my hand and seal of office, at Owensboro’, Kentucky, 
this 28th day of January, 185+. 
[SEAL. | JOHN H. McHENRY, 
Notary Public, Daviess Co., Nen’t’y. 
STATE OF KENTUCKY, | 
County of Daviess, J 
I, Thomas Palmer, state that [ am worth, over and above all my 
debts and liabilities and exemptions, the sum of two thousand 


dollars. 
THOMAS PALMER. 


r sel 4 


Subscribed and sworn to before me this 28th day of Janu- 
15 arv, 1884. 


[SEAL. ] 


STATE OF KENTUCKY, | is 
County of Daviess, |, ~ 
I, James A. Small, state that i am worth, over and above all my 

debts and liabilities and exemptions, the sum of two thousand 

dollars. 


JOHN H. McCHENRY, 
Notary Public, Daviess Co., Ken’t’y. 


J. A. SMALL. 


Subscribed and sworn to before me by James A. Small this 28th 
day of January, 1884. : 


[ SEAL. | JOHN H. McHENRY, 
Notary Public, Daviess Co., Kent y. 
Copies. ° 
Attest: THOS. J. HENRY, 
Clerk Court of Appeals. 
14 Superior Court. 


COMMONWEALTH OF KENTUCKY, sct: 

Pleas before the Honorable Richard Reid, presiding judge, and 
James H. Bowden, judge of the superior court of Kentucky, at 
the capitol, in the city of Frankfort, on the 11th day of January, 
1884. 

Appeal from the Daviess Circuit Court. 
JAMES H. FisHer, Appellant, 
against 


W. H. Perkins, &c., Appellees. 


Be it remembered that heretofore, on the 16th day of August 
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1882, the appellant filed a transcript of a record in the clerk’s office ; 
. . » . . { 
of the superior court in words and figures following, to wit: . ) 


Petition. 
Daviess Circuit Court. 

STATE OF KENTUCKY: 

Pleas before the Hon. Lucius P. Little, judge of the Daviess circuit - 
court, at the court-house, in the city of Owensboro’, on the 2oth : 
day of April, 1882. 

W. H. Perkins, Plaintiff, 


Us. 


WILLIAM FisHeR AND BroTHER, a late Firm Consisting of Wilham 
Fisher and James Fisher, Defendants. 


15 Be it remembered that on the 17th day of May, 1879, the 

plaintiff commenced this action by filing his petition in the 
clerk’s office of this court. Said petition is in words and figures as 
follows, viz: 


Petition. 

The plaintiff, W. H. Perkins, states: 

1. That at the times hereafter mentioned, namely, I'eb’y 16, 1877, 
and Dee. 15,1877, and before and since, the defendants, William 
Fisher and James Fisher, were copartners and doing business as 
merchants at the city of Owensboro’, Ky., under the firm name of 
Wilham Fisher and Bro. 

2. That Feb’y. 16, 1877, he drew his certain bill of exchange, by 
which he required the said Wiliam Fisher and Brother, four months 
thereafter, to pay to the order of J. B. Scott, at the Planters’ Bank, 
Owensboro’, ky., the sum of $313.21, which bill of exchange was 
duly presented to and accepted by the said William Fisher and 
Brother, and endorsed by said Scott to this plaintiff or order, who is 
the holder and owner thereof. By said bill of exchange the said 
Wilham Fisher and Brother, as acceptors, agreed and promised, four 
months thereafter, to pay to the holder and owner thereof $3138.21, 
with interest thereon at the rate of eight per cent. per annum, after 
maturity, until paid. No part of said debt has ever been paid, ex- 

cept $60, which is indorsed on said bill and was paid about 
16 the time of its maturity, namely, June 19, 1877. 
Said bill of exchange is filed herewith as part hereof, marked 


at. Pot 

3. That Dec. 15, 1877, he drew his certain bill of exchange, whereby 
he required the said William Fisher and Brother, sixty days after 
date, to pay to the order of himself, at the Deposit Bank, Owensboro’, 
the sum of $576.51, which bill of exchange was duly presented to 
and accepted by the said William Fisher and Brother, whereby they 
agreed at the said time and place to pay said sum as acceptors to the 
holder and owner thereof and also to pay interest thereon at the rate 
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of eight per cent. per annum after maturity until paid; that he in- 
dorsed said bill of exchange to his own order and is the holder and 
owner thereof. No part of said debt has ever been paid. 

Said bill of exchange is filed herewith as part hereof, marked B. 

Wherefore he prays for judgment against the defendant for $315.21, 
with interest thereon at the rate of eight per cent. per annum from 
June 19, 1877, until paid, credited by $60 on 19 June, 1877; also for 
$376.51, with interest thereon at the rate of eight per cent. per an- 
num from 16 Feb’y, 1878, until paid; also for his costs and all other 
proper relief. 

RILEY ann WALKER, 
Att’ys for Plaintiff 


\ 


17 4. The bill of exchange marked “A,” reterred to in the fore- 
going petition, is next copied : 


Bill of Exchange “A”. 
OWENSB ORO’ , Ky., Feb. 16, 1877 
$313.21. : , No. —. 
our months after date pay to the order of J. B. Scott payable 
at Planters’ Bank, Owensboro’, K.y.—three hundred and thirteen 7’5'5 
dollars. 

The parties hereto agree to pay all attorneys’ fees in case of suit 
on this paper; also to pay 8 per cent. interest thereon after maturity 
until paid. 

Value received, and charge to account of— 


W. H. PERKINS. 


To 

| Written across face:] Accepted. Wm. Fisher & Bro. 

Indorsements on the back: “ Pay to W. H. Perkins or order. J. 
Bb. Scott. Cr., by sixty dollars.” 


‘The bill of exchange marked “B,” referred to in the foregoing 
petition, is next copied : 


Bill of Exchange “ B.” 
Seieiiaiaaed Ky., Dec. 15, 1877 
S376.0L. No. —. 
Sixty days after date pay to the order of W. H. Perkins—payable 
at Deposit Bank, Owensboro’—three hundred seventy-six Poy dollars. 
The parties hereto agree to pay all attorneys’ fees in case of suit 
on this paper; also to pay 8 per cent. interest thereon after maturity 
until paid. 
Value received, and charge to account of— 
W. H. PERKINS. 
18 To W. Fisher & Bro. 
[Written across face:] Accepted. Wm. Fisher & Bro. 


Endorsed on the back: “ Pay to order of self. W. H. Perkins.” 
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Upon the filing of plaintiff’s petition summons was issued against 

Wm. Fisher and Brother , indorsed on the back: ‘To be served on 
Jas. Fisher, el’k,” and directed to the sheriff of Daviess county. 

- Said summons was by said sheriff returned endorsed as follows: 
“ executed on Jas. Fisher, May 17th, 1877, by delivering to him a 
true copy of the within. E. C. Davis, § S. D. C., by T. E. Aull, D8.” 


Order Filing Answer. 


At a session of the circuit court held in and for Daviess county, 
at its June term, 1879, on the 2d day of June, the following order 
was entered, viz: 


W. H. Perxtys, Plaintiff, ) 
'S. 7496. In Ordinary. 
WitttaAM Fisuer anp Bro., Defendants. } 


The defendants this day tendered their answer, which is ordered 
to be filed. 
The answer referred to in the foregoing order 1s next copied : 


Answer. 
~ Daviess Cireuit Court. 
W. H. Perkins, Plaintiff, 
vs. 


19 Wa. Fisner & Bro., a Late Firm Consisting of Wm. Fisher 
& Jas. Fisher, Defendants. 


The defendant, James H. Fisher, answering the complaint herein, 
says that on the 25d day of May, 1878, he, s’d defendant, then being 
a resident of the city of Owensboro’, county of Daviess, and State of 
Kkentucky, within the Jurisdiction of the district court of the United 
States for the district of Kky., and being then and there a bank- 
rupt within the true meaning of the act of Congress entitled “An 
act to establish a uniform system of bankruptcy throughout the 
United States, approved March 2d, 1867,” and amendments, and 
then and there owing debts which had not been created in conse- 
quence of a defalcation as a public officer, or as an executor, admin- 
coms cuardian, or trustee, or while acting in any other fiduci: ary 

“Ap acity, ‘and which he was unable to pay, did by a petition setting 
forth to the best tof] defendant’s knowledge, information, and belief 
a list of his creditors, both individual and those of the late firm of 
Wm. Fisher & Bro., and their respective places of residence, and the 
amounts due to each, together with an accurate inventory of his s’d 
defendant’s property, rights, and credits of every nature, kind, and 
description, individual and of the late firm of Wm. Fisher & Bro., 
and the location and situation of each and every parcel and portion 
thereof, which said petition was duly verified by his oath, apply to 

the said district court of the United States for the s’d 
20 district of Ky., the s’d court being held at Louisville, in 
the s’d district and State of Ky., before the Hon. Bland 


JAMES H. FISHER VS. WILLIAM H. PERKINS. 9 


Ballard, district judge of the United States for the district of 
Ky., and who then and there had: full power and lawful au- 
thority to hold s’d court by virtue of s’d act of Congress, and did 
therein declare himself to be unable to meet his debts and engage- 
ments, and pray to be declared a bankrupt, pursuant to the provis- 
ions of the s’d act, and the said petition being then and there 
received and filed by the s’d district court of the United States for 
the district of Ky., he was duly adjudged a bankrupt on the 28th 
day of May, 1878, by s’d court, a copy of which adjudication is here- 
with filed and made a part hereof, marked “A.” 

Il. That such proceedings were duly had therein — afterwards, to 
wit, on the 29th day of May, 1879, at Louisville, Kk y., a decree was 
duly made and entered in and by the s’‘d court in the s’d matter of 
the proceedings in bankruptcy upon s’d petition granting a dis- 
charge forever from his, defendant’s, debts provable » under sd act, of 
which the following is a copy: 


District Court of the United States. 


District oF Kentucky, at Louisville, sect: 


Whereas James H. Fisher has been duly adjudged a bankrupt 
under the act of Congress establishing a system of bankruptcy 
throughout the United States, and it appearing that his assets are 
equal to 30 % of the claims proved against his estate upon which 

he is liable as principal debtor, and appears to have otherwise 
21 conformed to alJ the requirements of law in that behalf, it is 

therefore ordered by the court that said James H. Fisher be 
forever discharged from all debts and claims which by said 
act are made provable against his estate, and which existed on the 
23d day of May, 1878, on which day the petition for adjudication 
was filed by him, excepting such debts, if any, as are by s‘d act ex- 
cepted from the operation of a discharge in bankruptcy. 

Given under my hand and seal of the court at Louisville, in said 
district, this 29th d: ay of May, A. D. 1879. 

[SEAL. | BLAND B. ALLARD, Judge. 


See exhibit marked B filed herewith and made part hereof. 


III. That the indebtedness alleged in the complaint accrued be- 
fore the filing by s’d defendant of his s’d petition in bankruptcy and 
of the granting of s’d discharge, and the indebtedness was one that 
was provable against this defendant, and proof of same was duly 
made and filed by the s’d plaintiff in s’d court on the 15th June, 
1878, in the proceedings in bankruptcy in which the s’d discharge 
was granted, and s’d defendant has been duly discharged from s’d 
indebtedness by s‘d court, and s ‘d indebtedness was not nor was any 
part thereof created in consequence of a defaleation as a public offi- 
cer or as executor, administrator, guardian, or trustee, or while act- 
ing in any fiduciary capacity. A copy of said proof of debt is filed 
herewith as part hereof, marked C. 


2—241 
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22 IV. That the late copartnership, Wm. Fisher & Bro., had no 


assets over which said defendant had any control or of the 
existence of which he had any knowledge other than stated in 


schedule. 
Wherefore he prays that the petition be dismissed as regards him, 
this defendant, and he be allowed his costs herein and all proper 


relief. 
G. W. JOLLY, 
J. D. SHORTELL, 
Alt’ys for Defendant, J. H. Fisher. 


The defendant, J. H. Fisher, says he believes the statements in the 
foregoing answer are true. | 
JAMES H. FISHER. : 
Sworn to before me by James H. Fisher this the 2nd day of June, 


1879. 
GEO. F. HAYNES, D. C. 


The adjudication in bankruptcy (Exhibit “A”) referred to in the 
foregoing answer is next copied. 


Form No. 5. 
Adjudication of Bankruptcy upon Dedtor’s Petition. 


In the District Court of the United States for the — District of 
Ky. In Bankruptcy. 

In the Matter of J. H. Fisner, by whom a Petition for Adjudication 
of Bankruptcy was filed on the 25 day of May, A. D. 1878, 1n said 
Court. 

At Owensboro’, in said district, on the 28 cay of May, A. D. 

23 1875, before J. Z. Moore, one of the registers of said court 

i Dankruptcey. 

I, the undersigned, a register of said court in bankruptey, upon 
good proof before me taken, do find that the said J. H. Fisher has 
become a bankrupt within the true intent and meaning of the act 
of Congress entitled “An act to establish a uniform system of bank- 
ruptey throughout the United States,” approved March 2,1867; and 
I do hereby declare and adjudge him a bankrupt accordingly. 

J. Z. MOORE, 
Register in Bankruptcy. 

A true copy. 

Attest: J. Z. MOORE, 
Register in Bankruptcy (lx. A). 


The discharge in bankruptcy (Exhibit B) referred to in the fore- 
going answer is next copied. 
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Exutrpir “ B.” 
Discharge in Bankruptcy. 
District Court of the United States. 5681. 
Distrricr oF Kentucky, at Louisville, set: 


Whereas James H. Fisher has been duly adjudged a bankrupt 
under the act of Congress establishing a uniform system of bank- 
ruptey throughout the United States, and it appearing that his assets 
are equal to thirty per centum of the claims proved against his 
estate upon which he is Hable as principal debtor, and appears to 
have otherwise conformed to all the requirements of law in that 

behalf: 
24 It is therefore ordered by the court that said James H. 

Fisher be forever discharged from all debts and claims which 
by said act are made provable against his estate and which existed 
on the 23 day of May, eighteen hundred and seventy-eight, on which 
day the petition for adjudication was filed by him, excepting such 
debts, if any,as are by said act excepted from the operation of a dis- 
charge in bankruptcy. 

Given under my hand and the seal of the court at Louisville, in 
said district, this 29 day of May, A. D. eighteen hundred and sey- 
enty-nine. 


[SEAL] BLAND BALLARD, Judge. 


The proof of debt (Exhibit C) referred [to] in the foregoing answer 
is next copied. 
EXHIBIT “ C.” 


Proof of Debt. 


In the Distriet Court of the United States for the District of Kent’y. 


In Bankruptey. 
In the Matter of J. H. Fisuer, Bankrupt. 
District OF KENTUCKY, 88: 

At Owensboro’, in the county of Daviess and State of Kent’y, on 
the tenth day of June, A. D. 1878, before me, J. Z. Moore, one of the 
registers In bankruptey in and for said district of Kent’y, came W. 
H. Perkins, of Owensboro’, in the county of Daviess and State of 
Kent’y, and made oath and says that the said J. H. Fisher, the per- 

son by whom a petition for adjudication in bankruptcy has 
25 been filed, at and before the filing of the said petition was 

and is still justly and truly indebted to this deponent, W. H. 
Perkins, in the sum of six hundred and twenty-nine dollars and 
seventy-seven cents. The original consideration of said debt was 
merchandise sold and delivered — Fisher & Bro., of which firm J. H. 
Fisher was a member, by deponent to said bankrupts’ firm at their 
instance and request. Said debt became due on the 16 day of June, 
A. D. 1877, and is evidenced and set forth in notes hereto attached, 
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marked “A” & B, and deponent says that uo judgment has been 
rendered thereon, and that a note has been received therefor or on 
account thereof. 

For which sum of six hundred & twenty-nine & 74, dollars and 
interest, as above stated, or any part thereof, this deponent says he 
has not, nor has any person by his order, or to this deponent’s 
knowledge or belief, for his use, had or received any manner of sat- 
isfaction or security whatsoever. 

And this deponent further says that this claim was not procured 
for the purpose of influencing the proceedings under the provisions 
contained in title LXI, “ Bankruptcy,” of the Revised Statutes of the 
United States and the amendments thereto; that no bargain or 
agreement, express or implied, has been made or entered into by 
or on behalf of said creditor to sell, transfer, or dispose of said claim, 

or any part thereof, against said bankrupt, or to take or re- 
26 ceive, directly or indirectly, any money, property, or consid- 

eration whatever whereby the vote of said ereditor for as- 
signee, or any action on the part of said creditor or of any other 
person in the proceedings under said act, has been, is, or shall be in 
any way effected, influenced, or controlled. 

And this deponent further says that he is duly authorized by his 
principal to make this affidavit, and that it is within his knowledge 
that the aforesaid debt was incurred as and for the consideration 
above stated, and that such debt, to the best of his knowledge and 
belief, still remains unpaid and unsatisfied. 

W. H. PERKINS, 
Deposing Creditor. 


Subseribed and sworn to before me, and the exhibit hereto attached: 
marked “A,” certified by me; and I will certify that all the state- 
ments in the foregoing depositions appear to be true, and that the 
proof of claim therein contained against the said bankrupt is satis- 
factory to me; and I further certify that the fees paid by the cred- 
itor named in said deposition for proof of debt for establishing the 
debt in the said deposition set forth amount to the sum of one & 723; 
dollars, and that the said amount is entitled to priority of payment 
under the provision contained in title LXI, “ Bankruptey,” of the 
Revised Statutes of the United States and the amendments thereto 
pursuant to general order No. 30, in bankruptcy. 

J. W. FEIGHAN, 


U. S. Commissioner. 


A copy. 
Attest : J. Z. MOORE, 
Register in Bankruptcy. 
27 The exhibits marked “A” & B, referred to in the foregoing 


proof of debt, are not on file. 
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Afterwards, to wit, on the 3d day of June, 1879, at a circuit court 
held as aforesaid, the following order was entered, viz: 


Order Filing Dem’r to Ans’r of Jas. Fisher. 
W. H. Perkins, Plaintiff, 
vs. 7496. In Ord’y. 
Wo. Fisuer & Bro., Defendants. 
The plaintiff this day tendered a dem’r to the answer of defend- 
ant, James Fisher, which is ordered to be filed. 
The demurrer referred to in the foregoing order is next copied. 


Demurrer. ‘ 


Daviess Cireuit Court. 
W. H. Perkins, Plaintiff, 
vs. 
WitiiAM FisHer & Bro., Defendants. 
The plaintiff, W. H. Perkins, demurs to the answer of James 
‘isher because it does state facts sufficie a 
Fisher because it does not state facts sufficient to constitute 


defense. 
RILEY & WALKER, 
Atty's for Plaintiff. 


- Afterwards, to wit, on the 3rd day of June, at a circuit court held 
as aforesaid, the following order was entered, viz: 
*K * * Kk * 
Order. Set for Trial. 
W. H. PERKINS 
US. 7496. In Ord’y. 
FIisHerR & Bro. 
* ** K “ K K * 
28 Neither party demanding a jury in the 7 foregoing cases, 
ordered, That the law and facts be submitted to the court, and 
the said actions are set for trial tothe 55th day of the present term, 
and leave is granted the parties to complete the issue. 


Afterwards, to wit, on the 23d day of June, 1879, at a circuit court 
held as aforesaid, the following order was entered, viz : 


Sub’td on Demurvrer. 
W.H. Perkins, Plaintiff, 
vs. In Ordinary. 
Wm. Fisuer & Bro., Defendants. 


By consent of parties this action is submitted on the demurrer to 
the answer herein. 
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Afterwards, to wit, on the 12th day of July, 1879, at a circuit court 
held as aforesaid, the following order was entered, viz: 


Order Filing Reply and Leave Given to File Rejoinder. 
W. H. Perkins, Plaintiff, . ] 
vs. >In Ord’y. 
W. Fisner & Bro., Defendants. | 
The plaintiff this day withdrew his demurrer herein to the an- 
swer of the defendant-, and thereupon tendered and moved the court 
to file his reply, to the filing of which the defendant- objected and 
the court advised. Said reply is ordered to be filed, to which the 
defendant- e xcepts, and leave is given defendant- to file rejoinder to 
reply by Monday next. 
29 The reply referred to in the foregoing order is next copied. 


Tteply. 
Daviess Circuit Court. 
W. H. Perkins, Plaintiff 
WS. 
WititiaM Fisuer & Bro., Defendants. 


The plaintiff, W. H. Perkins, in reply to the answer of James H. 
Fisher, states that the said James H. Fisher was a member of the 
firm of William Fisher & Bro. and of the firm of Carter & Fisher, 
the latter firm being composed of J. W. Carter and the said J. H. 
fisher, and the petition and proceedings in bankruptcy referred to 
and mentioned in said answer were the petition of and proceedings 
had by and in behalf of the said copartnership of Carter & Fisher, 
to and in which William Fisker & Bro. were not parties and were 
not affected thereby, and the adjudication and discharge in bank- 
ruptcy pleaded in said answer were granted in such proceedings and 
on the petition of Carter and Fishei and the said William Fisher «& 
Bro. have never been adjudged bankrupts or in any was discharged 
from the debts sued upon; that said proceedings in bankruptcy were 
the only proceedings in bankruptey 1 in which said James H. Fisher 
was affected or interested as a party, and he was only affected and 
interested in them asa member of the firm of Carter & Fisher. A 
copy of said petition, marked “A,” is filed berewith as_ part 

hereof. 
30 The plaintiff denies that in said proceedings in bankruptey 
the creditors of the firm of William Fisher & Bro. were set 
forth in the petition or otherwise, or that an inventory of the prop- 
erty, rights, or credits of the firm of William Fisher & Bro. were set 
forth in said proceedings in the petition or otherwise. 

2. In reply to the second paragraph of said answer the plaintiff 
says that no creditor of the firm of William Fisher and Brother re- 
ceived or was entitled to anything in such proceedings by Carter «& 
Fisher in bankruptey, and the assets of Carter & Fisher were alone 
equal to 50% of the claims proven against them, and were or will 
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be applied solely to such claims; that at the time of such proceed- 
ings in bankruptey there were, and ever since there have been and 
are now, partnership debts and partnership assets of the firm of Wil- 
liam Fisher & Brother, and said firm debts have never been paid, 
and said firm assets have never been administered in the bankrupt 
court or otherwise; that William Fisher, of the said firm of Wil- 
liam Fisher & Bro., did not join in or consent to the petition of said 
copartnership of Carter & Fisher in bankruptcy, and did not have 
any notice of the filing of said petition. 

3. In reply to the said third paragraph of the answer the plain- 
tiff denies that the defendant, James H. Fisher, has been discharged 

from the debts, or either of the debts, sued upon by said 
3 bankrupt court, or at all; moreover since said discharge the 

sald James H. Fisher has acknowledged the justice of said 
debts, and agreed and promised to pay them whenever he got able, 
and he is able to pay them, which plaintiff pleads as an estoppel on 
him to rely upon and plead said discharge in bankruptcy. 

This was to plaintiff’s att’y : 

4. In reply to the fourth paragraph of said answer plaintiff denies 
that the copartnership of William Fisher & Bro. had no assets over 
which the defendant, James H. Fisher, had any control, or of the 
existence of which he had any knowledge other than stated in 
schedule. 

Wherefore plaintiff prays for judgment as in his petition, and for 
all other proper relief. 
RILEY & WALKER, 

Attys for Plaintiff. 


W. II. Perkins says he believes the foregoing statements in this 
reply to be true. 


W. H. PERKINS. 


Sworn to before me by W.H. Perkins this the 7 day of July, 


1879. 
Att.: | R. 8S. TODD, AL C. 


‘The copartnership petition of Carter & Fisher, marked A and re- 
ferred to in the foregoing reply, is next copied. 


“A.” Form No. 2. 
Copartnership Petition. 


To the Hon. Bland Ballard, judge of the district court of the U.S. 
for the district of Kentucky : 

o2 The petition of J. W. Carter and J. H. Fisher, partners un- 

der the firm name and style of Carter & Fisher, of Owensboro’ 
in the county of Daviess and State Kentucky and district aforesaid, 
respectfully represent- that the said J. W. Carter and J. H. Fisher, 
copartners, transacting business at Owensboro’, in the county of 
Daviess and State of Kentucky and in said district, have resided 
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and carried on business under the firm name and style of Carter & 
Fisher for one year next immediately preceding the filing of this 
petition at Owensboro’, within said judicial district: that the members 
of said copartnership owe debts exceeding the amount of three hun- 
dred dollars, and are unable to pay all their debts in full ; that they 
are willing to surrender all their estate and effects for the benefit of 
their creditors, and desire to obtain the benefit of the act entitled 
“An act to establisb a uniform system of bankruptcy throughout 
the United States,” approved March 2, 1867. 

That the schedule hereto annexed, marked A and verified by their 
oaths, contains a full and true statement of all the debts of said co- 
partnership, and, as far as possible,the owners and places of residence 
of their creditors, and the further statements concerning such debts 
required by the provisions of said act; that the schedule hereto an- 

nexed, marked B, verified by their oaths, contains an accurate 
Oo inventory of all the estate of said copartnership as required 

by the provision of said act; and that said J. W. Carter fur- 
ther states that the schedule hereto annexed, marked C, verified by 
his oath, contains a full and true statement ofall his individual debts, 
and, as far as possible, the names and residence- of his creditors, and 
the further statement concerning such debts required by the provis- 
ions of said act; and that the schedule hereto annexed marked D, 
verified by his oath, contains an accurate inventory of all his indi- 
vidual estate as required by the provisions of said act; and said J. 
H. Fisher further states that the schedule hereto annexed, marked 
I, verified by his oath, contains a full and true statement of all his 
individual debts, and, as far as possible, the names and places of resi- 
dence of his creditors, and the further statements concerning such 
debts required by the provisions of said acts; and that the schedule 
hereto annexed, marked F, verified by his oatli, contains an accu- 
rate inventory of all his individual estate as required by the pro- 
visions said act. 

Wherefore your petitioners pray that after due proceedings had 
they may be adjudged by a decree of the court to be bankrupts 
within the perview of said act, and upon their compliance with all 
the requirements of said act, and all the orders and directions of the 
court made in pursuance thereof, they may be severally decreed to 

have a certifleate of discharge from all their debts provable 
3¢ under said act, and otherwise entitled to all benefits thereof. 
J. W. CARTER, 
J. H. FISHER, 
Petitioners. 
Oath to Foreqoing Petition. 


THe UNITED States OF AMERICA, | 
District of Kentucky, if wel 
We, J. W. Carter and J. H. Fisher, the petitioning debtors men- 
tioned and described in the foregoing petition, do hereby make 
solemn oath that the statements contained therein are true accord- 
ing to the best of our knowledge, information, and belief, and we do 
further make oath that we are citizens of the United States of 
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America and that we will bear true faith and allegiance to the 


same. 
J. W. CARTER, 
J. H. FISHER, 


Petitioners. 


Subseribed and sworn to before me this 20th day of May, A. _D. 


1878. 
J. W. FEIGHAN, 


U. S. Commissioner. 
A true copy. | 
Attest : J. Z. MOORE, 
Register in Bankruptcy. 
The exhibits referred to in the foregoing petition are not on file. 
Afterwards to wit, on the 14th day of July, 1879, at a cireuit court 
held as aforesaid, the following order was entered, viz: 


35 Order Filing Dem’r & Rejoinder. 
W. H. PERKINS, Plaintiff, \ 
Us. In Ordinary. 


JAS. H. Fisner & Bro., Defendants. j 


The defendant- tendered a demurrer to the first and second para- 
graphs of the pl’ff’s reply, and also tenderrd a rejoinder, which is or- 
dered to be filed. 

The demurrer referred to in the foregoing order is next copied. 


Demurrer & Rejoinder. 
Davies’ Circuit Court. 
W. H. Perkins, Plaintiff, 
US. 
JaAMes H. Fisner, Defendant. 

The defendant demurs to the first and second paragraph- of the 
reply. meee ay : 
SHORTLETT & JOLLY, 

Attys F. D. 


And for rejoinder to the third paragraph of the reply says 
denies that he ever did, at any time, since his said discharge wa 
sranted, to plaintifi’s attorney, or at all, acknowledge the justice of 
said debts, or either or any part thereof, or agreed or promised to 
pay the same, or either or any part thereof, el ither when able or at 
any time. | 

ae SHORTLETT & JOLLY, 

Attys P. D. 
James H. Fisher says the foregoing is true. | 
J. H. FISHER. 
—241 i 
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Sworn to before me by James H. Fisher this 14 July, 1879. 


Att. KF. CONWAY, CUk. 


36 Afterwards, to wit, on the 15th day of July, 1879, at a cir- 
cuit court held as aforesaid, the following order was entered, 


Rule vs. PUff to File Exhibits. 


W. H. Perkins, Plaintiff, \ 
vs. >In Ord’y. 
W. Fisner & Bro., Defendants, J 


On motion of defendants, the plaintiff is ruled to file the exhibits 
referred to in his petition or show cause against so doing, and there- 
upon pl’ff entered his appearance to the rule. 


Afterwards, to wit, on the 16th day of July, 1879, ata circuit 
court held as aforesaid. the following order was entered, viz: 


Rule vs. Plaintiff to File Exhibits A, B, C, D, FF, PF, G, & #1. 


WinntraAM. H. PERKINS, Plaintit, ) | 
US. -In Ordinary. 
Wa. Fisuer & Bro., Defendants, § 


On motion of defendant-, the plaintiff is ruied to file the Exhibits 
A,B, C, D, E, ’, G, & H, referred to in the exhibit filed with his reply, 
or show cause against so doing, the said exhibit being the petition 
in bankruptey of Carter & Fisher, Jno. Carter & J. M. Fisher, and 
to this rule the plaintiff objected and excepts. 


Afterwards, to wit, on the 17th day of July, 1879, at a circuit 
court held as aforesaid, the following order was entered, viz: 


Order Filing Response to Rule. Rule Discharged & Action Submitted 
on Demurrer. : 


W. H. Perkins, Plaintiff, 
'S. >In Ord’y. 
Wo. FisHer & Bro., Defendants, J 


37 This day came the parties, by their attornevs ; the plaintiff 

tendered his response to the rule herein, which is ordered to be 
filed, and, the court being sufficiently advised, it is adjudged by the 
court that said rule be,and the same is hereby, discharged ; to which 
the defendants except, and thereupon action was submitted to the 
court on the demurrers to the reply; and the court, having heard 
the argument of counsel, took the action under advisement. 
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~The response to rule referred to in the foregoing order is next 
copied : : 
Response to Rule. 
Daviess Circuit Court. 
PERKINS vs. FISHER & Bro. 


Plaintiff, in response to rule, says that he does not make ex- 
hibit referred to in rule part of his reply or pleadings. 
W. HT. PERKINS, 
By RILEY & WALKER. 


Afterwards, to wit, on the 18th day of July, 1879, at a cireuit 
court held as aforesaid, the following order was entered, viz: 


Order Sustaining Demurrer to Reply. 
Wma. R. Perkins, Plaintiff, / 
US. >In Ord’y. 
Wa. Fisuer & Bro., Defendants, J 


The court being sufficiently advised, it is adjudged by the 

5 court that the demurrer herein to the reply be, and the same 

is hereby, sustained, to whieh the plaintiff excepts, and 

defendants recover of plaintiff their costs herein about said demur- 
rer expended. 


Afterwards, to wit. on the Ist day of December, 1879, at a circuit 
court held as aforesaid, the following order was entered, viz: 
Order Set for Trial. 
W. H. Perktys,  ) 
Us. ~7496. In Ord’y 
W. H. Fisner, Xe. J 


x st *K 
* * * 


Neither party demanding a jury in the 7 foregoing actions, or- 
dered that said actions be set for trial to the 26th day of the present 
term, and the law and facts be submitted to the court. 


Afterwards, to wit, on the 5lst day of December, 1879, at a cir- 
cuit court held as aforesaid, the following order was entered, viz: 
Order Filing Amended Reply & Refiling Demurrer. 
W. H. Perkins, Plaintiff, ) 
VS. > 7496. In Ord’y. 
Wm. Fisuer & Bro., Defendants. J 
This day came the parties, by their attorneys. The plaintiff 


tendered an amended reply, to the filing of which defendants ob- 
jected, and the court — advised, overruled the objection, and said 
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reply is ordered to be filed; to which the defendants excepted ; 
and thereupon the defendants refiled their demurrer to the reply as 
amended, and this action is submitted on said demurrer. 
og For demurrer referred to in foregoing order see page 20. 
The amended reply referred to in the foregoing order is 
next copied. 
Amended Reply. 


Daviess Circuit Court. 


W. H. Perkins, Plaintiff, 
ag nst 
WititiAM Fisner & Bro., Defendants. 


1. Amending the first paragraph of the reply and replying further 
to the third paragraph of the answer, the plaintiff, W. H. Perkins, 
denies that any proof of the indebtedness mentioned in the petition 
was made or filed in the proceedings in bankruptey mentioned in 
said third paragraph of said reply. Hesays that Exhibit C in said 
reply is no part of said proceedings in bankruptcy, and was never filed 
therein. It is true that he went to the register’s office to make and 
file said paper, and was there informed it would be useless, when he 
abandoned such idea, took his notes, and instructed them not to file 
the same, and it was not filed when this suit was brought, nor did 
he pay any fee for proof of claims, but always looked to William 
Fisher & bro. to discharge the indebtedness mentioned in the peti- 
tion. 

2. Moreover, in the third paragraph of said reply he was mistaken 

as to the time the defendant, James H. Fisher, made the ac- 
40 knowledgement and promise and agreement therein alledged ; 
said acknowledgement, promise, and agreement were made 
before the discharge in bankruptey, and only a few days prior to the 
filing [of] the petition. ‘This plaintiff discovered since said reply 
was filed he was mistaken as to the date of said discharge. There 
has never been any settlement of the partnership business of Wm. 
Fisher & Bro. 
Wherefore he prays, &e. 


RILEY ann WALKER, Attys 
W. H. Perkins says he believes the foregoing statement to be true. 


Sworn to before me W. H. Perkins this 31 Dee., 1879. 
Att. : JAS. H. TAYLOR, D. C. 


Afterwards, to wit, on the 8th day of January, at a circuit court 
held as aforesaid, the following order was entered, viz: 


Order Withdrawing Demurrer. 


W. H. Perkins, Plaintiff, 
vs. 7996. In Ord’y. 
W. H. Fisoer & Bro., Defendants. 


The defendant- this day withdrew his demurrer to the plaintiff’s 
amended reply. 
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Afterwards, to wit, on the 7th day of June, 1880, at a circuit court 
held as aforesaid, the following order was entered, viz: 


Continuing Order. 


x x K 
W. H. PERKINS 
US. 7496. In Ord’y. 
FIsHer & Bro. 
* * * Kk - kk * 
41 Ordered, That the one hundred and twenty-six foregoing 


actions be, and the same are hereby, continued. 


Afterwards, to wit, on the 6th day of September, 1880, at a circuit 
court held as aforesaid, the following order was entered, viz: 


Set for Trial. 


sk sl “} sD sl ~l- x 
a “js - “> . 
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W. H. PERKINS \ 
US. -In Ord. 
Wa. Fisoer & Bro. j 
* ** x * *K “K x 


Neither party demanding a jury in the 6 foregeing actions, ordered 
that the said actions be set for trial the 25rd day of the present term, 
and the law and facts therein submitted to the court. 


Afterwards, to wit, on the Ist day of October, 1880, at a circuit 
court. held as aforesaid, the following order was entered, viz: 


Order Filing Demurrer. Petition Dismissed, &e. 


W. H. Perkins, Plaintiff, ) 
vs. >In Ord’y. 
WILLIAM FisHer & Brorner, Defendants. 


The defendants this day tendered a demurrer to the amended re- 
ply of plaintiff, which is ordered to be filed; and the cause coming on 
to be heard on said demurrer, it is the opinion of the court that said 
demurrer be sustained, to which the plaintiff excepts; and the plain- 
tiff failing to plead further, it is adjudged by the court that plaintiff 

take nething by his petition; that [the] same be dismissed, 
42 and defendant recover of plaintiff his costs herein expended, 
and may have execution; to all of which the pl’ff excepts. 


The demurrer referred to in the foregoing order is not on file. 
The schedule is next copied. 
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Schedule. 
Daviess Circuit Court. 
W. H. Perkins, Plaintiff, 
vs. 
Wma. Fisuer & Bro., Defendants. 


The clerk will please copy the entire record in this action for the 
court of appeals. a 
WEIR, WEIR & WALKER, 

Attorneys for Plaintiff. 

Endorsed on the back: “ Filed October 4th, 1880. Att.: PF. I 
Conway, clerk.” 

Afterwards, to wit, on the 27th day of February, at a rule day 
held at the clerk’s —of the Daviess circuit court in the city of Owens- 
boro’, the following order was entered, viz: 

W. H. Perkins, PI’ff, | 
| VS. -~7496. In Ord’y. 
J. H. Fisuer, Det’t. 

On motion of pl’ff, the mandate of the court of appeals, filed 
herein, 23 Feb’y, 1882, is now filed of record. Said mandate Is as 
follows: 

43 Mandate of Court of Appeals. 
THE STATE OF KENTUCKY: 
Court of Appeals. 
W. H. Perkins, Appellant, 
against 
James H. Fisner, Appellee. 
Appeal from a judgment of the Daviess circuit court. 
JANUARY 14, 1882. 

The court being sufficiently advised, it seems to them that the 
judgment herein is erroneous. It is, therefore, considered that said 
judgment be reversed and cause remanded for further proceedings 
not inconsistent with the opinion herein, which is ordered to be cer- 
tified to said court. 

A copy. 

Attest: T. C. JONES, C. C. A. 
By JAS. McAULIFF, D. C. 

Issued February 20, 1882. 

Endorsed on the back: “ Filed Feb’y 25, 1882. Att.: F. F. Con- 
way, clerk.” 


JAMES H. FISHER VS. WILLIAM H. PERKINS. ' Zs 


Order Filing Notice, Opinion, & Responses of Court of Appeals. 


The plaintiff also filed notice of the filing of said mandate, exe- 


cuted on J. H. Fisher, 25 Feb’y, 1882, and a copy of the opinion of 


the court of appeals herein, and also copy of the response of said 
court to the petition for rehearing. 
The notice referred to in the foregoing order is next copied, as fol- 
lows : 
Notice of Mandate of Court of Appeals. 
Daviess Circuit Court. 
W. H. Perkins, Plaintiff, 
US. 
Wma. Fisher & Bro., Defendants. 
OweEnsporo’, Feb’y 25d, 1882. 
tt The defendant, James H. Fisher, is hereby notified that the 
mandate of the court of appeals in the above-styled action 
has this day been filed in the clerk’s office of the Daviess circuit 
court. 
WEIR, WEIR & WALKER, 
Atty’s for W. H. Perkins. 


The opinion of the court of appeals referred to in the foregoing 
order is next copied. 


Opinion of Court of Appeals. 


STATE OF KENTUCKY: 
Court of Appeals. 
W. H. Perxktins, Appellant, vs. James H. Fisner, Appellee. 
Daviess Circuit Court. 
JAN Y 147TH, 1882. 

The court being sufficiently advised, delivered the following opin- 
ion, to wit: 

The record in this case shows that the appellee was a member of 
two firms, one under the style of Wm. Fisher & Bro., and the other 
of Carter and Fisher. | 

Carter and Fisher filed their petition in bankruptcy, asking to be 
released from the firm habilities of Carter and Fisher, and their in- 
dividual indebtedness. 


They obtained a discharge in the usual form [of] the firm and indi- 


vidual debts, and after this was done the appellant instituted this 
action on two “ bills of exchange accepted by the firm of Wi. 

Fisher & Bro. for several hundred dollars. The appellee 
45 pleaded his discharge in bankruptcy, to which the appellant 

replied that it was a debt of the firm of Wm. Fisher & Bro., 
and that said firm never went into bankruptcy, but on the contrary 
had and owned amounts that should be applhed to the payment of 
the two bills, further averring that the bankruptcy court took nojuris- 
diction of the firm assets of Wm. Fisher & Bro., nor was the claims 
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of the creditors of that firm prosecuted for payments of its assets 
distributed. There is no proof in this record that any such claim 
was prosecuted, or that the assets of the firm of Wm. Fisher and 
Bro. were distributed among creditors, but on the contrary the facts 
all conduce to sustain the reply. The firm of Wm. Fisher & Bro. 
may be perfectly solvent and the firm of Carter and Fisher insol- 
vent, and their individual estate insufficient to pay their individual 
debts. If this creditor of the firm of Wm. Fisher & Bro. had pre-| 
sented his claims for payment, he certainly would have received 
nothing until the partnership creditors of Carter & Fisher had been 
satisfied, and in Hudgins vs. Lane, 11 vol., B. K. register, it was de- 
cided that the discharge of a member of a firm on his individual 
petition in bankruptey, and without and proceeding by or against 
the firm, does not release the bankrupt from the partnership debts. 
Drummon, Judge, in ve M. 3 Biss., 491, says it is difficult 
46 to see how any member of th» firm can be released from his 
personal liabilities as such witt.out the court looking into the 
transactions of the firm and settling up its affairs. A man can- 
not be discharged from his liabilities as a member of the firm unless 
the debts and assets of the firm are considered and adjudicated upon 
by the court. See Casey v. Perry, 67 Main. In this case there is 
an attempt to show that these claims were presented and passed on 
by the bankrupt court, but there is no proof of this fact other than 
the explanation made by the appellant that he presented the claim 
and was told the court had no jurisdiction over the assets of Wm. 
Fisher & Bro. The appellant, upon the facts before us, was entitled 
to ajudgment. The judgment is reversed and cause remanded for 
further proceedings not inconsistent with this opinion. 
A copy. 
Att.: 
The response of the court of appeals, referred to in the foregoing 
order, is next copied: 


Response of Court of Appeals. 


Court of Appeals. 

STATE OF KENTUCKY: 

W. H. Perkins, Appellant, vs. Jas. H. Fisner, Appellee. 

Daviesss Circuit Court. 
Opinion. 
Fresy 2, 1882. 

47 The court, being sufficiently advised, delivered the follow- 

ing response: 

The judgment is reversed, and this court will not anticipate the 
action of the court below on that of counsel for the appellee. 

The court in its discretion will determine, no doubt, at the proper 
time after the entry of the mandate whether any amendments will 
be allowed. | 

Petition overruled. 

A copy. 

Att.: . 
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On the same day, to wit, February 27th, 1882, at the rule day held 
as aforesaid, the following order was entered, viz: 


Order Filing Rejoinder. 


W. H. Perkins, PI’ff, 
US. 7496. In Ord’y. 
J. H. Fisnxrr, Def ’t. 


The rejoinder of def’t, J. H. Fisher, to the amended reply of pl’ff 
was this day filed. 
The rejoinder referred to in the foregoing order is next copied: 


Rejoinder. 
Daviess Circuit Court. 
W. H. Perkins, Plaintiff, vs. Wa. Fisner & Bro., Defendants. 
tejoinder to amended reply. 


The defendant, J. H. Fisher, comes, and in rejoinder to the amended 
reply says: 


He denies — Exhibit C, filed with defendants’ answer, is no 
48 part of the said proceedings and record in bankruptcy, and 
denies said paper was not filed therein. 

Defendant has no knowledge or information sufficient to constitute a 
belief that at the time the plaintiff went to the register’s office to make 
and file said paper, or atany time, he was informed it would be useless, 
or that he abandoned such idea, or took his notes, or instructed 
thern not to filesame. Defendant denies said paper—. e., the proof, 
the debts, evidenced by the notes in suit, of which said Exhibit C 
filed with the answer is a copy—was not filed in said bankrupt pro- 
ceedings when thissuit was brought. Said paper—that 1s, said proof 
of said debts of which Exhibit Cis a copy—was filed in said proceed- 
ings in bankruptcy on the 10th day of June, A. D. 1878,and was in- 
dorsed as follows: 

“ Received. Filed June 10, A. D. 1878, J. Z. Moore, register.” 

And said paper was also on said day duly signed and sworn to by 
said plaintiff before Jno. W. Feighan, U.S. commissioner, and said 
paper is a part of the said record and proceedings in bankruptcy. 

Defendant has no knowledge or information sufficient to consti- 
tute a belief that plaintiff paid no fees for proof of claims. He de- 
nies — plaintiff always looked to Wm. Fisher & Bro. to discharge the 

indebtedness mentioned in the petition, and denies there has 
49 been no settlement of the partnership business of Wm. Fisher 
& Bro. 
GEO. W. JOLLY, Af?y. 


J. H. Fisher says this rejoinder is true. 
J. H. FISHER. 
Sworn to before me by J. H. Fisher this 27 Feb’y, 1882. 
Att. : F. F. CONWAY, CI. 
4—241 
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Afterwards, to wit, on the 6th day of March, 1882, at a circuit 
court held as aforesaid, the following order was entered, to wit: 
Order Set for Trial. 
PERKINS \ 
VS. 7496. In Ord’y. 
FISHER. 


* 4 - 4 - 4 > 


Neither party demanding a jury, the law and facts in the forego- 
ing five actions are submitted to the court and set for trial the 25d 
day of the present term. j 


Afterwards, to wit, on the 8th day of March, 1882, at a circuit 
court held as aforesaid, the following order was entered, viz: 
W. H. Perkins, PI’ff, ) 
US. ~In Ord’y. 
Jas. Fisner, &e., Deft’s. J 


The plaintiff moved the court to strike from the files the paper 
purporting to be a rejoinder to the amended reply, filed Feb’y 27, 
1882. 


e- ) . =" 4 : . ~~. 
On the same day, to wit, March 8th, 1882, at the cireuit court held 
as aforesaid, the following order was entered, viz: 


Order Filing Pet. & Bond & Motion to Transfer to District Court of 
United States. Mot. to Dismiss to Wm. Fisher. 


W. H. Perkins, PI’ff, 
50 VS. In Ord’y. 
J. H. Fisner, Def'’t. 


This day came the defendants, Jas. H. Fisher and William H. 
Fisher, and filed a petition and bond, and moved the court to ap- 
prove said bond, and to transfer this case to the circuit court of the 
United States for the district of Kentucky, to proceed no further 
herein except to make the order of removal, and to cause the record 
herein to be removed to the said circuit court; to all of which the 
plaintiff objected. 

The plaintiff moved the court to dismiss this action without preju- 
dice as to def’t Wm. Fisher; to which Wm. Fisher objects. 

The petition referred to in the foregoing order is next copied. 
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Petition for Removal. 
STATE OF KENTUCKY, Sct: 
Daviess Cireuit Ceurt. 
W. H. Perkins, Plaintiff, 


against 
Ww. Fisner & Bro., Defendants. 


Petition for removal to the cireuit court of the United States. dis 
trict of Kentucky. 


Your petitioners, the defendants in the above-styled action, Wil- 
liam Fisher and J. H. Fisher, come and state that the matter in 
dispute in the above-entitled suit exceeds, exclusive of costs, the sum 
or value of five hundred dollars, and that the controversy in said 

suit is between citizens of cifferent States; that the petitioner, 
5] William Fisher, was, at the time of the commencement of this 

suit, and still is, a citizen of the State of Missouri; and the 
plaintiff in said action, W. H. Perkins, was then, and still is, a citi- 
zen of the State of Kentucky, and that the other petitioner, J. H. 
lisher, was then, and still is,a citizen of the State of Kentucky. The 
defendants in said action, namely, Wm. Fisher & Bro., was a firm 
composed of the petitioners, W illiam Fisher and J. H. Fisher afore- 
said, and no others. 

Your petitioners further state that the defenses already made and 
to be made by Wilham Fisher arises under the laws of the United 
States, to wit, under an act of Congrees entitled “An act to establish 
a uniform system of bankruptcy throughout the United States,” 
approved March 2, 1867, and the amendments thereto. 

And your petitioners offer herewith a bond, with good and suffi- 
cient surety, for their entering in said circuit court of the United 
States, on the first day of its next session, a copy of the record in 
this suit, and for paying all costs that may be awarded by said cir- 
cuit ccurt if said court shall hold that this suit was wrongfully or 
improperly removed thereto. 

And they pray this court to proceed no further herein except to 
make the orders of removal required by law, and to accept the surety 

and bond, and to cause the record herein to be removed into 
o2 the said circuit court of the United States in and for the dis- 
trict of Kentucky, at Louisville, Ky.; and he will ever 
pray, «ce. 
GEO. W. JOLLY, 
Atty for Petitioners, Wm. Fisher & J. H1. Fisher. 


The bond referred to in the foregoing order and petition is next 
copied. 


Bond. 
Know all men by these presents that we, Wm. Fisher and J. H. 
Fisher, as principals, and James K. Tharp and J. A. Small, as sure- 
ties, are held and firmly bound unto W. H. Perkins in the penal 
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sum of one hundred dollars, [to]the payment whereof, well and truly 
to be made unto thesaid W. H. Perkins, his heirs and assigns, we bind 
ourselves, our heirs, representatives, and assigns, Jointly and sey- 
erally, firmly by these presents, yet upon these conditions: The said 
Wm. Fisher and J. H. Fisher having petitioned the Daviess circuit 
court for the county of Daviess, State of Kentucky, for the removal 
of a certain action therein pending, wherein W. H. Perkins 1s 
plaintiff and Wm. Fisher & Bro. are defendants, to the circuit court 
of the United States in and for the district of Kentucky, now, if the 
said petitioners shall enter into the said circuit court of the United 
States on the first day of its next session a copy of the records in 
said suit and shall well and truly pay all costs that may be awarded 
by said cireuit court of the Uuited States if said court shall 
D9 hold that said suit was wrongfully or improperly removed 
‘ thereto, then this obligation to be void; otherwise in full force 

and virtue. 

Witness our hands and seals this — day of March, A. D. 1882. 

JAS. K. THARP. [1, s.] 
J. A. SMALL. Lt s. | 


Afterwards, to wit, on the 11 day of March, 1882, at a circuit court 
held as aforesaid, the following judgment was entered, viz: 


Judgment. 
Daviess Circuit Court. 
W. H. Perkins, Plaintiff, v. Wa. Fisher & Bro., Defendants. 


This cause coming on to be heard on the motion of defendants to 
transfer the action to the United States circuit court, and the motion 
of plaintiff to dismiss the petition without prejudice as to Wm. 
Fisher, and the court being sufficiently advised, it is adjudged by 
the court that the said action as to both the defendants, William 
Fisher and James H. Fisher, be, and is hereby, transferred to the 
said circuit court of the United States at Louisville, Ky., and that 
the petition and bond tendered by defendants be, and is hereby, ac- 
cepted, and that the motion of the plaintiff to dismiss the petition 
without prejudice as to the defendant, William Fisher, be, and is 

hereby, overruled; to all and each part of which the plaintiff 
54 excepts and prays an appeal to the court of appeals, which is 

granted. Each of the defendants objected to the motion of 
plaintiff to an appeal to the court of appeals, and excepted to the 
ruling of court granting it on said petition and motion to transfer to 
circuit court of the United States. No evidence of any kind was 
heard. 


The assignment of errors is next copied. 
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Assignment of Errors. 
Daviess Circuit Court. 
W. H. Perkins, Plaintiff, vs. Wa. Fisner & Bro., Defendants. 


This day came the plaintiff, W. H. Perkins, and assigned the 
following as the errors committed by the Daviess circuit court, 
namely : 

(1.) The court erred in overruling to motion of plaintiff to dis- 
miss the petition without prejudice as to the defendant, William 
Fisher. 

(2.) The court erred in allowing the petition of the defendants, 
James H. Fisher and‘William Tisher, to remove the action to the 
circuit court of the United States to be filed. 

(3.) The court erred in accepting said petition. 

(4.) The court erred in accepting the bond for such removal ten- 
dered by said defendants. 

(5.) The court erred in accepting said petition and bond and 
transferring the action to the circuit court of the United States at 
Louisville, Ky., as to the defendant, James H. Fisher. 

DO (6.) The court erred in accepting said petition and bond 
and transferring the action to the circuit court of the United 
States at Louisville, Ky., as to the defendant, William Fisher. 
WEIR, WEIR & WALKER, 
Attus for Plaintiff. 

Endorsed on the back: Filed March 16th, 1882. Att.: F. F. Con- 
way, cl’k. : 

The schedule is next copied. 


Daviess Cireuit Court. 
W. H. Perkins, Plaintiff, v1. Wa. Fisner & Bro., Defendants. 


The clerk will copy the entire record, including all the processes 
in full against each of the defendants, for the court of appeals of 
Kentucky. 

WEIR, WEIR & WALKER, 
Att’'ys for Plaintiff: 


Endorsed on the back: “ Filed March 16, 1882. <Att.: EF. F. Con- 


way.” 


Afterwards, to wit, on the dth day of April, 1882, at a circuit 
court held as aforesaid, the following order was entered, viz: 


o6 Order Filing Order of United States District Court. 
W. H. Perkins, Plaintiff, 
v 7496. In Ord’y. 


WiLuiAM FisHer, Defendants. 


This day came the plaintiff and tendered the order in this cause 
of the circuit court of the United States for the district of ICentucky, 


30 JAMES H. FISHER VS. WILLIAM H. PERKINS. 


which is ordered by the court to be filed. Said order is in words and 
figures as follows, namely: 


Order of United States District Court. 
In the Circuit Court of the United States for the District of Kentucky. 


W. H. PERKINS 
v. > 279. 
WILLIAM FISHER & Bro. J 
. Turspay, March 28th, A. D. 1882. 

This day came the defendants, by William Reinecke, their atiorney, 
an- moved ihe court for a rule on plaintiff to deposit with the clerk 
of this court the sum of fifty dollars as security for costs, as required 
by the rules of this court. 

Thereupon came the plaintiff, by George M. Davis, his attorney, 
and moves the court to remand this case to the Daviess circuit court 
of Kentucky, whence it was transferred to this court. 

The court being advised of the motion of the defendants to require 
plaintifls to deposit fifty dollars as security for costs, it 1s considered 
by the court that said — be, and the same is hereby, overruled. 

The court being also advised of the plaintiff’s motion to remand, 
it is considered by the court that said motion be, and the same Is 

hereby, sustained. 
ay) It is therefore ordered that this case be remanded to the 
Daviess circuit court of Kentucky, from whence it came, to 
which the defendant-, by their attorney, excepts. 

A copy. 

Attest : SAM’L B. CRAIL, Clerk, 
By HENRY F. CASSIN, D. C. 


Order Dismissed as to Wm. Fisher and Action Set for Trial. 

On motion of plaintiff the petition is dismissed without prejudice 
as to the defendant, William Fisher, to which defendants, Wm. Fisher 
& Bro., object and except, and it is further considered by the court, 
on motion of plaintiff, that this cause be set on tne docket for trial 
on the 45rd day of the present term of this court. 

To the order setting the case for trial and to each part of this order 
the defendant- excepts. 


Afterwards, to wit, on the 24th day of April, 1852, at a cireuit court 
held as aforesaid, the following order was entered, viz: 


Order. Motion for Judgment. Action Taken Under Advisement. 
W. H. Perkins, PI’ff, ) 
vs. >In Ord’y. 
Wm. FisHer & Bro., Def’ts. J 


The pl’ff this day moved the court for a judgment herein on the 
face of the record, to which the defendants objected. 

The argument on said motion was heard and same was taken 
under advisement. 
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d Afterwards, to wit, on the 25th day of April, 1852, at a cir- 
58 cuit court beld as aforesaid, the following order and judgment 
was entered, viz: 


Motion to File Amended Answer & Overruled. 


W. H. Perkins, PI’ff, ] 
US. ~ 7496. In Ord’y. 
— Wa. Fisner & Bro., Def’ts. J 


The def’t- this day tendered and moved the court to filean amended 
answer herein, to which the pl’ff objected, and the court, being ad- 
vised, overruled said motion, and refused to allow said answer to be 
filed on the ground that it does not state facts sufficient to constitute 
a defense, to which ruling the defendant- excepts, and pl’ff’- motion 
for judgment on the face of the record being considered, and the 
court being advised, it is adjudged that said motion be sustained, 
and plaintiff recovers of def’t, James H. Fisher, the sum of $518.21, 
with interest thereon at the rate of eight per cent. per annum from 
June 19, 1877, until paid, credited by $60.00 paid 19 June, 1877. It 
is adjudged that pl’ff recover of said defendant the further sum of 
$376.01, with interest thereon at the rate of 8 per cent. per annum 
from 16 Feb’y, 1878, until paid, and his costs herein expended, to 
which the defendant, J. H. Fisher, excepts. 

The amended answer referred to in the foregoing order is next 

—= copied : 


Amended Answer. 
Daviess Cireuit Court, set: 
59 W. H. Perkine, PIP vs. We. Fisner & Bro., Def ’t-. 


The defendant, J. H. Fisher, comes and, by leave of court, amends 
his answer herein and says— | 
That the copartnership of Wm. Fisher & Bro. was dissolved on 
the — day of March, 1877, by mutial consent and agreement. 
That at the time of the filing of the petition and proceeding in 
bankruptey.mentioned in the original answer the said firm of Wm. 
Fisher & Bro. had no assets, and no assets of said firm were in ex- 
istance. 
At the dissolution of said firm there were a lot of book accounts 
| owing by various persons to said firm, but the persons owing the 
- the same were insolvent, and none of them were collectible, and the 
persons owing them had no estate out of which any part of said 
debts could be made. 
At the dissolution of said firm the books belonging to said copart- 
nershin were taken possession of by Wm. Fisher and were taken to 
IKkansas City, Missouri; he has never since then had possession or 
control of the same, or any of them. ‘These accounts were all the 
assets belonging to said firm, and were wholly worthless. 


GEO. W. JOLLY, Att'y P. D. 
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Jas. H. Fisher says the statements contained in this answer are 
true, as he verily believes. 


J. H. FISHER. 


60 Sworn to before me by J. H. Fisher this 24 Ap’l, 1882. 
H. W. SCOTT, 
A202 CE 
STATE OF KENTUCKY: 
Daviess Circuit Court. 


I, I’. IF. Conway, clerk of the Daviess circuit court, hereby certify 
that the foregoing forty-three pages (including that on page 44) of 
written matter contains a full, true, and complete transcript of the 
record mentioned in the caption as said record remains on file in my 
oflice. | 

Given under my hand, as clerk of the court aforesaid, this 29th 
day of April, 1882. 

F. F. CONWAY, Clerk. 


With the foregoing record the following statement and assign- 
ment of errors were filed, viz: 


Statement of Parties, &e. 
Stat t of Parties, & 
Court of Appeals of Kentucky. 
JAMES H. Fisner, Appellant, vs. W. H. Perkins, Appellee. 
Appeal from the Daviess circuit court. 

1. The name of the appellant is James H. Fisher. 

2. The name of the appellee is W. H. Perkins. 

3. The term and day when the judgment appealed from was ren- 
dered is the March term of the Daviess circuit court, in the year 
1882, and the 25 day of April, 1882; and said judgment may be 

found on page 42 of this record. 
6] 4. ‘The appellant wishes asummons issued for the appellee, 
W. H. Perkins, to Daviess county. 
G. W. JOLLY, 
WM. REINECKE, 
For the Appellant. 
Assignment of Errors. 

The appellant, James H. Fisher, assigns the following as errors 
committed by the Daviess circuit court, to his prejudice: 

1. The court erred in allowing the plaintiff, now appellee, to dis- 
miss the petition, without prejudice, as to the defendant, William 
Fisher. 

2. The court erred in overruling the motion of the defendant, 
now appellant, to file the amended answer tendered April 25, 1882. 
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are do. The court erred in sustaining the plaintiff, now appellee, fora 
judgment on the face of the record against the defendant, now ap- 
vs pellant, and in giving said judgment. 
G. W. JOLLY, 
WM. REINECKE, 
For the Appellant. 


Upon the filing of the foregoing record, &c.,in the said clerk’s 
office, theappellant, J. H. Fisher, executed a supersedeas bond, which 
is as follows: 


) of Clerk’s Office of the Court of Appeals of Kentucky. 
the JAMES H. Fisuer, Appellant, 

against 

9th W. U1. Perkins, Appellee. 

) Appeal from a judgment of the Daviess circuit court. 


62 Whereas the appellant has taken an appeal in the said case 
ial from a judgment rendered at its April term, 1882, against the 
appellant for three hundred and thirteen dollars and twenty-one 
cents, with int. at 8 per cent. from June 19, 1877, & three hundred 
and seventy-six 55,5 dollars, with interest at 8 per cent. from Feb’ry 
16, 1878, credited by sixty dollars paid June 19, 1877, & costs: 

Now the appellant, as principal, and E. Bennett, as surety, hereby 
covenant to and with the appellee that they will satisfy and pay the 
judgment and all costs and damages that may be adjudged against 
the said appellant in case the judgment shall be affirmed, and that 
they will satisfy any judgment or order which the court of appeals 
may render or order to be rendered by the inferior court not ex- 
ceeding in amount of value the judgment, and also pay all rents, 
hire, or damages to property during the pendency of the appeal of 
which the appellee is kept out of possession by reason thereof. 
be | Witness our hands this 16 day of Aug., 1882. 

Kk. BENNETT, 
7” By J. McAULIFFE, D.C, 
— His Att’y-in-Fact. 


The following is the power of att’y to sign said bond: 
We, the undersigned, hereby authorize the clerk of the court 


t of appeals or any deputy clerk of said court to sign our 
65 names to any bond superseding the judgment appealed from 
in this case, and the action of said clerk in said matter shall 

rors be as binding upon us as if done in person. 


June 10th, 1882. 
J. H. FISHER. 


K. BENNETT. 


| Signed by E. Bennett & J. H. Fisher in my presence. 
von GEO. W. JOLLY. 
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And thereupon the clerk of said court issued a summons and 
supersedeas. 

And thereafter, to wit, on the 3rd day of November, 1872, at a 
term of said superior court held as aforesaid, the following order 
was entered herein : 

Appellee’s Mot. to Affirm as a Delay Case Filed & Entered. 


Came the appellee, by counsel and filed his motion and moved 
the court to affirm the judgment herein as a delay case, which 
motion was submitted to the court. 

The motion referred to in the foregoing order is as follows: 


Motion to Affirm. 


Appellees moves the court to affirm the judgment appealed from 
as a delay case. This judgment is in accordance with the opinion 
in this cause delivered by the court of appeals Jan’y 14, 1882, in 
which the court said: 

“The appellant (W. H. Perkins), upon the facts before us, was en- 

titled to a judgment.” 
64 The record before this court is the same as that before the 

court of appeals, except that Fisher tendered an amendment, 
which the court below refused to file. This amendment presented 
no defense. With it in Perkins was entitled to a judgment under 
the opinion of the court of appeals. Besides, it was in the discre- 
tion of the court below to file or refuse the filing of such amend- 
ment. 


WEIR, WEIR & WALKER, 
Att’ys for Appellee. 


Afterwards, at a term of said court, held as aforesaid on the 18th 
day of November, 1882, the following order was entered herein: 


Motion Sustained & Judgment Affirmed. 


The court being sufficiently advised it is considered that the mo- 
tion to affirm the judgment herein as a delay case be sustained. It 
is considered that said judgment be affirmed, and that the appellee 
recover of the appellant ten per cent. damages upon the amount of 
the judgment supe-seded herein. 

It is further considered that the appellee recover of the appellant 
his costs herein expended, for which he may have execution. 


Afterwards, to wit, on the 20th day of November, i882, the fol- 
lowing order was entered herein: 


Pet. for Rehearing Filed. 


Came the appellant, by counsel, and filed his petition for a re- 
hearing of this cause, which was submitted to the court. 
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; and Go The following is the petition referred to in the foregoing 

order: 
Petition. 

,ata 

order [n a newspaper last night [| see that this case has been affirmed 
as a delay case. I was not notified, and did not know that any mo- 
tion had been made to affirm it as a delay case. Consequently I 
presumed it was heard either orally or on brief for appellee elone. 

— I do not know what rules this court may have adopted applicable 

ore to such a ease, but it seems to me that, whether under rules or in 
the absence of them, if a case is considered without a party having 
an opportunity to be heard it is in violation of a fundamental prin- 
ciple of law and legal procedure. I have always understood ‘that a 
party had a right to be heard, and also that he was entitled to an 
opportunity. I have had neither in this case. 

from Your honors are not unaware that when the mind has once 

inion passed over a matter, and arrived at a conclusion, it is naturally 

$2, in disinclined to reconsider it. The mind is naturally disposed to ‘jus- 
tify its position—to fortify it—rather than recede. Jfaving this 

as en- belief (and my belief is founded upon experience), I regard it as 
next to impossible to have a ease really reconsidered. 

re the 1 respectfully pray the court to grant a rehearing in this 

iment, “ase. 

sented 66 The case In re con C. Abbe, reported in the American 

under Law Register, vol. 7. new series, page- 824-829, seems to me 

lisere- to be entirely analogous. 

mend- Mr. Justice Field, who rendered the opinion in that case, and 

‘The opinion is too long to be copied here in extenso, but I hope 
the court will examine it in the law register. 

llee. I am sure the court will find it precisely analogous to the case at 
bar, and it cannot, I think, fail to conelude that upon the principles 

e 18th of In re Abbe the judgment below is erroneous. 

n: Besides I would call the attention of the court to another matter 
which seems to me to have been error. This case was in the court 
of appeals on appeal from a judgment rendered against plaintiff. 

The defendant demurred to the reply as amended, and the circuit 

— court sustained the demurrer, and the plaintiff refusing to plead 

od. It further the petition was dismissed. From this judgment Perkins 

»pellee appealed and the court of appeals reversed that judgment, being of 

punt of the opinion that the reply was good. The case being restored to ‘the 

7 docket in the court below and being called, the plaintiff Perkins 
vellant moved the court for judgment and this motion was sustained. Now 
this was entirely erroneous, except as the defendant’s pleadings pre- 
sented no defense. This I submit was erroneous. ‘The opihion of 

ne fol- the court of appeals does not go to that length. 


67 There were several issues on facts. Should there not have 
been a trial of the facts ? 
For instance, the answer alleges that Perkins proved his debts 
oe in suit in the bankrupt proceedings. This was denied. Here was 
then was a disputed question of fact. 
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Suppose it had satisfactorily appeared that he did prove his claim ; 
would not this court hold him estopped to deny that the discharge 
did not bar his claim ? 

He would have been held to have proved his claim against the 
assets of Fisher & Bro. first, and,second, against the personal estate 
of James H. Fisher. Unless my judgment is at fault, this is the 
effect of the case of Brown vs. Farmers’ Bank, 6 Bush, 193. 

It was a matter susceptible of proof whether any assets of Fisher 
& Bro. was exhibited or surrendered in the bankrupt case and ad- 
ministered. 

Respectfully, GEO. W. JOLLY, 
Atty for Fisher. 


Authority cited: Jn re Abbe, 7 A. L. R. (U.8.), 824; Brown vs. 
Bank, 6 Bush, 199. 

Afterwards, to wit, on the 24th day of November, 1882, at a term 
of said court held as aforesaid, the following order was entered 
herein : | 
68 Rehearing Granted & Order Aff’g Judq’t Set Aside. 

The court being sufficiently advised, it is considered that a re- 
hearing be granted herein, and that the order affirming the judgment 
herein asa delay case be set aside and the motion to affirm asa 
delay case overruled. 

Afterwards, to wit, on the 24th day of January, 1883, at a term of 
said court held as aforesaid, the following order was entered herein: 


Submitting. 


Ordered, That this cause be submitted, with leave to appellant to 
file brief by the Ist of March next. 

Afterwards, to wit, on the 11th day of January, 1884, the following 
order & judgment was entered herein: 

The court being sufficiently advised, it seems to them that there 
is no error in the judgment herein. 

It is therefore considered by the court that said judgment be 
affirmed,and that the appellee recover of the appellant ten per cent. 
damages upon the amount of the judgment superseded herein, which 
is ordered to be certified to said court. 

It is further considered that the appellee recover of the appellant 
his costs herein expended. 

The following is the opinion delivered on said 11th day of 
69 January, 1884, and upon which the aforesaid judgment was 
rendered, viz: 
Opinion. 


On a record iden-ical with this, except an amended answer which 
was tendered and not permitted to be filed after the return of the 
cause, the court of appeals held that a discharge in bankruptcy of a 
member of one firm on the petition of the firm did not release him 
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from liability on debts due by him asa member of another firm, 
and that Perkins on the facts before them was entitled to a jude- 
ment. This opinion is the law of this case, there being no addi- 
tional facts presented. 

As the amended answer is not madea part of the record by bill 
of exceptions or otherwise, we cannot consider whether it set up any 
defense. 

Judgment affirmed with damages. 


STATE OF KENTUCKY, sct: 


Superior Court. 


I, Thos. J. Henry, clerk of the court of appeals for the State of 


Kentucky, do her eby certify that the foregoing fifty-five and one-half 
pages contain a true and complete transcript “of the record and pro- 
ceedings on file and had in my office in the case of James H. Fisher 
against W. H. Perkins. 
Given under my hand and seal of office this 18th day of Febru- 
ary, 1884. 
[Seal Kentucky Court of Appeals. ] 


THOS. J.. HENRY, Clerk. 
Fee for this transcript, $16.00. 


70 COMMONWEALTH OF KENTUCKY: 
Superior Court. 
James H. Fisher to T. J. Henry, clerk, Dr. 


1884, Jan’y. For fees in case of self,as appellant, 7 
W. H. Perkins, appellee, ication 
fee for transcript to Supreme Court 


| sty SERRE URL, Clio es ein onan $21 85 
1888, June. Fee for transcript in case of W. H. 
Perkins vs. self, with seal, &e.___- . 11 00 


Costs paid by plaintiff on reversal by the 
NE I I instr cies cicnininicnmninnididit 67 25 


$100 10 


Endorsed on cover: Kentucky superior court. No. 241. James 
H. Fisher, plaintiff in error, vs. William H. Perkins. Filed 31st 
March, 1884. 
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Supreme Court of the United States. 


Octotrer Term, 1SSC. 


No. 241. 
JAMES H. FISHER, - - - - - PLAINTIFF IN ERROR, 
AGAINST 
WILLIAM H. PERKINS, - - - DEFENDANT IN ERROR. 


May 
In ERROR TO THE SUPERIOR COURT OF KENTUCKY. 


Briefand Arfeument for Plaintiff in Eorrer, 


BY 


GEORGE W. JOLLY. 
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Supreme Court of the United States. 


Octoker Derm, 1S8SS. 


No. 241. 
yASES H. FISHER, - - - - - PLAINTIFF IN ERROR, 
AGAINST 
WILLLAM H. PERKINS, - - - DEFENDANT IN ERROR. 


In ERROR TO THE SUPERIOR COURT OF KENTUCKY. 


BRIEF AND ARGUMENT FOR PLAINTIFF. 


STATEMENT. 


On the 17th day of May, 1879, defendant in error, William 
H. Perkins, commenced an action at law in the Daviess Circuit 
Court, State of Kentucky, against plaintiff in error, James H. 
Fisher, by filing in the clerk’s office of said court a petition 
and causing a summons to be issued thereon against him. In 
the petition it was alleged that on February 16th, 1877, and 
December 15th, 1877, plaintiff in «error and one William Fisher 
were copartners and carried on business in Owensboro, Ken- 
tucky, under the firm name of William Fisher & Brother; that 
on February 16th, 1877, said Perkins drew a certain bill of ex- 
change, whereby he required William Fisher & Brother, four 


‘months thereafter, to pay to the order of one J. B. Scott, at 
the Planters’ Bank of Owensboro, Ky., the sum of $315.21, 


which bill was accepted by William Fisher & Brother and that 
by the acceptance they agreed to pay same; that on December 
15th, 1877, ue drew another bill on said firm of Fisher & 
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Brother for $376.51, which was also accepted by them and they 
thereby agreed to pay it; that these bills were unpaid except 
$60.00 paid on the first mentioned bill on June tgth, 1877, 
and praying judgment for the amount of said bills with interest 
at 8 per cent. and costs. 

The plaintiffin error, James H. Fisher, filed an answe June 
2d, 1879, pleading that on the 23d day of May, 1878 being a 
resident of Owensboro, Kentucky, and within the jurisdiction 
of the District Court of the United States for the District of 
Kentucky, and being a bankrupt within the true meaning of the 
Act of Congress entitled, ‘‘An Act to establish a uniform sys- 
tem of Bankruptcy throughout the United States,’’ approved 
March 2d, 1867, and owing debts which he was unable to pay, 
and not created in consequence of a defalcation as a public of- 
ficer Or aS at) executor, administrator, guardian or trustee, or 
while acting in any fiduciary capacity, and while he was unable 
to pay, did, by a petition setting forth to the best of his knowl- 
edge, information and belief, a full list of all his liabilities both 
individual and as a member of the /aée firm of William Fisher 
& Brother, together with an accurate inventory of all his prop- 
erty, rights and credits individual and of the /aé firm of Wil- 
liam Fisher & brother, which petition was duly verified by 
plaintiff in error and filed, and that he was by the District 
Court of the United States for the District of Kentucky duly 
adjudged a bankrupt on the 28th day of May, 1878, and a copy 
of the adjudication was filed with said answer as part of it, 
marked ‘‘A.”’; that subsequently such proceedings were duly and 
regulariy had in said court in said matter as that on the 29th 
day of May, 1879, the plaintiff in error, James H. Fisher, was 
duly discharged from all his debts, provable in said proceeding ; 
and the discharge was copied at length into the answer and the 
original, filed as part of it, marked ‘‘B.”’ That the debts sued 
on were creaied long before the filing of said petition in bank- 
ruptcy, and that said Perkins proved both said debts in the 
bankrupt proceeding, anda certified copy of the proof was filed 
as part of the answer, ‘‘C.,’’ and it was also alleged that W5l- 
liam Fisher & Brother had no other assets than those stated in 
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the schedules inthe bankrupt proceeding. (Record, pp. 8-12.) 

To this answer defendant in error replied (Record, p. 14) al- 
leging that the bankrupt proceedings were by and on behalf of 
Carter & Fisher and that William Fisher & Brother were not 
parties and were not affected thereby ; that plaintiff in error, 
James H. Fisher was a member of both firms; that the firm of 
William Fisher & Brother have never been adjudged bankrupts ; 
that the proceedings in which the discharge was granted were 
those of Carter & Fisher. It is also denied that the creditors of 
William Fisher & Brother were set forth in said proceedings or 
that an inventory was given of the property, rights or credits of 
William Fisher & Brother. It was alleged that William Fisher 
was not aparty-to said bankrupt proceedings ; that Perkins 
neither received nor was entitled to any dividends in the bank- 
rupt proceeding. He denied also that plaintiff in error, James 
H. Fisher, was discharged from the payment of the debts in 
suit and he filed a copy of the petition in the bankrupt pro- 
ceeding. (He alleged a subsequent promise by Fisher to pay 
the debts in suit, but afterward by an amended reply filed 31 
December, 1879—Record, p. 20—this averment was with- 
drawn. Ogden vs. Redd, 13 Bush, 582.) 

Plaintiff in error filed a demurrer to the first and second par- 
agraphs of the reply and a rejoinder in which the subsequent 
promise was denied. ~The demurrer was sustained. Anamend- 
ed reply was filed in which the making of the proot of debt was de- 
nied ; and denied also that the proof was filed, saying he went 
to the Register’s office to file it, but was told that it was useless 
and abandoned the idea. He states that the promise by 
Fisher to pay the debt was made before the granting of the 
discharge. 

The demurrer was sustained to the reply as amended, and 
Perkins failing to plead farcaer, his petition was dismissed. 
(Record, p. 21.) , 

Fiom that judgment dciendant in error, Perkins, prosecuted 
an appeal to the Court of Appeals of Kentucky, and that 
court, January 14th, 18582, reversed the judgment dismissing 
tue petition. Pie Court ot Appeals held, in substance, that the 
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4 
discharge and other facts pleaded by the plaintiff in error in 
his answer and subsequent pleadings constituted no , defense— 
that the discharge was no bar to a recovery by Perkins. The 
action was remanded to the Daviess Circuit Court for further 
proceedings in conformity with the opinion. (Record, pp. 
23-24.) The case is reported in 80th Ky., page 11. 

The mandate was filed and the action restored to the docket. 

Plaintiff in error on February 27, 1882, filed a rejoinder to 
the amended reply in which he denied that exhibit. ‘*C” filed 
with his answer was not a part of the record in the proceed- 
ings in the case of bankruptcy, and denies the proof of debt 
of which exhibit ‘‘C”’ is a copy was not filed therein, denies 
Perkins was informed it would be useless to file, or that he 
abandoned the idea of filing it, or instructed ‘‘them”’ not to file 
it, or paid no fee. He then avers that the proof of debt of 
which exhibit ‘‘C”’ filed with his answer is a copy proving the 
debts in suit, was filed in the bankrupt proceeding on June 1oth, 
A. D., 1878, and was indorsed: ‘‘Received, Filed, June loth, 
A. D., 1878, J. Z. Moore, Kegister,’’ and that Perkins also on 
said day signed and verified, under oath, the proof of debt be- 
fore J. W. Feighan, U. S. Commissioner, and denied that the 
partnership of William Fisher & Brother had not been settled. 
(Record, p. 25 ) 

William Fisher, of the late firmof William Fisher & Brother, 
and who resides in Missouri, on March 8th, 1882, filed a_ peti- 
tion for the removal of the case into the United States Circuit 
Court, which was granted, but the case was remanded back to 
the State court, and April 5th, 1882, the defendant in error dis- 
missed his action against William Fisher without prejudice. 
(Record, pp. 27-30. | 

On 25th day of April, 1882, plaintiff in error moved to file 
an amended answer, which was refused on the ground it pre- 
sented no defense. The defendant in error moved the court 
for a judgment ox the face of the record, to which plaintiff in 
error oljected. (Record, p. 30.) The motion was sustained and 
judgment was rendered in favor of of defendant in error, Per- 
kins, for $313.21, with interest at 8 per cent. annum from 
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June roth, 1877 until paid, subject to a cred 
June tgth, 1877 ; and also judgment for $376 
at 8 per cent. per annum from February 16tit, 
and costs ; to which plaintiff in error excepted. 

From this judgment plaintiff in error prose 
to the Court of Appeals, and a complete tran 
ord was filed in that court August , 1882 

Upon the organization of the Superior ( 
pursuant to an Act of the General Aseimbiy 
weaith of Kentucky, approved April 22d, 18 
this case was transferred to that court. | Dho- 


regulating the appellate jurisdiction of the co 
to take the same by appeal to the Court of Appeals.”’ 

Surely it cannot be reasonably contended that it wasthe du- 
tv of plaintiff in error, before suing out this writ of error, to 
have appeared before the Superior Court, and prayed for an 
appeal to the Court of Appeals, when on the face of the stat- 
ute, which ts too plain and unambiguous to need construction, 
he was not ‘‘entitled”’ to it? 

And would it not be extraordinary under the circumstances 
of this case to require that to be done, when the Superior 
Court affirmed the judgment of the Circuit Court in obedience 
and pursuant to the opinion of the Court of Appeals ? 

The Court of Appeals reversed the case and vemanded it for 
further proceedings not inconsistent with its opinion. (80 Ky. 
B. #3) , 

That was not a final judgment for the purposes of a writ of 
error to this court. (Johnson vs. Keith, 117 U. S., 199.) 

The judgment in this case by the Superior Court was final, 
and was rendered by the highest court in the State in which a 
decision could be had. 


II. The United States Revised Statutes provides as follows : 
“Sec. 709.—A final judgment or decree in any suit in the 
highest court of a State, in which a decision of the suit could 
be had, * * * where any title, ght, previlege or tmmunt- 
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On the 11th day of January, 1884, the Superior Court af- 
firmed tie judgment of the Daviess Circuit Court—the record 
they say, being the same as when the case was before the 
Court of Appeals. From this judgment there was no appeal 
to the Court of Appeals, or any other State court ; the amount 
involved being less, excluding interest and cost, than $1,000, 
and the opinion being delivered without a dissenting vote, and 
no two or any of the judges having certified that in their opin- 
ion the question involved was novel, or of sufficient import- 
ance to have the same appealed to the Court of Appeals. 

In affirming said judgment the Superior Court held that the 
opinion of the Court of Appeals constituted the law of this 


Perkins was informed it would be useless to mie, or tnat he 
abandoned the idea of filing it, or instructed ‘‘them”’ not to file 
it, or paid no fee. He then avers that the proof of debt of 
which exhibit ‘‘C’’ filed with his answer is a copy proving the 
debts in suit, was filed in the bankrupt proceeding on June 1oth, 
A. D., 1878, and was indorsed: ‘‘Received, Filed, June toth, 
A. D., 1878, J. Z. Moore, Register,”’ and that Perkins also on 
said day signed and verified, under oath, the proof of debt be- 
fore J. W. Feighan, U. S. Commissioner, and denied that the 
partnership of William Fisher & Brother had not been settled. 
(Record, p. 25 ) 

William Fisher, of the late firmof William Fisher & Brother, 
and who resides in Missouri, on March 8th, 1882, filed a_ peti- 
tion for the removal of the case into the United States Circuit 
Court, which was granted, but the case was remanded back to 
the State court, and April 5th, 1882, the defendant in error dis- 
missed his action against William Fisher without prejudice. 
(Record, pp. 27-30. 

On 25th day of April, 1882, plaintiff in error moved to file 
an amended answer, which was refused on the ground it pre 
sented no defense. The defendant in error moved the cour 
for a judgment ox the face of the record, to which plaintiff i 
error objected. (Record, p. 30.) The motion was sustained an 
judgment was rendered in favor of of defendant in error, Pe: 
kins, for $313.21, with interest at 8 per cent. annum fror 


/ 
ARGUMENT. 


I. Itis manifest enough from an inspection of the fifth section 
of the statute creating the Superior Court of Kentucky, that 
the plaintiff in error had no right or power to appeal this case 
to the Court of Appeals; the value in controversy, excluding 
interest and costs, was less than $1,000; the judgment of the 
Daviess Circuit Court was affirmed by the Superior Court 
without a dissenting vote—because, as the court say, the Court 
of Appeals had held that the discharge in bankruptcy did not 
release Fisher, and that Perkins was entitled to judgment, and 
that opinion settled the law of this case; and no two of the judges 
having certified that the question involved was novel, or of suf- 
ficient importance—therefore plaintiff in error was zot ‘ ‘entitled 
to take the same by appeal to the Court of Appeals.”’ 

Surely it cannot be reasonably contended that it wasthe du- 
tv of plaintiff in error, before suing out this writ of error, to 
have appeared before the Superior Court, and praye! for an 
appeal to the Court of Appeals, when on the face of the stat- 
ute, which is too plain and unambiguous to need construction, 


he was not ‘‘entitled’’ to it ? 

And would it not be extraordinary under the circumstances 
of this case to require that to be done, when the Superior 
Court affirmed the judgment of the Circuit Court in obedience 
and pursuant to the opinion of the Court of Appeals? 

The Court of Appeals reversed the case and remanded it for 
further proceedings not inconsistent with its opinion. (80 Ky. 
os 

That was not a final judgment for the purposes of a writ of 
error to this court. (Johnson vs. Keith, 117 U. S., Igg.) 

The judgment in this case by the Superior Court was final, 
and was rendered by the highest court in the State in which a 
decision could be had. 


II. The United States Revised Statutes provides as follows : 
“Sec. 709.—A final judgment or decree in any suit in the 
highest court of a State, in which a decision of the suit could 
be had, * * * where any title, ght, privilege or tmmunt- 
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/y is claimed under the Constitution, or any treaty or statute of, 
or commission held, or authority exercised under, the United 
States, and the decision zs agazust the title, z7ght, privilege or tm- 
munity specially set up or claimed, by either party, under 
such Constitution, treaty, statute, commission, or authority, 
may be re-examined and reversed or affirmed in the Supreme 
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Court upon a writ of error. 

This isa case where a vght, privilege or tmmunity was Claimed 
under a statute of, or authority exercised under the United States 
and the decision was agazrs¢ the right, privilege or immunity 
specially setup and claimed by plaintiff in error, and the case may 
therefore be re-examined and reversed or affirmed in this court ? 

The discharge pleaded by the plaintiff in error, in his an- 
swer, in bar of the action, was duly granted to him by the 
United States District Court for the District of Kentucky, sit- 
ting in bankruptcy, under the authority conferred by the Act 
of Congress to establish a uniform system of bankruptcy 
throughout the United States. 

By the judgment of the court, in the proceeding in bank- 

ruptcy, plaintiff in error was forever discharged from all debts 
and claims which by said act, were made provable against hig 
estate, and which existed on the 23d day of May, 1878. 
_ A determination of the scope and effect of the discharge is 
necessarily involved, and that will require, not only an exam- 
ination and construction of the discharge, but also of the stat- 
ute under which it was issued, In this way only can the ex- 
tent of the right or immunity given or conferred by the stat- 
ute and authority of the District Court be ascertained. Whether 
the court determines that the discharge was, or was not 
a bar to the cause of action, this examination and construction 
is necessary here and was necessary in the courts below. 

That a Federal question is involved in this case, and that 
this court consequently has jurisdiction, seems to be clearly es- 
tablished by the following cases: 

Hill vs. Harding, 107 U. S., 631. 

F. and T. Insurance Co. vs. Murphy, 111 U. S., 738. 

N. O., &c. R. R. Co. vs. Delamore, 114 U. S., 501. 
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Dupasseur vs. Rocherau, 2: Wall, 130. 

Wolf vs. Stix, 96 U. S., 541. 

In the case last cited, an attempt was made to plead the dis- 
charge in bankruptcy, in the Supreme Court of Tennessee, af- 
ter the decree was rendered, and the court refused to permit it 
to be done upon the ground that no new defense could be made 
in that court, the writ of error was dismissed upon the ground 
that no Federal question was involved—but it seems to be in- 
ferable from the language of the opinion that if the discharge 
had been pleaded,then such question would have been involved. 

Though no motion to dismiss this writ of error has been made 
such motion may perhaps be made, or whether made or not, the 
points discussed in paragraphs one and two, may, it is supposed, be 
considered by the court: it has therefore been thought not improp- 
er by counsel for plaintiff in error, to discuss them briefly as 


above. 


III. It is necessary that we should ascertain the exact 
condition of the record, at the time the judgment was render- 
ed in the Daviess Circuit Court, and for the convenience of the 
court the facts believed to stand admitted, and the issues 
formed by the pleadings are next stated. 

The following facts stood admitted on the face of the record: 


1. The debts sued on. 
2. That plaintiff in error, James H. Fisher, was duly ad- 


judged a bankrupt by the U. S. District Court for the District 
of Kentucky, on the 28th day of May, 1878, ona petition 
filed on the 23d day of May, 1878. 

3. That a discharge was duly granted to the plaintiff in er- 
ror, James H. Fisher, on the 29th day of May, 1879, discharg- 
ing him from all debts and claims that by the Act were made 
provable against his estate, and which existed on the 23d day 
of May, 1878. 

4. That the debts sued on existed before the proceedings 
in bankruptcy were commenced. 

5. hat the plaintiff in error was a member of two firms: 
the é/ate firm of William Fisher & Brother, and the existing 
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firm of Carter & Fisher, at the time the proceedings in bank- 
ruptcy were commenced. 

6. Inthe reply it is alleged that the adjudication and dis- 
charge pleaded by plaintiff in error in his answer, were granted 
in proceedings by and on behalf of Carter & Fisher, and that 
the copartnership of William Fisher & Brother was never ad- 
judged bankrupt. There is no rejoinder to this averment. 

7. That the debts sued on were not created in consequence of 
a defalcation as a public officer, or as executor, administrator, 
guardian, or trustee, or while acting in any fiduciary capacity. 
It was so alleged by plaintiff in error in his answer, and not de- 
nied. (Record, p. g,) 


There were issues made by the pleadings as follows: 

1. As to whether a list of the creditors and an inventory 
of the assets of the firm of William Fisher & Brother were 
given in the bankrupt proceedings, and whether there were any 
other assets belonging to that firm of which James H. Fisher 
had knowledge or over which he had any control, than those 
stated in the schedules. 

These facts were alleged by Fisher, and denied by Perkins in 
the reply. 

2, As to whether Perkins made and filed proof of the debts 
sued on, in the bankrupt proceedings. It was so alleged in 
the answer and a certified copy of the proof filed as part of it. 
Perkins, in the amended reply, denies any proof of the debts 
was made or filed, and avers that exhibit ‘‘C’’ was no part of 
the proceedings and was never filed. He says he went to the 
Register’s office to make and file it but was informed it. would 
be useless, when he abandoned the idea, took his notes and in- 
structed ‘‘them’”’ not to file it, that it was not filed when the 
suit was brought, that he paid no fees. (See Record, p. 20.) 
Fisher, in the rejoinder, denies axhibit ‘‘C”’ is not a part of the 
record, and denies all the allegations in the amended reply 
above mentioned. He alleges that the proof, of which exhibit 
““C” is a copy, was filed in the proceedings of bankruptcy, on 
June roth, 1878, and that it was indorsed: ‘‘Received, Filed, 
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June roth, A. D., 1878, J. Z. Moore, Register ;’’ that said 
proof was signed and sworn to by Perkins on said day before 
Feighan, U. S. Commissioner, and that the paperis a part of 
the record. There was no surrejoinder filed by Perkins. 

3. In the amended reply Perkins avers there has been no 
settlement of the partnership business of William Fisher & 
Brother, and that he always looked to them to discharge the in- 
debtedness mentioned in the petition. These allegations are 
denied by the rejoinder. (Record, p. 25.) | 


The Civil Code of Practice does not authorize a motion for 
judgment on the face of the record inany case. Though it is 
a fact that such motions are frequently made. It is supposed 
that such a motion is the same as a demurrer to the whole case. 
That is, the plaintiff in the court below, by making his motion, 
said in substance, ‘‘Conceding, as I do, all that the defendant 
says, it amounts to no defense in law.’’ The defendant ‘‘ob- 
jected,’’ doubtless because he desired to offer evidence on the 
issues formed by the pleadings, he might have offered in ev- 
idence a certified copy of the record and proceedings had in 
the bankruptcy court and other evidence; but notwithstanding 
his objection, the court rendered judgment for the amounts sued 
for. The court could not have done this, except as it believed the 
issues to be immaterial. Were the issues immaterial? Was it 
immaterial for Fisher to have shown by evidence, if he could, that 
the record inthe bankrupt proceedings contained an inventory of 
the assets of William Fisher & Brother and a list of the creditors of 
the firm and that Perkins had there proved these debts? The ex- 
hibit filed with the reply was not conslusive because by section 
5020 Rev. St. U. S,, the bankrupt may amend and correct his 
schedules, from time to time, so that they shall conform to the 
facts. If these questions are material, we insist the court 
erred in rendering the judgment against the plaintiff in error, 
over his objection. If they are immaterial, then we still insist 
that the court erred—the judgment should have been in bar of 


the action. 
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And is it not also true, that Perkins by making this motion, 
over the objection of Fisher, thereby withdrew all issues he 
had made with Fisher by his pleadings, and confessed all the 
allegations of [isher’s pleadings to be true ? 

It coes not affirmatively appear by the record, whether any 
assignee was appointed, but inasmuch as the discharge is 
made conclusive evidence, in favor of the bankrupt, of the fact 
and regularity of the discharge, it is supposed that the court 
must assume (nothing appearing to the contrary) not only that 
an assignee was properly appointed, and an assignment duly 
made tc him, and that he performed his duty, but that all the 
proceedings upon which the discharge was based, were 
duly and regularly taken and the discharge properly granted, 
and that plaintiff in error had ‘‘conformed to all requirements 
of law in that behalf.” 

The Act of Congress establishing a uniform system of bank- 
ruptcy provided in effect that, with the exception of cer- 
tain property, which was made exempt in favor of the bDank- 
rupt’s family, not exceeding $500 in value, the adjudication in 
bankruptcy, the appointment of the assignee and the requisite 
assignment to him by the judge or Register, should by opera- 
ticn of law, vest the title to the estate, real and personal, of 
the bankrupt, in the assignee, with all his deeds, books and 
papers relating thereto, and that such assignment should relate 
back to the commenceiment of proceedings in bankruptcy. So 
sweeping was ihe act, that all. property conveyed by the bank- 
rupt in fraud of his creditors, ail rights in equity, choses in ac- 
tion, patent rights and copyrights, all debts due him or any 
person for his use, and all liens and securities therefor, and all 
his rights of action ior property or estate, real or personal, 
and for any cause of action which be had against any person 
arising from contract, or from the unlawful taking or detention 
or injury to his property, and all his rights of redeeming such 
property or estate, together with the like right, title, power 
and authority to sell, manage, dispose of, sue for and recover, 
or defend the same as the bankrupt might have had if no as- 
signment had been made—was by virtue of such adjudication, 
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appointment and assignment, at once vested in such assignee. 

The assignee was, in addition, also given the like remedy to 
recover all the estate, debts and effects of the debtor, as he 
might have had if no decree in bankruptcy had been rendered 
and no assignment had been made, and a certified copy of the 
assignment was made conclusive evidence of the titie of the as- 
signee to take, hold, sue for, and recover the property of the 
bankrupt. (Sections 5044, 5046, 5047, 5049 and 5119, U. S. 
Revised Statutes. ) 

The bankrupt thus became completely divested and stripped 
of all his estate, property, and rights of property, and all ac- 
tions and rights of action, relating to property or rights of 
property, whether in law or in equity, which by operation of 
law were thus vested in his assignee in bankruptcy. 

This complete separation of the bankrupt from his former 
estate, property, rights of property, and of action, seems to 
render the questions relating to the distribution of such estate, 
and the marshaling of such assets, immaterial to the question 
of his discharge. 

The question here presented is whether the plaintiff in error, 
by virtue of the discharge was released from the indebtedness 
sued on. The determination of that question depends upon 
the provisions of the bankrupt act. The certificate of dis- 
charge recited that the bankrupt had conformed to all the re- 
quirements of the law in that behalf. The court therefore or- 
dered that the bankrupt be forever discharged from all debts 
and claims which by said act were made provable against his 
estate, and which existed on the 23d day of May, 1878, on 
which day the petition for adjudication in bankruptcy was filed, 
excepting such debts, if any, as were by said act excepted 
from the operation of a discharge in bankruptcy. In this case 
it stands confessed on the face of the record that the debts 
sued on by the defendant in error, do not fall within any of 
the exceptions contained ia the bankrupt law. 

The language of the certificate of discharge is, and was 
doubtless meant to be, substantially the same as that of section 
211g, Rev. St., U. S., which declares that, ‘‘a discharge in 
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bankruptcy, duly granted, shall * * release the bankrupt 
from all debts, claims, liabilities and demands which were, or 
might have been, proved against his estate in bankruptcy. It 
may be pleaded by a simple averment that on the day of its 
date such discharge was granted to the bankrupt, setting a full 
copy of the same forth in its terms, as a full and complete bar 
to all suits brought on any such debts, claims, liabilities or de- 
mands, The certificate shall be conclusive evidence in favor of 
such bankrupt of the fact and the regularity of such discharge.”’ 

The real question therefore is, whether the debts sued on 
contracted by the /ave firm of William Fisher & Brother were 
provable against the estate of plaintiff in error, in the bank- 
rupt proceeding ? 

In Collyer on Partnership (2d Ed.) page 485, it is said : 

“TV. Under a joint bankruptcy not only the joint but the 
separate property also passes to the assignee,’’ and there is cited 
in support of the text, /x Parte Cooke, 2 P. W. 500; Er 
Parte Baudier, 1 Atk. 98; Hague vs. Rolleston, 4 Burr, 2174, 
and Wharton vs. Fisher, 2 Serg. & Raule, 178. 

‘‘Under a separcte bankruptcy, all the separate property, 
and such part of the joint property as the bankrupt himself 
would be entitled to, passes to hisassignees.”’ (Citing, //orsey’s 
Case, 3 Peere Williams, 23; dade vs. Davidson, Doug., 627; 
Bolton vs. Puller, 1 Bos. & Pull., 539; Barker vs. Goodar, 11 
Vesey, 85, and Hazztson vs. Sterry, 5 Cranch, 289.) In the 
case last cited, Robert Bird, a member of the firm of Robert 
Bird & Co., was adjudged a bankrupt, and the court says (p. 
301-2): ‘‘Robert Bird alone has become a bankrupt under the 
laws of the United States. Consequently only his _ private 
property and his interest in the fund of the company 
pass to his assignees. This interest is subject to the claim of 
his copartners, and if, upon a settlement of accounts Robert 
Bird should appear to be the creditor or the debtor of the com- 
pany, his interest would be proportionately enlarged or di- 
minished. But he is not alleged to be either a creditor or a 
debtor; and, of consequence, the court considers his interest 
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as being one_undivided third of the fund. This third goes to 
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his assignees.’ 

Collyer says further: ‘‘Under a separate bankruptcy the as- 
signees become tenants in common with the solvent partners, 
or their representatives, and hold the bankrupt’s individual 
share of the partnership effects, from the time of the act of 
bankruptcy, subject to the rights of the solvent partners.’’ 
(Citing, West vs. Skip, 1 Vesey, 242 & 456; Fox. vs. Hansbury, 
Cowp., 445; TZaylor vs. Fields, 4 Vesey, 336; Smithvs. Stokes, 
1 East, 363; Sruzth vs. Ortel, 1 East, 368; Murray vs. Murray, 
5 Johnson’s Chy., 60.) 

“V. Under a joint bankruptcy, the administration of a 
bankrupt’s estate, both joint and separate, takes place in the 
bankruptcy. In the case of a separate commission, it was for-— 
merly the custom to administer the separate estate in bank- 
ruptcy, and the joint estate in a suit in equity, instituted by 
the joint creditors against the assignees and solvent partners, 
but, Lorp LOUGHBOROUGH observed, that the consequence of 
this rule was, that what he ordered one day sitting in bank- 
ruptcy, he forbade the next day sitting in Chancery, it being 
quite, of course, to stop the dividend on the joint estate, 
upon a bill filed. His lordship, accordingly, adverting to the 
needless expense of a Chancery suit in almost every case, alter- 
ed the rule; and the result is, that, under a separate fiat of 
bankruptcy, the other partners remaining solvent, an account 
is directed of the joint estate (in the absence even of the other 
partners, when abroad), and the whole account is taken in the 
bankruptcy.’ (Citing, Hr Parte Elton, 3 Vesey, 242; Dutton 
vs. Morrison, 17 Vesey, 209; Barker vs. Goodair, 11 Vesey, 
85; Ax Parte Farlow, 1 Rose, 221.) 

VI. With regard to debts provable under a fiat against 
partners, little need be said as connected with the particular 
subject of partnership. It may be observed, however, that 
where one partner becomes a bankrupt and is indebted to. his 
copartner, the solvent partner must prove such debt under the 
fat or he will be barred by the bankrupt’s certificate. It may 
be deducted from the case of Wood vs. Dodgson (2 Mau. & Sel. 
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195) what indeed has been decided by a recent case (Affalo vs. 
Fourds inicv, © Bing., 306; 3 Moore & P., 243) that the certf- 
cate under a separate bankrupty is a bar to all actions for con- 
tribution by the bankrupt’s copartners: aud generally, the certa- 
Jicaie, under a joint or seporoie bankruptcy, discharges the bank- 
s.ipl from all lis dchts, both joint and separate.” Citing Horsey’s 
Case, 3 P. Williams, 23; Ax arte Yale, Ibid, 24 note; 7zwiss 
vs. Massey, 1 Atk., 67; Howard vs. Poole, Davies, 451; 2 Str. 

995; Wroekles vs. Stravan, 2 Str., 1143. 

In Lguety Cases, vol. 2, part ist, Title, Bankrupt, chap. OQ., 
page * 126, it is said: 

‘9. Ona jozxé commission in bankruptcy against two part- 
ners the separate credi‘ors, though they have taken out separate 
commissions, shall be at liberty to come in to oppose the al- 
lowing of the certificate. (/orsey's Casc, 3 Will., Rep. 23-24.) 

‘“‘1o. Where two partners are bankrupts, and a joint com- 
mission is taken out against them, if they obtain an allowance 
of their certificate, this wll bar as well their separaie as their 
Joi credt‘ors (Ibid. 24.)”” And then in the note thereto: ‘‘So 
on the other hand, if there be two parties and one of them be- 
comes a bankrupt, and on a s-farate commission sued out 
against him his eviificate 7s allowed, this does not only discharge 
the bankrupt of what he owed scparately, but also of what he 
owed joznily and on the parneis/:p account; but by the act of 
Parliament, the bankrupt upon making a full discovery, and ob- 
tcining his certificate, zs fo be discharged of all his debts. Now 
the debts he owes jo-ntly with another, ave cgually his debiés as 
what he owes on his separate acount, consequently he is to dis- 
charged of both his jezvt and scparaie debts. And so it has 
been determined by the judges of bankruptcy. (Aa Parte 
Yale, 3 Will. 24 in a note; Atk. Report, 67, pl. 22. p. 138; 
2 Str. 1ES7. | 

Gow on Partnership (3d Am. Ed.) * 298 says: A separate 
commission azaiist one partner, followed by an adjudication 
upt, puts an exud to the partnership ; and the 

the bankrupt partner inthe partnership ef- 
~xecuuon of the assignment by the commis- 


that he is a ban 


Snare or interes 


fects, upon the 
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sioners, vests in his assignees. The effect of the bankruptcy 
is to dissolve the partnership, and to avoid all the acts of the 
bankrupt from the day of the bankruptcy. (Citing, 7ackervs. 
Shepherd, et al, 2 Chitt. Rep., 652.) It severs the joint tenan- 
cy; and the assignees of the bankrupt partner beome tenants 
in common with the solvent partner in the partnership effects, 
subject to all the rights of the latter, (Citing, For vs. Hanbury, 
Cowp. 448; Hague vs. Rolleston, 4 Burr. 2174; Ex Parte 
Smith, 5 Vesey, 295; Anon. 12 Mod. 447, and Murray vs. 
Murray, 5 John. Ch. 60), but according to the doctrine of 
courts of equity, perhaps, with equities in them vastly beyond 
what tenants in common have where no bankruptcy has occur- 
red. (Citing, Aarker vs. Goodair, 11 Vesey, 85; 15 Vesey, 
228.) aoe 

We will in the first place consider the effect of an assign- 
ment under a separate commission, and what property passes 
by it to the assignees. 

‘‘A separate commission being a statute execution against 
both separate and joint estate, the asszguees take, under it, all 
the separate property of the bankrupt, and all his zzterest in the 
joint property ; (citing, Ax Parte Cobham, t Bro. C. C. 576; Ax 
Parte Hodgson, 2 Bro. C. C. 5; Horsey’s case, 3 P. Wms. 23; 
Bolton vs. Puller, 1 Bos. & Pul. 589; Ar Vfarte Barned, 1 
Glyn & James, 311; Harrison vs. Sterry, 5 Cranch, 289 and 
302,) the extent of which interest is exactly the same as that 
which vests in a separate creditor of one partner by a judgment 
at law, taking execution against the partnership effects.”’ 

‘‘The interest of the solvent partner is not affected by the execu- 
tion in the one instance, (Citing, Hayden vs. Hayden, 1 Salk. 392), 
nor by the bankruptcy in the other, (Citing, Taylor vs. Fields, 
4 Vesey, 396; S. C. 15 Vesey, 559 note.) In the case of an 
execution, the sheriff, though he may seize the whole of the 
joint property, can sell only an undivided moity ; and the ven- 


der becomes qguoad the interest of the indebted partner, tenant 


in common with the solvent partner, taking only the wxdivided 
share of the debtor, subject to all the rights of the other, and 
to the account to be taken between them as partners. So in 
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the case of bankruptcy, the assignees under a separate commis- 
sion can affect the joint property no farther than the bankrupt 
himself; they have no right to change the possession, or to 
make any specific division of the effects; they take only such 
undivided share or interest as the bankrupt himself had, and in 
the same manner as he held it, that is, subject to the rights 
and liens of the other partner, and they are entitled only to 
that balance which is ascertained to be due to the bankrupt, af- 
ter the partnership debts and claims of the solvent partner are 
satisfied, and a division is made of the surplus. (Citing, Hol- 
derness vs. Shackles, 8 B. & C., 618). But whatever his inter- 
est is, the assignees are entitled to it specifically, and no agree- 
ment made between the partners themselves, in contemplation 
of bankruptcy, can prevent their right from attaching.”’ 

And on pages * 304-5, ‘‘We have seen in a former part 
of this work (* p. 227) that an act of bankruptcy committed by 
one partner, when followed by a commission, azssolves the part- 
nership by relation to the time when the act of bankruptcy was 
committed. The partner, therefore, who has committed the 
act of bankruptcy, cannot afterwards communicate to strangers 
any rights either against the firm or the joint property; be- 
cause the commission and assignment retrospectively deprive 
him of all capacity of acting; they determine his power to 
bind the firm by relation to the date of his bankruptcy, and all 
his rights from that time, passing to his assignees, he ceases to 
have any further control over the partnership, or the joint prop- 
erty. | 

And on page * 329, ‘‘When the bankrupt under whose 
commission the creditor has proved is, for the sake of conform- 
ity, a necessary party to an action against the other partners— 
asa court of law will not, if he be joined, interfere by ordering 
a nolle prosegui to be entered—the Lord Chancellor will direct 
the creditor to indemnify the bankrupt against the expenses of 
the action, and not to take advantage of the verdict and jude- 
ment against him; and if an indemnity be not given, he will 
order the bankrupt’s name to be struck out, (Citing, Ar Parte 
Read, 1 Ves. & Bea., 346, S. C. 1 Rose, 460). 
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And on pages * 329-30 he says: ‘‘Both joznt and separate 
creditors Whatever doubts may have been entertained as to their 
respective rights to receive satisfaction, have always been al- 
lowed to prove their debts under the joint and separate commis- 
sions, for the purpose of assexting or objecting to the certificate. 
(Citing, Ax Parte Taitt, 16 Vesey, 193; Whitm. B. L. 276 ). 
This, natural justice requires, for all the debts, whether joint or 
separate, are equally discharged by the certificate under either 
a separate or‘joint commission. The statutes say nothing 
about joint or separate debts, or joint or separate commissions, 
but discharge the bankrupt generally from all debts due or ow 
ing by him before he became a bankrupt; anda joint debt is 
the debt of each partner, as well as the debt of all the part- 
ners jointly. After the passing of the statute, 4 & 5 Ann. C., 
17, a doubt arose whether the certificate obtained by one part- 
ner or joint debtor should discharge the other, or he should 
still be liable to the debt as if the bankrupt had never been 
discharged. To remove which by the statute, 10 Ann. C. 15, 
S. 3, (re-enacted by the 6 Geo. 4. C. 16. S. 121) it was enacted 
and declared, that ‘the discharge of any bankrupt or bankrupts, 
by force of the said act, or any other acts relating to bank- 
rupts, from the debts by him, her or them, due and owing at 
the time that he, she, or they did become a bankrupt, shall not 
be construed, nor was meant or intended to release or discharge 
any other person or persons who was or were partner or part- 
ners with the said bankrupt in trade at the time he, she or 
they became bankrupt, or then stood jointly bound or had 
made any joint contract together with such bankrupt or bank- 
rupts for the same debt or debts from which he was discharged 
as aforesaid, but that, notwithstanding such discharge, such 


partner and partners, joint obligor and obligors, and joint con- 


tractors with such bankrupt and bankrupts as aforesaid, shall 
be and stand chargeable with and liable to pay such debt or 
debts, and to perform such contracts, as if the said bankrupt 
and bankrupts has never been discharged from the same.’ ”’ 
Tucker vs. Oxley, § Cranch. 39, MARSHALL, C. J. said, ‘‘In 
this case the plaintiffs in error, who were detendants in the Cir- 
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cuit Court, claimed to set off against a debt due from them to 
Thomas Moore, the bankrupt, a debt previously due to them 
from the firm of H. & T. Moore, whose firm was dissolved, 
and the partnership fund had passed to T. Moore. This offset 
was not allowed; <nd its rejection is the error alleged in the 
proceedings ot the Circuit Court. At law, independent of the 


_ statute of bankruptcy, the court is of opinion that this discount 


could not have been made in a suit instituted by Thomas 
Moore against the Tuckers; and if the words’of the Act of 
Congress allowing set off in the case of mutual debts and 
credits were to be expounded without regard to the provisions 
of that act in other respects, it is probable they would not be 
extended beyond that technical operation to which has been 
allowed the term ‘mutual debits’ in ordinary cases. But the 
bankrupt law changes essentially the relative situation of the 
parties; and the provisions making that change are thought, 
by a majority of the court to have a material influence on the 
42d section of the Act, which provides for the case of mutual 
debts and credits. 

“Tt is the opinion of the court that this is debt, 
which might have been proved under the 6th section of 
the Act. Itis a debt, which, by a suit against both the part- 
ners, might have been recovered against either of them and 
either might have been compelled to pay the whole. Although 
due from the company, yet is also due from each member of 
the company ; and the claim of the creditor for its satisfaction 
extended, previous to the act of bankruptcy to the whole prop- 
erty of each member of the firm, as well to the joint property 
of the firm. It would be certainly impairing that claim to ap- 
ply by the operation of law, the whole particular fund to other 
creditors, who, at the time of the bankruptcy, had not a better 
legal claim on that fund than the Tuckers, without allowing 
them to participate in it. The court, therefore, would be 
much inclined to consider the creditors of the partnership as 
having a right, under the general description of creditors of 
the bankrupt, to prove their debts before the commissioners. 
But all doubt on this subject seems to be removed by the pro- 
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to viso to the 34th section. That section declares, ‘that the bank- 
‘mM _  rupt shall be discharged from ail debts which were due from 
d, him at the date of the bankruptcy, and which were or might 
et have been proved under the said commission, ‘provided, that 
he no such discharge of a bankrupt shall release or discharge any 
he person, who wasa partner with such bankrupt at the time he 
nt or she became bankrupt. or who was then jointly held or bound 
as with such bankrupt for the same debt or debts, from which 
of such bankrupt was discharged as aforesaid.’ Thomas Moore, 
id then, is discharged from the debt due from Henry and Thomas 
ns ) Moore to the Tuckers; and if he is discharged therefrom it 
de would seem to be an infraction of their pre-existing rights not 
en to allow them ashare of his property. * * *” 
he ‘In England it has never been doubted that a man, having 
he a claim on two persons, might become a petitioning creditor 
it, for the bankruptcy of one of them. Such petitioning creditor 
1e has always been admitted to prove his debt before the commis- 
al sioners, and to receive his dividends, in proportion with the 
other creditors. He is, then, in contemplation of the act, a 
fe, creditor of the bankrupt ; and consequently all the provisions 
of of the act apply to him, as to other creditors. This would 
‘t- seem to prove that, under the legal operation of the act, a 
id creditor of a firm, of which the bankrupt was one, and a cred- 
rh itor of the bankrupt singly, were equally creditors of the 
of bankrupt, in contemplation of the law, and were construed to 
n come equally within the meaning of the term, as used in the 
D- act. If this position be correct, the rules which we find laid 
‘y down by the Chancellor, for marshalling the respective funds, 
- ' are to be construed merely as equitable restraints on the legal 
or rights of parties, obliging them to exercise those rights in such 
or manner as not to doinjustice to others. Thisis the peculiar prov- 
g ince of a Court of Chancery. It is the same, in principle, 
ye with the common case of marshalling assets, where specialty 
1S creditors who have a right to satisfaction out of lands, ex- 
of hausts the personal estate, to the injury of simple contract 
S. creditors. * * *” 


)- ‘‘Mr. Cook has made a very good collection of the decisions 
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in England on this question. It will be found that a_ creditor. 
of the partnership was first permitted by consent to prove his 
debts before the commissioners of the individual bankrupt, 
and to receive dividends from the separate fund. It was after- 
wards decided by the Chancellor that be had a right so to do; 
and in conformity with this decision was the regular course 
of the court until 1796. During this time, however, the 
Chancellor, sitting as Chancellor, on a bill suggesting equitable 
considerations for restraining the order he had made, was ac- 
customed to enjoin the dividends which he had ordered, sitting 
in bankruptcy. This would seem to prove that, at law, the 
creditor of the partnership had a right to his dividends from 
the separate fund, but that equity would compel him first to 
exhaust the joint fund. 

‘*It is perfectly clear that, in this case, the Chancellor, for 
convenience, exercised, at the same time, his common law and 
equitable jurisdiction. In conformity with the uniform exposi- 
tion of the act, he permitted the partnership creditor to prove 
his debt before the commissioners of the bankrupt and direct- 
ed the dividend to be allotted to him out of the separate fund: 
and then, without the expense of a bill, exercising his equita- 
ble powers, he suspended the payment oi this dividend, until it 
should be ascertained how much of it a court of equity would 
permit a creditor to receive. This does not negative, but af- 
firms, the legal right of a partnership creditor to come on the 
separate fund. 

‘It appears to be admitted, that if the particular creditors 
should be satisfied without exhausting the fund, the residue 
might be paid to the partnership creditors. This seems to ad- 
mit the legal right of those creditors to prove their debts, and 
to receive their dividends. It is equity, not law, which can 
postpone them.” | 

In Wilkins vs. Davis, 2 Lowell, 511, S. C. 15. N. B. R. 60., 
decided by /udge LOWELL, it is said: 

‘It has been announced of late chiefly in dzcfa, that all the 


members of a firm must become bankrupt in order that the as- 


signee should be able to deal with the joint stock, or that a dis- 
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charge should be obtained from joint debts (/z Re Little, 1-N. 
B. R. 341; /z Re Winkins, 2 Ibid, 349; Hudgins vs. Lane, 11 
Ibid, 462). Such, however, is not the law as I understand it. 

‘‘First. It has been settled for more than a century and a 
half, that if one member of a firm becomes bankrupt and ob- 
tains his discharge, he is released from all his debts, joint and 
separate. (x Parte Yale, 3 P. Williams, 24 note A.) This 
leading case is the law of England to-day; it has not been nec- 
essary to reaffirm it; but the doctrine has been acted on and 
applied in various ways. Where the bankrupt was a member 
of a company, which was for some purposes a partnership, the 
court extended the rule to him. (7hompson vs. Harding, 3 C. 
B. (N. S.) 254.) So, the proceedings and pleadings in such 
cases have repeatedly recognized the law that one partner is 
discharged by his separate certificate ; such as Aovelle vs. Wood, 
2 Maule & S. 23; Noke vs. Ingham, 1 Wils. 89; Booth vs. 
Middlecoat, 6 Bing. 445. In this last case it does not distinct- 
ly appear whether the bankrupt wasa partner or a joint con- 
tractor, but the very absence of information shows the point to 
be immaterial. Collyer Partnership (5 Am. Ed.) Sec. 858; 
Montague & Ayrton, Bankrupt Law, (2d Ed.) 748; 1 Deacon, 
Ibid, 797; Rodsoa, Ibid, (2d Ed.) 554. 

“Ifa creditor, who had proved his debt against a bankrupt 
partner, brought an action at law against the solvent members 
of the firm, and joined the bankrupt as a defendant which at 
law he was bound to do, for reasons not now necessary to be 
stated, yet the Lord Chancellor would require him to give se- 
curity to the bankrupt against all damages and costs. x Parte 
Read, 1 Rose 460; /xa Parte Stanton, 1 M. D. & DeG. 273. 

‘‘Not only will the joint creditors be bound, but the bank- 
rupt’s copartners equally; because they may pay the joint debts 
and prove against the bankrupt’s estate the equitable debt aris- 
ing from any deficiency in his accounts. Wood vs. Dodgson, 2 
Manle & S., 195: Affalo vs. Foudrinics, 6 Bing., 306; Satcher vs. 
Forman, © Hill 583. 

‘‘That a joint creditor can prove under a separate bankrupt- 
cy, though not to compete in the separate assets, is fully ad- 
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mitted in the United States. The early case of Zucker us. Ox- 
fey, 5 Cranch 34, went beyond this, and has been modified; but 
the general proposition laid down by the court, that such a 
debt is provable, has never been impugned. It is recognized 
in our statute, section 5118, ‘No discharge shall release, dis- 
charge or affect any person liable for the same debt for or with 
the bankrupt, either as partner, joint contractor or otherwise.’ 
Of similar language in the Act of 1800, JA/arshall, C. J., said 
that it removed all doubt on the subject ; (5 Crauch, 40.) And 
the authorities are as decisive as the argument. The fact that 
joint creditors cannot prove agaist the separate estate might 
mislead a careless reader of some of the cases into an impression 
that they could not prove at all; but the true rule is that they 
may prove, and may vote for assignee, and be heard on the 
discharge, and examine the debtor, and share any joint assets 
or any surplus of the separate assets. F/eath vs. Hall, 4 Taunt 
326; Ex Parte Crispe, 1 Atk. 133; Aa Parte Elton, 3 Versey 
238, Barclay vs. Phelps, 45 Mass. 397. 

‘*Second. It is equally well settled, and is a necessary part 
of the theory, that the bankruptcy of one partner dissolves the 
partnership, excepting for the purpose of closing their affairs, 
and that the assignee is tenant in common with the solvent 
partner of the joint stock. It usually happens that the latter 
will be in possession of the stock, and his possession wil! not 
be disturbed excepting for good reasons; and, on the other 
hand, if, as in this case, the assignee is in possession, that will 
not be disturbed without good cause. A Court of I:quity has 
undoubted power to intrust either the solvent partner or the 
assignee with the exclusive control of the settlement; but if no 
order is made, the assignee, having possession, will go on and 
collect the joint assets and pay the joint debts, by way of div- 
idends, to those joint creditors who come in and _ prove. 
See, vet ws. Ste, 1 Very St. 239; Date os. 
Morrison, 17 Vesey, 193; Munay vs. Murray, 5 John- 
son’s Ch. 60; Farker vs. Muggride, 2 Story, 334; 
Ayer vs. Brastow, 5 Law Rep. 498; Amsinck vs. Bean, Wi N. 
B. R. 495, and 22 Wallace, 395. 
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“Tt is argued that the assignee of one partner cannot inter- 
fere with the affairs of the firm, unless the decree in bankrupt- 
cy or the assignment expressly confer upon him: such a right 
or convey him such a title. But no point of the sort was tak-. 
en in any of the cases above mentioned. On the contrary, the 
facts in all of them simply show that one partner was _ bank- 
rupt. This, of necessity, disposes of all his property, and one 
part of that is his interest in any firm or any number of firms 
of which he was a member. It seems to be thought that one 
may be bankrupt and not bankrupt at the same time; bank- 
rupt as an individual, and not so as a member of a firm. This 
is impossible. A man may be bankrupt when the other mem- 
bers of the firm are solvent, and when the joint assets are. in 
excess of the joint debts, because he may owe separate debts 
beyond the amount of his separate property added to his share 
in asolvent joint business. I have had sucha case; and the 
assignee, very properly, made a settlement with the solvent 
partner, by which the joint debts were paid by the latter, and 
the value of the bankrupt’s interest in the firm was paid over to 
the assignees for distribution among his separate creditors. If 
the balance had been against the bankrupt, the solvent part- 
ner, upon paying the joint debts, could have proved for it and 
have received a dividend from the separate estate, as I have al- 
ready shown. 

‘‘But the partner would be no less bankrupt in either case, 
and his assignee would have no other or different title, so far as 
his estate was concerned, than if all the members of the firm 
were bankrupt; though, of course, the settlement would be 
much easier with an entirely solvent partner, than with one 
who was embarrassed, though not bankrupt; and the assignee 
might be obliged, in the latter case, to take upon himself a large 
part of the settlement of the joint affairs, or the whole of it, 
under the direction of a Court of Equity.”’ 

If there is any modification of Tucker vs. Oxley, as to the 
debts being provable, it has escaped a diligent examination of 
the Supreme court reports. That case is cited and the equita- 
ble mode of the distribution of assets discussed, in Murrell vs. 
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Neili, 8 Howard 427-8, and it is cited and distinguished on the 
question of set-off, in Gray vs. Rollo, 18 Wallace 633. 
In /z ve Jewett, 15 N. B. R., 139, Hopkins, J. said, ‘‘A 
good deal of discussion was had on the argument as to whether 


a partnership creditor could prove his debt against the estate of 
an individual partner, and, if so, whether his discharge would 


relieve him from such debts. The authorities on that point 


seems to be somewhat in conflict. But I think the weight of 
the authority isin favor of the view that such debts can be 
proven, and that, being provable, they are necessarily released 
by the discharge. Fa Farte Crisp, 1 Atk., 133; Ax Parte 
Elton, 3 Vesey 238; Ex Parte Clay, 6 Vesey, 813; Ax Parte 
Chandler, 9 Vesey, 35; Ax Parte Dalton, 3 Rose, 389; Sucker 
vs. Oxley, 5 Cranch, 34.) And see /z Re Abbe, 7 Am, Law 


< 
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Reg. (N. S,) 824. Onthe other hand, in Crompton vs. Conk- 
ling, 15 N. B. R. 417, Judge BLATCHFORD, instructed the jury 
in substance, that if at the time of the bankruptcy there was 
no copartnership property, they should find for the defendant, 
but if they found there was then such property, they should 
find for the plaintiff the amount sued for—it being a debt ow- 
ing by Conkling & Co. 

I have not been able to make a thorough examination of all 
the reports of the State courts—but in Corey vs. Perry, 67 
Maine, 140, it was held in substance that, when a member files 
his petition in bankruptcy, giving no schedule of firm debts or 
assets, nor praying for a discharge from firm liabilities, his dis- 
charge, when obtained, will only relieve him from his individ- 
ual indebtedness and not from partnership liability. 

And that case was followed and approved by the Court of 
Appeals of Kentucky, in this case. See, 80 Ky., page I1. 

But the Supreme Court of Wisconsin, in Curtis vs. lWood- 
ward, 58 Wis. 499, held that a discharge obtained in proceed- 
ings against the individual bankrupt barred partnership as well 
as individual debts. The opinion is elaborate, the various pro- 
visions of the bankrupt law, and a large number of cases, 
American and English, are examined andcommented on. The 
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following is an extract from the opinion of the Court, pes Cas- 
SODAY, in that case: 


“In Ax Parte Taitt, 16 Ves. Jr. 196, there was a petition by 
joint creditors to be admitted to prove their debts under a _ sep- 
arate commission, and that the estate be divided as under a 
joint commission. The earlier English cases cited by counsel 
were there considered by Lord ELpon, who observed that ‘the 
rule adopted by Lord HAaRpDwWICKE was that the joint creditors 


_ should be permitted to prove for the purpose only of assenting 


to or dissenting from the certificate, axd going upon the surplus, 

7f any, after satisfaction of the separate creditors; but, if they 
wished to have a distribution of the joint estate, they should 
be put to file a bill and wind up the whole—the proportion be- 
longing to the bankrupt being part of his separate estate. That 
was followed without interruption for half a century, and until 
it was disturbed by Lord THurtow. * * * Lord RossLtyn 
afterwards restored the old rule, (in Ax Parte Elton, 3 Ves. Jr. 

238,) but with this peculiarity : permettieng the joint creditors to 
prove tf there were no jornt effects, and stating that the account 
of the joint estate should be taken in the bankruptcy.’ To 
that rule thus stated the very cautious Chancellor gave his en- 
tire sanction by declaring that it was ‘right.’ This same test 
of the existence or non-existence of partnership assets seemed 
to prevail in the later English cases cited by counsel. Ar 
Parte Peake, 2 Rose, 54; Ex Parte Jackson, 3 Madd. 231. In 
the same year, and a few months earlier, that opinion of Lord 
Ross.yn also received the sanction of the Supreme Court of 
the United States in Zucker vs. Oxley, 5 Cranch, 34, where 
Chief Justice MARSHALL said: ‘in conformity with the uniform 

exposition of the act, he (the lord chancellor) permitted the 
partnership creditor to prove his debt before the commissioners 

of the (individual) bankrupt, and directed the dividend to be 
allotted to him out of the separate fund, and then, without the 
expense of a bill, exercising his equitable powers, he suspend- 
ed the payment of this dividend until it should be ascertained 
how much of it a court of equity would permit the creditor to 
receive. This does not negative, but affirms, the legal right of 
a partnership creditor to come on the separate fund.’ In that case, 
Henry and Thomas Moore, as partners, contracted a debt with 
the Tuckers. After their dissolution the partnership fund pass- 
e|l to Thomas, who continued the business alone, and the 
Tuckers became indebted to him personally. Thereupon 
Thomas became a bankrupt, and the question between his as- 
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signee and the Tuckers was whether the debt which the old 
firm owed the Tuckers could be set off against the debt which 
the Tuckers owed Thomas, and the court held that it could. 
These facts seem to bring the case within the principle of the 
English rule, for, as Thomas had acquired all the partnership 
property, there was no more reason for rejecting proof of the 
partnership debts against his estate than there would have been 
if there had been no partnership property. The eminent chief 
justice did not, however, put his opinion on that ground, but 
did mention the fact. But the court distinctly held that the 
debt of the old firm was provable against the estate of 
the bankrupt, andin that conclusion the court seemed to lay 
stress upon the fact that the proviso of the act prevented the 
bankrupt’s discharge from releasing the other partner. That 
case, though distinguished, is not disapproved in Gray vs. Rol- 
lo, 18 Wall. 635. 

“In Wilkias vs. Davis, supra, Judge LOWELL observed: ‘That 
a joint creditor can prove under a separate bankruptcy, though 
not to compete in the separate assets, is fully admitted in the 
United States. The early case of Zucker vs. Oxley went beyond. 
this, and has been modified; but the general proposition laid 
down by the court, that sucha debt is provable, has never been 
impugned.’ Sec. 5118 of our bankrupt act also prevented the 
discharge of one partner operating as a discharge of the other 
partner. So it is provided that all debts due and payable from 
the bankrupt at the time of the commencement of proceedings 
in bankruptcy, and all debts then existing, but not payable un- 
tila future day, might be proved against his estate. Sec. 5067, 
U.S. Rev. St. Soa variety of contingent debts and liabilities 
were made provable against the estate of the bankrupt under 
sections 5068, 5069, 5070. Davis vs. McCurdy, 50 Wis. 569. 

Che adjudications of bankrupt courts as to provable debts 
and the marshaling of assets have not always been harmonious. 
In ie Frear, 1 N. B. R. 665, it was held by Judge BLATCHFORD 
that the copartnership.debts were provable against an individ- 
ual bankrupt whether there were any partnership assets or not, 
at the same time indicating that the only difference it made was 
in the distribution of the assets. Jz +e Jewett, Id. 491, like 
Zucker vs. Oxley, supra, a partnership debt was proved against 
the individual bankrupt who had previously bought out the 
other member of the firm. There was no evidence of the 
solvency of the other partner, nor that there were any partner- 
ship assets, and it was held by Judge DrumMonp that the _part- 
nership creditors were entitied to be paid farvz passu with indi- 
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vidual creditors. To the same effect was /z re Downing, 3 N. 

B. R. 748, per Ditton, J.; /rzre Rice, 9g N. B. R. 373. laze 
Abbe, 2 N. B. R. 75, it was held by Fietp, J.; that ‘where a 
member of a late copartnership files his individual petition un- 

der the bankrupt act, and inserts in his schedules debts con- 
tracted by said copartnership, and there are no copartnei ship as- 

sets to be administered, he will be entitled to be discharged from 

all his debts, individual as well as copartnership;’ and that it 
Was unnecessary in such case to make the other partners par- 

ties to the proceedings. To the same effect was /z re hidwell, 

2N. B. R. 229.. Inve Melick, 4N. B. R. gg, it was held by 
Nixon, J., that a partnership creditor had such an interest in 
the separate property of any one ofthe partners that he might pro- 
ceed against one alone and force him into bankruptcy. /z ve 
Knight, 8 N. B. R. 436, DRuMMoND, J., reviews the Massachu- 
setts cases cited by counsel, and holds that ‘where there are 
partnership and individual debts, and there are no partnership as- 
sets and no solvent partner, the debts of the firm and the indi- 
vidual members can be proved, (against the individual bank-. 
rupt,) and the estate is to be distributed parvz fassu among the’ 
creditors.’ In so deciding he disclaimed touching in any de- 
gree upon the rule that in the case of a partnership joint prop- 
erty should go to pay the joint debts, and the separate property 
to. pay the separate debts. /z Wilkins vs. Davis, supra, Judge 
LowELt ably reviews the English and American cases, and 
holds ‘that if one member of a firm becomes bankrupt and 
obtains his discharge, he is released from all his debts, joint 
and separate.’ Undoubtedly there are decisions to the contra- 
ry of some of these cited, but it is believed that they are most- 
ly where it appeared affirmatively that there were partnership 
assets or business still existing, or where the bankrupt’s peti- 
tion made no reference to firm debts or firm assets, or did not, 
ask to be relieved from such debts. These cases appear in 
briefs of counsel, and will be preserved for reference. It is 
true that section $121 makes express provisions for bankruptcy 
proceedings in case of partnerships, and expressly authorizes all 
all creditors of the company, and the separate creditors of each 
partner, to prove their respective debts therein, and then affirms 
the equitable rule of distribution. It is equally true that the 
act makes no express provision for the proof of partnership 
debts against individual bankrupts, but we are also to remem- 
ber, as observed by Mr. Justice BRADLEY in Gray vs. Rolla, su- 
pra, ‘that the joint debtors are severally liable zz so/zdo for the 
whole debt,’ and hence there is no reason why a firm debt 
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should not be proved against an individual bankrupt, but at 
the same time no discharge should be granted against such 
debts while there are outstaiding and unadministered assets of 
the firm. Here it was expressly found that there was no part- 
nership property or assets, and that while the plaintiff's debt 
was still provab’e, he, for value received from the other part- 
ner, released him from all liability on the notes in question. 
Upon such release being made, the plaintiff had no claim 
left again... the ficm, or the other partner, and, as there was no 
partnership prope.ty or assets to be administcred, there was no 
reason why the p aint’ f could not prove his debt against the 
bankrupt and take his distributive share of the estate. In fact 
that was the only remedy he had leit.”’ 


Lorp Harpwick’s rule was, that the joint creditors could 
prove under a separate commission, for the purpose of assent- 
ing to, or dissenting from, the certificate of discharge, and of 
going upon the surplus, if any, after satisfaction of the separate 
creditors—but not to share pavz passu with the separate credit- 
ors, except he be a joint creditor, who was the petitioning cred- 
itor under the commission—but if they wished to have a distri- 
bution of the joint estate, they should be put to file a bill and 
wind up the whole; the proportion belonging to the bankrupt 
being part of his separate estate. 

That rule was followed for half a century until it was disturb- 
ed (abrogated) by Lorp THuRLOow, who allowed joint creditors 
to be admitted to prove and take dividends under a separate 
commission, because, as he said, the partners were jointly in- 
debted, and that a commission in bankruptcy was an execution 
for all the creditors, and that it was the business of the As- 
signees to file a bill against the other partners to liquidate the 
account between them and the Bankrupt. 

Lorp Ross yn restored the old rule of Lord Hardwick, with 
this addition: that he permitted joint creditors to prove if there 
were no joint assets. While he restored the old rule with the 
addition just mentioned, he seems not to have adopted the 
practice of Hardwick: not requiring the joint creditors to file a 
bill bringing before the court the assignees and solvent partners 
and taking an account in their presence; but taking this course: 
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directing the assignees to take an account of the joint estate, 
and applying that to the discharge of joint creditors to ascertain 
the share of the residue belonging respectively to the wear tat 
and the solvent partners. See, Ax Parte Chandler, 9 Vesey 
35; Ex Parte Hall, Ibid 349; Ar Parte er 14 Mi 
447: fix Parte Ackerman, Ibid 604; Lx Parte _ er 
and Jackson, 15 Vesey, 52; “4 farte Elton, 3 bt 
238 - kx Parte Abell, 4 Vesey 837; Ex far te — be a 
813; Cooke, Bank. Law, 233; Ax Parte Taitt, 16 Vesey 195-6; 
Dutton vs. Morrison, 17 Vesey 207. | 

In Dutton vs. Morrison, supra (p. 210) Lorp ELpon, after 
mentioning the rule of Hardwick, its changes by Thurlow and 
restoration by Rosslyn, said, ‘‘the question then came pec 
me, and upon consideration of all the authorities, I thought 7 
best course for me to adopt (whether the best in principle 
have often doubted). was, that the rule should continue to ia 
applied, as it had been for some years ina course of ee 
and therefore I have not disturbed the practice, as it has of late 
is under the English rule the debts sued on by defend- 
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ant in error, were provable in the bankrupt proceedings against 
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the estate of plaintiffin error, tor the purpose of assenting to 
and dissenting from the granting of the discharge, and also, ax 
the purpose of receiving a dividend out of the pan if any, 
that might remain after the payment of separate cant 

The debt sued on in this action was not only the debt of the 
firm of William Fisher & Brother, but of William Fisher — 
vidually and James H. Fisher individually. The pen er- 
kins, could by law, require either James H. Fisher or Wi on 
Fisher to pay the debt: it was the personal obligation of eac , 
of them, as wellas the joint obligation of both of them asa firm; 
and it was therefore a debt provable against the estate of James 

tis in bankruptcy. 

apn wi the ames court in the distribution of the 
proceeds arising from the individual estate, and the joint ore 
must keep separate accounts and first fully pay the ages 
debts out of the individual estate, before applying any part o 
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the proceeds arising from the individual estate to the payment 
of the joint or partnership debts, or the fact that the proceeds 
arising from the joint or partnership estate must be applied first 
to the satisfaction of the joint or partnership debts, and the sur-. 
plus, if any, to individual debts, does not, in any way, affect 
the szg/¢t of the creditor, under the law, to prove his debt. It 
is a debt provable against his estate because of the /cga/ obliga- 
tion existing on the bankrupt to pay it to the creditor at the 
time of the adjudication. Whether he will receive any dividend 
on, or satisfaction of, his debt is another matter, in no way af.- 
fecting his right to prove the debt, depending upon the condi- 
tion of the estate and the eguztable rules of distribution. 

This is manifestly the view Chzcf Justice MARSHALL had of the 
law as he announced it in the case of 7zucker vs. Oxley. 

Every conceivable obligation known to the law, debts, de- 
mands, damages, contingent debts and liabilities, obligations 
as indorser, surety, guarantor, bail, &c., is made provable 
against the bankrupt’s estate. (See sections 5067, 5068, 5069, 
5070 and 5071, U. S. Rev. Stats.) | 

These provisions are as sweeping and general as those pro- 
visions of the act divesting the bankrupt of his property upon 
adjudication and the appointment of anassignee. By operation 
of law he is as completely stripped of every vestige of title and 
right to property, legal and equitable, as if he were dead—and 
the bankrupt is, in fact, as well as in law, commercially dead. 
If the bankrupt was a member of any co-partnership his bank- 
ruptcy dissolved it, and his title in the joint property passed to 
his assignee, who at once became tenant in common with the 
other partners in the partnership property. The bankrupt be- 
ing thus denuded of all his property and estate, joint and sepa- 
rate, of every kind and description whatever, and consequently 
of all credit, power or ability to pay his debts—would it not be 
astonishing if we should find, upon looking into the bankrupt 
act, that the se/ef it granted to the bankrupt by the discharge, 
was not co-extensive with the surrender it required of him ? 

It is also provided in the statute that ‘‘No discharge shall re- 
lease, discharge, or effect any person liable for the same debt 
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for or with the bankrupt either as. partner, zoint-contractor, surety, 
indorser. ov otheiwise.”’ (Sec. 5118.) Is it not perfectly clear, 
that the construction Congress gave to the act was, that the 
discharge would release the dankrupt of the debt for which he 
was bound, with others, as partucr, joint-contiactor, or otherwise? 

The language of the proviso of the Act of 1800—not so broad, 
it is believed, as that of the section just quoted—was regarded 
by the great Chief Justice as decéseve of the question of whether 
the debt was provable against the estate of Moore. 

We submit it to the court, therefore, that under the English 
rule the debts sued on were provable against Fisher’s estate ; 
and that under the American rule, according to the only author- 
itative case we have, they were likewise provable, and also that 
the discharge was a complete bar, to the cause of action, and 
that the courts below, one and all, have erred to the prejudice 
of plaintiff in error, and the judgment ought to be reversed. 

If, however, the defendant in error did not withdraw the is- 
sues he had tendered by his motion for judgment on the face of 
the record, and they were material, then the court erred in not 
permitting the plaintiff in error to offer evidence to sustain the 
issues. | 

Fisher averred in his answer that in the bankrupt proceeding he 
set forth in his schedules to the best of his knowledge, informa- 
tion and belief, a list ot the creditors of the firm of William 
Fisher & Brother, together with an accurate inventory of the 
property, rights, credits, &c., of every nature and kind, belong- 
ing to the firm. This was denied by the reply and then it was 
averred that there were un-administered assets and unpaid debts 
of the firm. 

According to the averments of both parties there were firm 
debts and assets—the only point in controversy is whether 
Fisher made a list and schedule of them. Whether he did or 
not we submit that his interest in them passed to the assignee. 
If the issue on this point was material, Fisher ought to have 
been allowed to offer evidence and so the judgment is erroneous, 
because he was not allowed an opportunity to do so. Ifthe 
issue was immaterial it was made so because of the fact, that, 
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by operation of law, the title to them was vested in his assignee, 
and the creditor’s remedy was either inthe U. S. District Court 
to annul the discharge—as he had, in this case, abundant time 
to do—or to compel the assignee to settle with the other part- 
ner, and then pay his debt, in whole or in part. In any event 
his remedy was in the District Court, in the bankrupt proceed- 
ing, or an action to annul the discharge. 

It was also averred that Perkins proved the debts in suit in 
the bankrupt proceeding—there was an issue on this point per- 
haps. It had been decided in Kentucky, under the 2!Ist 
Section of the Bankrupt Law, ‘‘that no creditor who had proved 
his claim in the bankrupt proceeding could maintain any 
suit therefor.”” Azown vs. Farmer's Bank, 6 Bush tgg. If the 
debts were provable this issue isnot material. If by the motion 
the issue was withdrawn, then the cause ot action was confessed 
to be ves adjudicata. 

In any point of view the judgment is erroneous. 


GEORGE W. JOLLy, 
Attorney for Plaintiff in Error. 
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j. H. FISHER, , PLAINTIFF IN ERROR. 
VERSUS 


W. H. PERKINS, ; DEFENDANT IN ERROR. 


Brief Jor Defendant in Error: 


Defendant in error brought this action in the Daviess Circuit 
Court, Kentucky, against Wm. Fisher & Bro., a firm composed 
of William Fisher and plaintiff in error, on two bills of exchange 
accepted by them. In his answer plaintiff in error pleaded in 
bar a proceeding in bankruptcy, and his discharge therein. In his 
reply defendant in error alleged that plaintiff in error was a 
member of the firm of Wm. Fisher & Bro., and also of the firm of 
Carter & Fisher, and that the proceedings in bankruptcy pleaded 
in the answer were by, in behalf of, and on the co-partnership 
petition of Carter & Fisher; that the firm of Wm. Fisher & — 
Bro. was nota party thereto, and has never been adjudged bank- 
rupt, or discharged from the debts in suit; that, at the time of 
said proceeding in bankruptcy, there were, and have been ever 
since, and are now partnership assets and partnership debts of 
the firm of Wm. Fisher & Bro.; that such partnership debts 
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have never been “paid, and such partnership assets have never 
been administered in the court in bankruptcy or at all; that Wm. 
Fisher of said firm of Wm. Fisher & Bro. did not join in or con 
sent to said proceedings in hankruptcy, and had no notice there- 
of, etc. With his reply defendant in error filed a copy of the 
petition of Carter & Fisher in bankruptcy, which was a co-part- 
nership petition, and, under it, the assets of Carter & Fisher 
alone could have been and were administered by the court in 
bankruptcy. 

Under this petition, and in this proceeding, to which Wa. 
Fisher & Bro. were not parties, the discharge in bankruptcy 
pleaded in the answer was granted. [he Daviess Circuit Court 
sustained a demurer to the reply, and, the defendant in error not 
pleading further, dismissed the petiuon. From this judgment 
the defendant in error prosecuted an appeal to the Court of Ap- 
peals of Kentucky, which court reversed the judgment of the 
Daviess Circuit Court, The opinion is reported in 80 Ky. 11. 
Upon its return, the Daviess Circuit Court removed the action 
to the United States Circuit Court for the District of Kentncky, 
which was remanded by said court. The defendant in error then 
moved the Daviess Circuit Court for judgment, on said two bills 
of exchange, against the plaintiff in error on the record, which 
motion was sustained, and the judgment rendered. From this 
judgment plaintiff in error prosecuted an appeal to the Superior 
Court of Kentucky, which court January 11, 1884, delivered the 
following opinion: ‘‘On a record identical with this, except an 
amended answer which was tendered and not permitted to be 
filed after the. return of the cause, the Court of Appeals held 
that a discharge in bankruptcy of a member of one firm on the 
petition of the firm did not release him from liability on debts 
due by him asa member of another firm, and that Perkins, (de- 
fendant in error,) on the facts before them was entitled to a judg- 
ment. This opinion is: the law of this case, there being no ad- 
ditional facts presented. Asthe amended answer is not madea 
part of the record by bill of exceptions or otherwise, we cannot 
consider whether it sets up any defense. Judgment affirmed with 


damages. 


The cause is in this court on a writ of error to the Superior 
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Court of Kentucky under section 709 of the Revised Statutes of 
the United States, which gives this court jurisdiction over the 
judgments of State courts on certain conditions. Applying the 
provisions of this section to the pleadings in the case at bar, it 
is clear that this court has jurisdiction of this cause only on the 
condition that plaintiff in error claimed a right under a_ stat- 
ute of the United States, and that the decision of the State court 
Was against such right, or that the question in the State court 
was upon the validity of an authority exercised under the Unit- 
cd States and the decision was against its validity, that sucha 
decision was a final judgment in the highest court of Kentucky 
‘tu which a decision in the suit could be had.’ In this case 
these conditions must be present to give this court jurisdiction, 
namely : 


(1.) The Superior Court of Kentucky must be the highest 
court in the State ‘‘in whicha decision in the suit could be had.”’ 


(2.) The decision of said Superior Court must have been a 
final judgment, 


(3.) The plaintiff in error must have claimed a right under a 
statute of the United States, or authority exercised thereunder 
and the decision of the said Superior Court must have been against 
such right, or the validity of such authority. Believing that these 
conditions are not present, defendant in error has moved that the 
cause be dismissed for the want of a jurisdiction in this court. 

ON MOTION TO DISMISS. 


(1.) The Court of Appeals is the highest court in the State 
of Kentucky. The Superior Court in said State was established 
by an act of the legislature approved April 22, 1882. Acts 
1881, 111. By this act the Superior Court is given appellate ju- 
risdiction over final judgments for money or personal property, 
if the value in controversy be less than $3000, and not Jess than 
$100, exclusive of interest and cost, and it provides: 


‘“SecrTion 5. The Court of Appeals shall have appellate juris- 
diction over the final orders and judgments of the Superior Court 
in all cases except the following: 1. Those for fines or for the re- 
covery of money or personal property when the amount of the 
fine or the value in controversy, is less than one thousand doliars 
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exclusive of interst and costs; 2. [hose where the judgment of 
the lower court has been affirmed by the Superior Court without 
a dissenting vote. But if, in any case coming within either of the 
above exceptions, any two of the judges of the Superior Court 
shall certify that, in their opinion, the question involved is novel 
and is one of sufficient importance, the party against whom the 
decision was rendered shall be entitled to take the same by ap- 
peal to the Court of Appeals as in other cases. 

‘Sec. 7. All appeals from the Superior Court to the Court 
of Appeals shall be prayed and_ granted in the Supe- 
rior Court."” With leave of the Superior Court, plaintiff in 
error could have taken an appeal to the Court of Appeals; but, 
without making any effort to have such appeal granted, he sues 
out a writ of error from this court to the Superior Court. — It 
mav be said that in order to obtain such appeai two of the judges 
had to certify that, ‘tin their opinion the question involved is 
novel and is one of sufficient importanee,”’ &c., while the Court 
of Appeals had already determined the question ; but that can- 
not be considered by this court for the statute leaves the novelty 
and importance of the question to the opinion of two of the judges 
of the Superior Court, and, if they certify that it is novel 
and important, in their opinion, whatever the fact may be, 
the right to an appeal to the Court of Appeals exists. On such 
an appeal the Court of Appeals cannot examine into the novel 
ty and importance of the question, but acquires. jurisdiction by 
reason of the required certificate, and certainly this court cannot 
determine that, if an appeal had been prayed in the Superior 
Court, two of the judges would not have given the certificate— 
cannot determine what would or would not have been the opin- 
ion of any two of thejudges. The statute gave the plaintiff in 
error the right to an appeal from the judgment of the Superior 
Court to the Court of Appeals on certain conditions, and, if he 
had prayed an appeal in the Superior Court, it might have been 
sranted, in which event the Court of Appeals would have de- 
termined the case, and it would have been the highest court in 
the State ‘‘in which a decision in the suit could be had;” 
but if the appeal had been refused, such refusal would have ren- 
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dered the Superior Court the highest court in the State ‘‘in 
which a decision in the noid eset could be had.” As 
plaintiff in error made no application to have a decision in the 
Court of Appeals, and he has never been refused an appeal to 
said court, this court has no jurisdiction to review the decision 
of the Superior,court. In The Richmond, &c., Railroad Co. v. 
The Louisa Ratiroad Co., 13 How, 80, where the decree was 
rendered by the Superior Court of Chancery in the State of Vir- 
ginia, this court said: ‘t The decree having dismissed the com- 
plainants’ bill was a final decree or judgment, ind that decree 
having been affirmed by the Court of Appeals by ‘heir refusal 
to entertain an appeal, * *, there can be no doubt of the ju- 
risdiction of this court to review the decision of the State court,”’ 
which is titamount to saying that, if there had been no applica- 
tion for an appeal, this court would not have jurisdiction upon 
error. In Gregory v. McVeigh, 23 Wall. 294, the Corpora- 
tion Court of Alexandria, Virginia, rendered a judgment from 
which, under the statute in Virginia, an appeal could have been 
taken to the Court of Appeals only with leave of said court ora 
judge thereof, and which statute provided that the application 
for anappeal shail be refused when the judgment is deemed‘ ‘plain. 
ly right,’’ an application having been refused, on writ of error to 
said Corporation Court, this court said: ‘*The Court of Appeals 
is the hizhest court in the State of Virginia. If a decision of a 
suit could be had in that court, we must wait for such a decision 
before we cin take jurisdiction, and then only examine the judg- 
ment of that court. If, however, the suit is one of which that 
court cannot take jurisdiction, we may re-examine the judgment 
of the highest court which, under laws of the State, could de- 
cide it. 

‘fhe Court of Appeals had revisory jurisdiction over the 
judgments of the Corporation Court of the city of Alexandria, 
but parties are not permitted, in the class of cases to which this 
belongs, to take such judgments there for review as a matter of 
richt. Leave for that purpose must first be obtained, Two 
modes of obtaining this leave are provided. One by petition to 
the Court of Appeals itself, and the other bya petition to a judge 
thereof. * * It has long been settled that if a cause.cannot 
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be taken to the highest court of a State. except by leave of the 
court itself, a refusal of-the court upon proper application made 
to grant the leave, is equivalent to a judgment of affirmance,and 
is such a final judgment as may be made the basts of proceedings 
under the appellate jurisdiction of this court. 


‘‘In the present case the Court of Appeals has now no power - 
to review the judgment of the court below. * * A suit can- 
not be taken there except upon leave, and that leave has, in the 
regular order of proceeding, been refused in this case. From 
this refusal there can be no appeal. Everything has been done 
that can be to effect the transfer of the cause. * * Here the 
petition has been presented to each and every one of the judges, 
and they have all rejected it because the judgment was ‘'plainly 
right.’ Thus the doors of the Court of Appeals have been for- 
ever closéd against the suit; not through neglect, but in the reg- 

_ular order of proceeding under the law governing the practice, 


‘We think, therefore, that the judgment of the Corporation 
Court of the city of Alexandria is the judgment of the highest 
court of the State in which a decision of the suit could be had, 
and that we may re-examine it upon error.” This is a distinct 
decision that this.court has no jurisdiction of a suit upon error 
unless an appeal to the Court of Appeals has been refused in the 
regular mode prescribed by the State law, when such appeal 
may be granted upon application. In that case an appeal was 
refused under the statute, because in the opinion of the judges 
the judgment was ‘‘plainly right,” which, in substance, is the 
same as the Kentucky Statute as to the right of an appeal to the 
Court of Appeals in the present case. As plaintiff in error has 
never been refused an appeal to the Court of Appeals upon ap- 
plication, judgment in the present case has not been rendered 
by the highest court in Kentucky in which a decision can be had, 
and this court, therefore, has no jurisdiction upon error. Wind- 
sor v. McVeigh, 93 U. S. 274. | 

(2.) This court has no jurisdiction of the present case be- 
cause the judgment of the Superior Court is not the 
final iudgment, in the meaning of the 709 section of 
the Revised Statutes. ‘‘The Court of Appeals is the highest 
court in the State of Virginia. If a decision of a suit can be 
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had in that court, we must wait for such a decision before we 
can take jurisdiction, azd then can only examine the judgment of 
that court. It, however, the suit is one of which that court cannot 
take jurisdiction, we may re-examine the judgment of the high- 
est court which, under laws of the State, could decide it.”’ 
Gregory v. McVeigh, 23 Wall. 306. Sothat upon writ of error 
in the present case, the court, if it has jurisdiction, can only ex- 
amine the judyment of the Superior Court of Kentucky, which 
determined only that the Court of Appeals of Kentucky had _al- 
ready decided the case. Certainly said judgment cannot be 
considered in so far as it relates to the refusal of the Circuit 
Court to allow an amended answer to be filed as that is a ques- 
tion of practice in the State courts. Darrington v. State Bank, 
13 How. 12. No Federal question was presented to or decided 
by the Superior Court, and,if such question has been decided, it 
was by the Court of Appeals, and all that the Superior Court 
decided was that the judgment of the Court of Appeals was 
final. So that, in this record, we have an effort to have this 
court review the judgment of the Court of Appeals upon a writ 
of error to the Superior Court, or, which is the same thing, to 
review the judgment of the Court of Appeals upon an appeal 
from the judgment of the Superior Court. The judgment of 
the Court of Appeals was rendered January 14, 1882, and this 
court could not now review that judgment in a direct proceeding 
for that purp se as limitation has run, and we cannot see how it 
can review it in an indirect proceeding for the same purpose. 


The opinion of the Court of Appeals was final. It settled ev- 
ery question and stated: ‘' The appellant, upon the facts before 
us, was entitled to a judgment.’’ On the return of the case, the 
Circuit Court entered judgment pursuant tu said opinion, the 
record being the same as in the Court of Appeals, and, with this 
identical record before it, the Superior Court affirmed the judg- 
ment of the Circuit Court on the distinct ground that the Court 
of Appeals directed such judgment. If plaintiff in error has been 
denied by judicial decision any right which he claimed under a 
statute of the United States, or authority exercised thereunder, 
that decision was rendered January 14, 1882, by the Court of 
Appeals, and his remedy in this court was upon a writ of error 
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to the Court of Appeals within two years after the entry of such 
decision. 

In O'Dowd v. Russell, 14 Wall., 402, Walker had executed 
bond with Jones & O’ Dowd as sureties as vendue-master. upon 
which bond they were sued in the Superior Court of Richmond 
county, Georgia, on the ground that Walker had sold and re- 
ceived the proceeds of certain goods as vendueemaster, and had 
failed to account. The defendants pleaded Walker's discharge 
under the bankrupt act, and the plea was sustained ; but the 
sureties were held liable under the 33d section of that act. The 
Supreme Court of Georgia, on the 31st of October 1871, reversed 
the judgment in favor of Walker, and affirmed the judgment 
against the sureties, and to reverse this judgment O'Dowd pros- 
ecuted a writ of error to this court, which issued November Io, 
1871, to the Supreme Court of the State of Georgia) On mo- 
tion to dismiss, this court said : 

‘¢ Tt is also insisted that the motion to dismiss must be allow- 
ed, because the judgment was not final. The judgment against 
Walker was reversed, because he was not entitled to the exemp- 
tion which he claimed under the Bankrupt act, and the judgment 
against the sureties was affirmed, because they were held not en- 
titled to the benefit of his discharge. We think that both judg. 
ments were final, and that both are brought under revi:w by the 
writ of error.” 

This we take as conclusive authority in the present case that 
the judgment of the Court of Appeals was final. It reversed the 
judgment of the lower court because plaintiff in error was not 
discharged under the bankrupt act from-the debts in suit, as, in 
the case supra, the Supreme Court of Georgia reversed the judg- 
ment of the lower court because Walker was not discharged un- 
der the same act from the claim in suit, and, if the judgment of 
the Supreme Court of Georgia was final in that case, it follows, 
necessarily, that the judgment of the Court of Appeals was final 
in the present case. ‘‘If, by any direction, the entire cause is, 
in fact, determined, the decision, when reduced to form and en- 
tered in the records of the court, constitutes a final judgment, 
whatever may be its technical designation.’’ Commissioners, 
v. Lucas 3 Otto, 113. In that case the sole question was the va. 
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lidity of the act of 1872, and that question having been deter- 
mined by the Supreme Court of Indiana, even though upon an 
appeal from an interlocutory order, this court held such determi- 
nation to be a final judgment on the ground that ‘‘ the cause, so 
far as the State courts were concerned, was practically at an end.”’ 


In the present case the sole question was as to whether plain- 
tiff in error had been discharged under the bankrupt act from the 
debts in suit,.and when the Court of Appeals determined that 
he had not, ‘‘ the cause, so far as the State courts were coneern- 
ed, was practically at an end.”” [In Weston, &c., v. The City 
Council of Charleston, 2 Pet. 464, this court said’ ‘* The word 
‘final’ must be understood in the section under consideration, as 
applying to all judgments and decrees which determine the par- 
ticular cause.” Holmes v. Jennison, &c., 14 Pet. 562. The 
expression in the opinion in the present case. ‘‘ The judgment 
is reversed. and cause remanded for further proceedings not in- 


— consistent with this opinion,'’was, as manifest when considered in 


connection withthe balance of the opinion, a direction to the low- 
er court to enter judgment onthe debts. The ceurt decided the 
sole question in the case, and said that defendant in error ‘‘ was 
entitled to a judgment," and thus rendered a judgment which de- 
termined the cause. 


(3.) We dare think that no Federal question was either: raised 
or decided in this case. In Linton v. Stanton, 12 How. 425,the 
defendant pleaded his discharge under the bankrupt law, and at 
the trial offered in evidence the record of the proceedings: in 
bankruptcy, over the objections of plaintiff on the ground of the 
regularity and validity of the discharge, and, upon writ of error, 
this court said: ‘It (the statute) gives a writ of error to this 
court where a party claims a right or exemption under a law of 
Congress, and the decision is against the right claimed, Un- 
doubtedly the defendant, in pleading his discharge under the 
bankrupt law, claimed a right or exemption under a_ law of Con- 
gress '’ In that case the State courts decided in favor of the right 
claimed, and the expression of the court that the defendant in 
pleading his discharge ‘claimed a right or exemption under a 
law of Congress, ''was, we think,dictum. That was not the question 
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before the court. The State courts determined that the proceed- 
ings in bankruptcy sustained the plea of discharge, and,hence, it 
was not necessary to the decision that this court had_ no juris- 
diction, upon error, to consider whether such plea was a right 
claimed under a law of Congress. Moreover, in that case,the ef- 
fort was‘to assail, in the State courts, the regularity and validity 
ef the proceedings in bankruptcy, while, in the present case, no 
such attempt was made. The regularity and validity of the pro- 
ceedings were not questicned; but the point of difference be- 
tween plaintiff and defendant in error was as to the scope and le- 
sal effect of the discharge in bankruptcy granted under the co- 
partnership petition of Carter & Fisher—the latter contending 
that such discharge could not give greater, broader or more re- 
lief than the petition sought, and, in law and fact, discharged 
plaintiff in error from his individual and co-partnership liabilities 
asa member of the firm of Carter & Fisher—that the bankrupt 
court had no jurisdiction of the firm of Wm. Fisher & Bro, ,and, 
hence, as amember of such firm said discharge could not absolve 
him from the payment of its debts; and all that the Court of Ap- 
peals decided was that the discharge in the proceedings of Car- 
ter and Fisher did not operate to discharge plaintiff in error from 
debts he owed as a member of the firm of Wm. Fisher & Bro. 
This decision was clearly the construction of a judgment only, 
by which no right or exemption claimed under a law of Congress 
was refused, or the validity of an authority exercised under the 
United States questioned but that such right or authority did 
not exist, was determined. The single question determined was- 
not the validity of the authority or right, but its existence. 

In Millingar v. Hartuper, 6 Wall. 258, the Supreme Court of 
Pennsylvania determined that Millingar did not acquire title to 
certain cotton under a judgment of a United States Court order- 
ing that it be delivered to him on his claim to it, and, yp. 
on error, this court said: ‘‘It is insisted in behalf of the de- 
fendant in error that the question raised and decided by the Su 
preme Court of Pennsylvania, does not bring the case within 
either of the classes of which this court has jurisdiction under the 
twenty-fifth section of the Judiciary Act; and this must be ad- 
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mitted unless it can be maintained that the question was upon the 
validity of an authority exercised under the United States, 
and that the decision was againstits validity. 

‘It is clear that the case does not come under any other of 
the descriptions of the twenty-fifth section. 

‘It seems equally clear that 7Ae authority of the District 
Cour? to direct the release was not drawn in questions 

‘‘Was, then, the authority of Millingar over the cotton an au- 
thority exercised under the United States in virtue of the release 
so directed ? 

‘‘Something more than a bare assertion of such an authority 
seems essential to the jurisdiction of this court. The authority 
intended by the act is one having a real existence, derived from 
competent governmental power. If a different construction had 
been intended, Congress would doubtless have used fitting words. 
The act would have given jurisdiction in cases of decisiuns avainst 
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claims of authority exercised under the United States. * * * 


‘‘In the case before us Millingar claimed authority under an 
order of the District Court. On looking at the order, we find 
that it does not purport to confer any authority whatever upon 
him. It simply relievec the cotton from the claim of the gov- 
ernment. He claimed to be owner of it, and the order aliowed 
him to take possession, But the court did not pass on the ques- 
tion of ownership or right of possession. * = * 

‘-When, as in this case, the sinlge question is not of the validi- 
ty but of the existence of an authority, and we are fully satisfied 
thatthere was, and could have been,no decision in the State Court 
against any authority under the United States existing in fact, and 
that we have, therefore, no jurisdiction of the cause brought here 
by writ of error, we can perceive no reason for retaining it 
upon the docket.”’ 


In the present case, plaintiff in error pleaded his discharge 
under the bankrupt act granted by the United States Dis- 
trict Court in a proceeding by Carter & Fisher as partners, and 
the State Court decided that such discharge did not release him 
from debts as a member of the firm of Wm. Fisher & Bro. The 
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United States Court did not pass upon the debts of Wm. Fisher 
& Bro., and-did not administer their assets, which in the plead- 
ings plaintiff in error admitted they had. The authority of the 
United States Court to grant the discharge was not drawn in 
question, but the State Court determined that the discharge did 
not release from the debts of Wm. Fisher & Bro., who were not 
before the court sitting in bankruptcy, and who had assets which 
were not administered by the court. Hence the decision of the 
State Court in this case, was not against any authority under the 
United States, but against the existence of the claim of authority 
under an order of the United States Court, and we think the 
opinion in Millingar v. Hartuper, supra, is conclusive that this 
court has no jurisdiction over such a question, Scott v. Kelly, 
22 Wall. 57; Mining Company v. Boggs, Wall. 304; 
Gill v. Oliver, t1 How. 529; McDonough vy. Millaw- 
don, 3 How. 693; Keene v, Clark, 10 Pet. 291. If this 
court can only review the judgment of the Superior Court it 
is manifest that no Federal question is involved, and that seems 
to be the decision in Gregory v. McVeigh, 23 Wall. 306. 


We conclude, therefore, that this court has no jurisdiction be- 
cause (I,) the decision has not been rendered ‘in the highest 
court in the State in which a decision in the suit could be had, 
(2,) the decision this court is called upon to review is not the final 
judgment, and, (3,) the décision neither raised nor determined a 
federal question. 

It seems clear that the plaintiff in error was bound _ to 
apply for Jeave in the Superior Court for an appeal to 
the Court of Appeals before he had a right to a writ of error in 
this court, unless it be that the Court of Appeals hid already 
determined ‘the only question in the case, and this court can say 
that no two judyves of the Superior Court would have certified 
that, in their opinion, the question involved was novel and of 
sufficient importance; and, therefore, he could not have possibly 
obtained an appeal, in which case the judgment of the Court of 
Appeals was final; anda writ of error shouid ‘have been issued to 
that court within two years after its entry. If he should ‘have ap- 
plied for an appeal, or if the judgment of the Court of Appeals 
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was final, or if there was no Federal question decided, it is cer- 
tain that this court has no jurisdiction. And it is equally cer- 
tain that plaintiff in error should have applied for an appeal, or 
that the judgment of the Court of Appeals was final. That it 
was under the law of Kentucky is concluded by the fact that, af- 
ter its rendition, the Circuit Court, on motion, entered judgment 
on the record, which was affirmed by the Superior Court on the 
distinct ground that the decision of the Court of Appeals was 
final. Moreover, the United States Circuit Court remanded the 
case to the State Court, and, instead of appealing to this court 
from that order, plaintiff in error submitted himself to the juris- 
diction of the State courts. Besides, the pleadings show that he 
promised to pay the debts in suit immediately before his dis- 
charge, which is no Federal question. 12 How. 423. 

In view of the rule announced in Millingar v. Hartuper, 6 
Wall., 258, that when this court is satisfied that there was no de- 
cision in the State court against any authority under the United 
States, it has no jurisdiction, and will not retain the cause on the 
docket, we submit the following, which may be rather applica- 
ble to the merits of the cause than to the motion te dismiss. 

It is alleged and admitted that the firm of Wm. Fisher & Bro. 
has assets sufficient to pay its indebtedness, which assets have 
never been administered. Defendant in error does not attack 
the discharge, but only contends that a discharge granted in a 
proceeding of Carter & Fisher, in which the assets of Carter & 
Fisher were alone administered, cannot, in law or fact, operate 
so as to discharge plaintiff in error, (a member of the firm of Car- 
ter & Fisher.) from the payment of the debts of Wm. Fisher & 
Bro., (of which firm he is also a member,) whose assets were not 
administered in said proceeding, and over whom the court in 
bankruptcy had no jurisdiction—that plaintiff in error cannot 
have assets as a member of the firm of Wm. Fisher & Bro., and 
be discharged from the payment ofsuc* firm debts. On the other 
hand, plaintiff in error contends tha said discharge relieves 
him from the payment of all dcebts—his individual, those of the 
firm of Carter & Fisher, and those of the firm of Wm. Fisher & 
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In re T. S. Shepard 3 B. R. 172; Forsaith v. Merritt, 3 
B. R. 48; Withrow v. Fowler, 7 B, R. 399, it was determined : 
‘‘There must be an adiudication of bankruptcy against the part- 
ners composing the firm, and an assignee must be appointed in 
such a proceeding before any steps can be taken to reach the 
partnership assets in bankruptcy. The partnership property can- 
not be taken and administered by the bankrupt court unless all 
the persons who have an interest as copartners in such property 
are adjudged bankrupt.’ William Fisher was never adjudged 
bankrupt, and no step was taken to make him a party to the pro- 
ceedings. 

In Amsinck v. Bean, 22 Wall. 395, a partnership composed 
of Kintzing & Lindsey became embarrassed, and stopped pay- 
ment, Kintzing proceeding as if the partnership had been dis. 
solved, when he proposed to the partnership creditors a compro- 
mise by executing the firm notes. Amsinck, one of the cred. 
itors, agreed to the compromise under an arrangement privately 
made with Kintzing & Co, whereby they discounted the notes, 
and paid Amsinck in cash. When this was ascertained cer- 
tain creditors of Kintzing & Co. filed a petition praying that he, 
Kintzing (not Kintzing & Co., nor Lindsey,) might be declared a 
bankrupt, which was done, and Bean was appointed his assignee. 
Thereupon Bean brought suit against Amsinck to recover the 
money paid him by Kintzing & Co., and, upon appeal, this court 
held that he could not maintain the action, because, as assignee 
in the proceedings against Kintzing alone, he was not vested 
with title to the partnership property. In the light of this 
authority it is clear that the assiynee of Carter & Fisher had no 
right or title to the partnership assets of Wm. Fisher& Bro.,and 
could not have collected any of them. Inre Jewett & Co.,16 N.B.R. 
48, Drummond, J. determined: ‘‘The fact that persons have been 
adjudicated bankrupts of one firm is no bar to, nor does it defeat 
a petition against them as partners with others in another firm.”’ 


In Crompton v. Conkling, 15 N. B. R. 417, and Hudgins v. 
Lane, 11 N. B. R. 462, it was determined. ‘‘If there are part. 
nership assets, and the proceeding in bankruptcy was brought 
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only against one member of a firm, then the discharge will not 
bar from firm debts. ”’ 

That plaintiff in error is not discharged from the debts of the 
firm of Wm, Fisher & Bro. by the discharge granted him in 
the proceeding by the firm of Carter & Fisher, seems clear 
when we consider that the firm of Carter & Fisher may have 
been insolvent, and the firm of Wm. Fisher & Bro, may be 
solvent. It is certain that Wm. Fisher & Bro. have assets, and 
that those assets have never been administered—that the court in 
bankruptcy never acquired jurisdiction of those assets, of the firm 
of Wm. Fisher & Bro, or of its creditors. 

In Crompton v. Conkling, supra, Blatchford J., now a mem- 
ber of this court, said tothe jury. “The two notes sued on in 
this case are dated on the 16th July 1870, * * The only 
point of defense set up for your consideration is the discharge in 
bankruptcy obtained by Mr. Conkling in this court in April 1872 
in a ‘proceeding commenced here 3d June 1871. * * The 
notes are the notes made by the firm of G. Conkling, Jr., & Co. 
The proceedings in bankruptcy against Mr. Conkling are pro- 
ceedings against himself individually without. in any manner 
bringing in his partner Mrs Geetchins. * * * If you find,as 
a matter of fact, that there was copartnership property when 
this petition in bankruptcy was filed, the plaintiff is entitled to 
recover the full amount claimed.”’ 

In that case the court held that, if there were no partnership 
assets or property at the time the petition in bankruptcy was 
filed, the defense was good because: ‘‘Conkling put into his 
schedules the partnership liabilities among which are these two 
very notes, which are put in as liabilities of the firm of G. Conk- 
ling, Jr., & Co., and so there are six, eight or ten others,’’ and 
then said: ‘‘Now if there was any copartnership property at 
that time, then it was the duty of Mr. Conkling not only to 
bring that copartnership property into this court in the bank- 
ruptcy proceeding, if he desired to be discharged from his lia- 
bility on the partnership debts ; but, if there was such property, 
unless he did bring it in, his discharge does not relieve him from 
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copartnership debts,’ 
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This case seems to us to be an authority that, if the liabilities 
of the firm are not put in the schedules as firm liabilities, in such 
a proceeding in bankruptcy, the discharge will not relieve from 
firm debts though the firm had no assets at the time the petition 
was filed. This view is sustained by Corey v. Perry (67 Me. 
140,) 24 Am. Rep. 15, where the question of assets was not 
seemingly deemed material. In that case, omitting the formal 
parts, the discharge in bankruptcy pleaded was as follows: 

‘‘It is therefore ordered by the court, that James C. Perry be, 
and he hereby is, forever discharged of and from all debts and 
claims which by said act are made provable against his estate, 
and which existed on the third day of March, A. D., 1873, on 
which day the petition for adjudication was filed against him, ex- 
cepting such debts, if any, as are by said act excepted from the 
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operation of a discharge in bankruptcy.”’ The lower court ren- 
dered judgment against Perry for a debt that he owed as a mem 
ber of the firm of Perry & Dunn, which existed March 3, 1873, 
though said discharge was pleaded, and, upon appeal, the hih- 
est court of Maine affirmed the judgment on the ground that 
such discharge in bankruptcy did not operate as a bar against 
firm debts,and said: ‘The defendant, James C. Perry, was a 
member of the firm of Perry & Dunn. In his petition he de- 
sired only to be discharged as an individual. He did not set 
forth that he was a member of any firm. He petitioned for 
no discharge from firm debts. He set forth no firm liabilities 
and disclosed no firm assets. The firm of Perry & Dunn has not 
been declared bankrupt. It has not been before the District 
Court sitting in bankruptcy, nor within its jurisdiction, 

‘Is then the discharge of Perry a discharge from the firm debts 
as well as from his individual liabilities ? 


“In re William H. Little, 1 Baker, Reg, 341, Little had 
been a partner with one Dana, and commenced voluntary pro- 
ceedings in bankruptcy in his own name. In _ his schedules the 
debts and assets of Little & Dana were mentioned, and the peti- 
tioner prayed to be discharged from all his debts, but fearing that 
by such proceedings he would not be discharged from the debts 
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of Little & Dana, he asked that his proceedings might be so 
amended that Dana might be made a party and cited to show 
cause why the firm of Little & Dana should not be declared 
bankrupt. Upon this question of amendment, Blatchford, J., 
says: ‘Under these circumstances, as the petitioner prays to be 
discharged from all his debts provable under the act, and some 
of the debts set forth in the schedule annexed to his petition are 
debts of the said firm, and as this petition is one to have the firm 
declared bankrupt on the petition of its partner, within the pro- 
vision of section 36 of the act and of general order No. 18, as 
Dana did not join with Little in his original petition, he ought 
to have been brought in by proper proceedings under general or- 
der No. 18, before an adjudication of bankruptcy was made on 
the petition of Little ; the defect is now sought to be remedied 
by Little. His petition requires to be amended. When he is so 
brought in, he (Little) can be discharged from the debts of the 
firm, because the theory and intent of section 36 of the act and 
general orders Nos. 16 and 18 are that the creditors of the firm 
shail be required to meet but once, and in one bankruptcy fo- 
rum, ali questions in regard to the bankruptcy of the firm and in 
regard to debts against the firm.’ In Amsinck v. Bean, 22 
Wall. 395. it was decided that the assignee in bankruptcy of the 
estate of an individual partner of a debtor copartnership could 
not maintain a suit to recover hush money previously paid to a 
creditor of the copartnership, upon the ground that the money 
was paid to such creditor in fraud of the other creditors of the 
firm. and in fraud of the provisions of the Bankrupt Act. The 
suit should be by the assignee of the firm. So that in this case, 
the assignee of Perry could not have collected any of the assets 
of Perry & Dunn. The firm debts should not be discharged 
when the firm creditors could not possibly have their share of its 
assets, he firm assets were never before the Bankrupt Court. 
Neither were the firm debts. ‘It is difficult’ —remarks Drum- 
mond, J., In re Noonan, 3 Biss. 491, ‘to see how any member 
of the firm can be released from his personal liabilities as such 
without the court substantially looking into all the transactions of 
the firm and settling up its affairs. =A man cannot be discharged 
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from his liabilities as a member of the firm unless the debts and 
assets of the firm are considered and adjudicated upon by the 
Court.’ The fact that persons have been adjudicated bankrupts 
as members of one firm is no bar to, nor does it defeat a petition 
against them as partners with others in another firm. In re Jew- 
ett, 16 Nat. Banker, Reg. 48. In Hudgins v. Lane, 11 Nat. Bank- 
er. Reg. 463, it was decided that the discharge of a member of 
a firm upon his individual petition in bankruptcy, and without any 
proceedings by or against the firm, does not discharve such mem- 
ber from the partnership debis. See, also, Crompton v. Conk 

ling, 15 Nat. Banker. Reg. 417.” 

In the petition of Carter & Fisher ‘in bankruptcy, a copy of 
which is filed with the reply, 1t was averred that the members of 
said copartnership owe debts, and the schedules annexed to said 
petition showed the creditors of said firm, the assets of the firm, 
the creditors of Carter, his individual assets, the crediters of 
Fisher,and his individual asscts,and then the petitioners prayed that 
‘they may be severally decreed to have a certificate of discharge 
from all their debts provable under said act.’’ What debts ? 
Clearly those mentioned in the petition. In this petition it was 
not alleged that plaintiff in error was a member of the firm of 
Wm. Fisher & Bro., or that such firm owed debts and had as- 
sets. He petitioned for no discharge from the debts of such 
firm, which has never been declared bankrupt, and has never 
seen before the bankrupt court, or within its jurisdiction. So 
that plaintiff in error could not possibly have been discharged by 
his certificate in such proceeding from the debts in suit, even 
though the firm of Wm. Fisher & bro, had no assets at the time 
said petition was filed. This seems conclusive when the deci- 
sions of Blatchford J. in Crompton v. Conkling and in re Little, 
are considered in connection with Corey v. Perry, in the former 
of which, he determined that Conkling was discharged, unless at 
the time of filing his petition in bankruptcy there were firm as- 
ets, because he put into his schedules the partnership liabilities as 
debts of-the firm,and,in the latter, that Little having shown in his 
schedules that the firm of Little & Dana owed debts and had as- 
sets, Litthe could not be discharged from such debts without 
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making Dana a party to the proceedings ; and Corey v. Perry de- 
cided: ‘‘When a member of a firm files his petition in bankrupt- 
cy, giving no schedule of firm debts and assets, nor praying for a 
discharge from firm liabilitics, his discharge, when obtained, will 


only relieve him from his individual indebtedness, and not from 


ee: partnership liability.”” In the case the schedules showed firm 
™ debts only, the presumption would be that there were no firm 
assets, and, in order to recover on a debt of the firm, the plain- 

“hy, tiff would have to establish affirmatively that there were such as- 
= sets at the time the petition in bankruptcy was filed; but in the 


case the schedules showed both firm debts and assets, all the par- 

. ties must be parties to the proceedings, because the assignee of a 
member of a firm cannot collect such assets, and, hence, the 

court cannot administer them. Amsinck v. Bean, 22 Wall. 

ae 395. But when the schedules show nothing in regard to the ex- 
istence of either firm debts or assets, no presumption arises, be- 

cause the court had no jurisdiction of cither, and a creditor of 


. the firm may recover on a firm debt against the partner dis- 

ote charged in such proceeding on his individual petition, or on that 

ee of another firm of which he was also a member. In this case 

f there would be no desire to be discharged from such debts, or 

else the petitioner would have set them out as well as the assets of 

the firm in his petition. By not setting them out, he distinctly 

; manifests his intention to withhold both the firm assets and creditors 

# from the jurisdiction of the court. In the present case, the dis- 

charge pleaded by plaintiffin error, states mutand?s, is in the 

same language as in Corey v. Perry, supra. This discharge 

id Coes not discharge him from any liability as a partner of the 

firm of Wm. Fisher & Bro., for copartnership debts. Such 

‘y debts were not even provable against said firm in the proceed- 

‘ ings in bankruptcy by Carter & Fisher. The court had no ju- 

i risdiction of said firm, or power to administer its assets, and its 

~" creditors had no right to any share of the assets of Carter & Fish- 

er, or of plaintiffin error. The very language of the discharge 

limits its operation to those debts and claims of which the court 

\ had exclusive jurisdiction, and as the court had no jurisdiction of 

the debts and claims of and against Wm. Fisher & Bro.,those debts 
a, 
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and claims cannot be affected by the discharge. It may be that 
such debts were provable as against plaintiff in error in the pro- 
ceedingsin bankruptcy by Carter & Fisher; but thev could be paid 
only out of any surplus,should there be any after the payment in 
full of his individual debts. Hudgins v. Lane, 11 N. B. R. 462, 
This case determined that whether defendant in error proved his 
debts in such proceeding, cannot affect the legal question in- 
volved in this record, the court remarking: ‘‘In availing himself 
of this privilege, I think he lost no right, as a creditor, against 
the firm or assets of the firm allowed him by the law.’’ But the 
fact is, as the Court of Appeals said: ‘In this case there is an at 
tempt to show that these claims were presented and passed on by 
the bankrupt court, but there is no proof of that fact other than 
the éxplanation made by the appellant, (defendant in error, )that 
he presented the claims and was told the court had no jurisdiction 
over the assets of Wm. Fisher & Bro.,” which explanation stands 
admitted in this record. 

It is immaterial whether the firm of Wm, Fisher & Bro was 
dissolved or not, either by the proceedings in bankruptcy by 
Carter & Fisher, or otherwise, for as said in Hudgins v, Lane, if 
dissolved, ‘teach member would remain bound to their firm cred. 
itors, as a firm and as individuals, in the same manner, and in 
every way as before the dissolution.”’— But we do not think the 
proceedings of Carter & Fisher dissolved the firm of Wm, Fish- 
er & Bro. 22 Wall. 403-4. Inre Jewett & Co, 16 B. R 4s 

As the opinion in Hudgins v. Lane is pertinent, we quote. ‘In 
the early part of the year 1868, the defendants, Lane & Smith- 
son, who were then trading as copartners, contracted the debts 
for which the judgment was rendered (in the court below.) By 
agreement between Lane & Smithson, sometime in the year 
186g or 1870, the partnership between them was dissloved. and 
they ceased to carry on the business. * * On the 20th day 
of February 1871, the defendant, Lane, filed his individual peti 
tion in bankruptcy, and, on the 18th day of October of the same 
year, received his discharge in due form. There was no pro- 
ceeding by or against the firm of Lane & Smithson, or by either 
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partner against the other, nor was the firm adjudicated bank- 
rupt. 

‘The defendant, Lane, pleads his discharge in defense in this 
action, 

“The plaintiff in this action filed proof of the claim for which 
judgment is demandec, in due form, in the bankruptcy proceed~ 
ings had at the instance of the defendant, Lane, 

‘Phe question presented for decision is, does the discharge 
pleaded by Lane, and granted upon his individual petition, and 
to which the firm of Lane & Smithson. were in no way parties, 
discharge Lane from his liability to the plaintiff? 

‘‘In examining the cases decided, I find that as early as. Feb- 
ruary, 1868, this question was considered by Judge Blatchford, 
In re William H. Little, 1 B.-R, 341. Though the question in 
that case was as to the propriety of an amendment which had 
been asked for by the petitioner, and refused by the Register, 
yet the amendment desired was of such a character as necessari- 
ly presented for consideration the very question now to 
be determined. ‘Little had been a partner in. trade with. one 
Dana, and had commenced voluntary proceedings in bankruptcy 
in his own name alone. Inthe schedules filed beth debts and 
assets of the firm. of Little & Dana were mentioned, and the 
petitioner prayed for a discharge from.all his debts, and fearing a 
discharge in such proceeding would not be effectual in discharg- 
ing him. from the debts due from. Little & Dana, even after he 
had himself been adjudicated a bankrupt,asked that: the proceed- 
ing be so amended as that Dana might be made a party, and cited 
to show cause why the firm of Little & Dana should: not. be declar- 
ed bankrupt. It was proper then to inquire first:. What was the 
purpose of the amendment asked for? The answer must be that 
the petitioner may be discharged as he prays in his petition to be 
discharged, that is, from all his debts and liabilities provable in 
bankruptcy. Then the next inquiry which. necessarily arose.in 
that proceeding was: Is it necessary to accomplish that end that 
the firm of Little & Dana be adjudicated bankrupts? * * * 
Most clearly, if the amendment.asked:for, in the opinion of the 
court, shall be of no importance, shall be in no way necessary in 


the attainment of the object, or some one purpose desired as a 
result of the proceeding, then the motion to amend should be 
refused. * * * If such a discharge as was asked for could be 
granted, he showing himself in all other respects entitled to it 
under the original petition, there was no need for any such ob- 
ject as the law regards of the amendment asked for, and there be- 
ing no necessity the impropriety of granting it necessarily follows. 


‘If the firm assets could be distributed or properly investigat- 
ed upon the individual petition and.adjudication of one or any 
less number than all the members of the firm, and, for such as 
are adjudicated, as full relief from debts could be granted as if 
the firm was declared bankrupt, then there was no necessity or 
propriety in the provision of the 36th section, authorizing pro- 
ceeding against such members of a firm as may refuse tojoin. * * 

“If we examine only slightly the opinion of the same Judge in 
the case of Alexander Frear 1 N. B. R. 660, there may appear 
to be a contrary opinion expressed. But there is no real con- 
flict in the opinions. The only question in the latter was wheth- 
er, under an adjudication of any one or more members of a firm, 
(less than all,) firm creditors could prove their debts, and it was 
decided that they could. It would have appeared strange in- 
deed, had the court held otherwise. And yet there was involv. 
ed no opinion as to the effect of such proof by a firm creditor in 
the event the individual estate of the bankrupt partner should 
prove to be insufficient to pay all his individual debts proved, for it 
was within the range of possibility that the individual estate ot the 
bankrupt might be sufficient to pay principal and interest in full 
of all the individual debts proved, and the firm debts proved also, 
and while such a result may not usually be hoped for, yet, in the 
event supposed, who will say that such firm creditor would not 
be entitled to be paid. * * 

‘‘This question was discussed more recently * * In re 
Noonan 10 B. R. 330, and in the well considered opinion of the 
learned Judge we find the opinion of Judge Blatchford, before re- 
ferred to sustained, and even strengthened. ‘And it is difficult 
to see, says Judge Drummond, ‘how any member of a firm can be 
released from his personal liability as such, without the court 
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looking substantially into all the transactions of the firm, and 
settling up its affairs.’ Again, ‘A man cannot be discharged 
from his liabilities as a member of a firm unless the debts and as- 
sets of the firm are considered and adjudicated upon by the court.’ 

‘‘In this opinion, after a patient and full examination of the 
authorities, and sections of the act bearing upon the question, I 
am induced to concur. 

‘“‘The opinion of Judge Field, In re Abbe, 2 b. R. 75, is re- 
lied upen for the defendant, * * It will be found that the 
proceedings in that case were essentialiy different in more respects 
than one from the petition and proceedings in behalf of the de- 
fendant in this case. No discharge was there applied for by 
Abbe, or had been previously granted, and the Judge seems to 
attach much importance to the fact that itappeared by the sched- 
ules filed by Abbe that there were no parternership assets to be 
administered. *“  * But suppose that there were partnership 
asscts, as inthis case, to be administered. Lane states in his 
schedules that there were not only partnership debts due, but 
partnership assets in the form of accounts due Lane & Smithson, 
which he proposes to surrender to his assignee when one shall be 
appointed. * * It is very clear, I think, that such assignee 
could not use any process of law, which would enable him to col- 
lect a single dollar of such assets. Nor could such assignee sell 
and convey a title to any property belonging to the firm. * * 
The assignee of Lane acquired no title to the choses in action or 


property of the firm, and, consequently, could nét discharge 


for the one or sell the other. This view as to the rights of as- 


signees, accounts very reasonably for the expressed provisions of 


the law—that in all cases of the bankruptcy of a firm, the firm, 
and not the individual, creditors have the right to choose the as- 
signee, and when so elected, such assignee becomes, by virtue 
of such election, the assignee of each of the individual members 
of the firm, which, in my opinion, suggests a stronger reason for 
the opinion expressed by Judge Drummond, that there can be 
no discharge from partnership debts but by the bankruptcy of the 
firm, and the looking into the firm business by the Bankruptcy 
Court. And in this view, too, the propriety of this provision 


> 
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is most clearly seen, for if, upon the bankruptcy of a single 
member of a firm composed of many individuals, the assets of 
the firm would become the property of the assignee, then the 
same result would follow if each member should be so adjudged , 
and separate assignees appointed. * * 

‘It is objected further by the defendant's counsel, that the 
firm of Lane & Smithson had been dissolved previous to the 
commencement of proceedings in bankruptcy by Lane. That 
might be and the arrangement, as between themselves, might be 
of the most satisfactory character or otherwise, but would such dis- 
solution or arrangement affect in any way the rights oftheir firm 
creditors 2. Clearly they would not ; each member would remain 
bound to their firm creditors as a firm and. as individuals in the 
same manner and in every way as before the dissolution. —Part- 
nerships are often dissolved.on terms agreed: upon by the mem- 
bers, and the terms enforced by the courts as between them- 
selves. But it would be new indeed if it should be declared that 
the rights of creditors were in any way affected: by any such ar- 
rangement. Certainly by no such arrangement, can the objects 
provided. for by the bankrupt law be defeated. In re Independ- 
ent Insurance Co., 6 N. B. R. 260, Judge Shepley declares that: 
‘No power exists to wrest from the jurisdiction of the Court in 
Bankruptcy the assets of bankrupts, either corporations or indi- 
viduals, as are within the scope of the provisions of the United 
States Bankrupt Act.’ Then any member of a firm, existing or 
dissolved, may proceed againstsuch of the members as will not join 
in a proceeding to have the firm declared bankrupt. In re Noonan, 
10 B. R. 331. And if he will not so proceed, then the advan- 
tage ofa discharge from his partnership debts will not be allow- 
ed him. 

‘‘Lastly, it is insisted for the defendant that. the plaintiff prov- 
ed and filed his debts in the bankruptcy proceeding. That this 
was the voluntary act of the plaintiff, and by this he waived his 
rights against the firm. | 


‘‘It.has been already shown that the plaintiff had the right. so 
to prove his debt, in view of a distribution of Lane’s individual 
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estate alone, so that he might be prepared to enjoy his share of 
any surplus, (should there be such,) after the payment in full of 
his individual debts, and in availing himself of this privilege, I 
think he lost no right, as a creditor, against the firm, or assets 
of the firm, allowed him by the law.”’ | 

As this opinion determines every question raised in the pres- 
ent case, we have copied so much of it. 

In his answer, plaintiff in error pleaded said petition in bank- 
ruptcy as having set forth ‘‘a list of his ‘creditors both individual 
and those of the late firm of Wm. Fisher & Bro... * * and 
the amounts due to each, together with an accurate inventory of 
his property, rights and credits of every nature, kind and des- 
cription, individual and of the late firm of Wm. Fisher & Bro.,”’ 
* * and ‘‘that the late copartnership of Wm, Fisher & Bro., 
had no assets over which he had any control, or of the existence 
of which he had any knowledge other than stated in schedule.”’ 

This was a distinct averment that Wm. Fisher & Bro. had as- 
sets, and that plaintiff in error mentioned in the schedule in the 
proceeding in bankruptcy a part of such assets; but not all of 
them, the inference from the plea being that Wm. Fisher had con- 
trol of those not put in the schedule. In his reply defendant in 
error pleaded: ‘‘That at the time of such proceedings in bank- 
ruptcy, there were, and ever since there have been, and are now 
partnership debts and partnership assets of the firm of Wm. 
Fisher & Bro., and said firm debts have never been paid, and 
said firm assets have never been administered in the bankrupt 
court or otherwise,’’ which averments stand admitted. So that, 
in view of the authorities cited, it is immaterial whether the state- 
ments made in the petition in bankruptcy or the averments of 
plaintiff in error in his answer control. If the tormer, then the 
question of assets does not arise, for, as the bankrupt did not 
give the firm debts and assets, or pray for a discharge from such 
liabilities, nothing on that subject was involved or determined by 
the proceeding in bankruptcy—if the latter, then the proceeding 
in bankruptcy disclosed assets over which the court had no juris- 
diction unless the firm had been adjudicated bankrupt, which was 
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never done, and the discharge does not relieve from such firm li- 
abilities. But, in either view, we have assets admitted—assets 
unappropriated, unadministered. This was determined by the 
Court of Appeals of Kentucky upon the pleadings under the 
practice in the State. 


In Curtis v. Woodward the Supreme Court of Wisconsin, in 
1883, sustatned these views. In that case it appeared from the 
record that Woodward & Chittenden were partners, and, as such, 
executed their notes to Curtis. Woodward having been ad- 
judged a bankrupt, filed in the bankruptcy proceedings his sched- 
ules of liabilities, including said indebtedness of the firm to Cur- 
tis. At the time of filing said petition in bankruptcy, said firm 
had no assets, Curtis resisted the discharge of Woodward 
in said bankruptcy proceedings, but the court, nevertheless, 
sranted it. In consideration of an amount paid by Chittenden 
he was released from his liability on said notes. Curtis then 
brought suit on said notes in the State Court against Woodward. 
The certificate of discharge was pleaded asa defense, and the 
court determined that the action was barred by such discharge, 
remarking : 

‘‘Undoubtedly there are decisions to the contrary of some of 
these cited, but it is believed that they are mostly where it ap- 
peared affirmatively that there were partnership assets or busi- 
ness still existing, or where the bankrunt’s petition made no re- 
ference to firm debts or firm assets, or did not ask to be relieved 
from such debts. These cases appear in briefs of counsel, and 
will be preserved for reference. It is true that section 5121 
makes express provisions for bankruptcy proceedings in case of 
partnerships, and expressly authorizes all the creditors of the 
company, and the separate creditors of each partner, to prove 
their respective debts therein, and then affirms the equitable rule 
of distribution. It is equally true that the act makes no express 
provision for the proof of partnership debts, against individual 
bankrupts, but we are also to remember, as observed by Mr. Jus- 
tice Bradley in Gray v, Rollo, supra, ‘that the joint debtors are 
severally liable 27 so/zdo for the whole debt,’”’ and hence there is 
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no reason why a firm debt should not be proved against an indi- 
vidual bankrupt, but at the same time no discharge should be 


_ granted against such debts while they are outstanding and unad- 


ministered assets ofthe firm. Here it was expressly found that 
there was no partnership property or assets, and that while the 
plaintiff's debt was still provable, he, for value received from the 
other partner, released him from all Hability on the notes in 
question. Upon such release being made, the plaintiff had no 
claim left against the firm, or the other partner, and, as there 
was no partnership property or assets to be administered, there 
was no reason why the plaintiff could not prove his debt against 
the bankrupt and take his distributive share of the estate. In 
fact that was the only remedy he had left.”’ 


In the present case it appears affirmatively not only that there 
were partnership assets at the time of filing the petition in bank- 
ruptcy belonging to the firm of Wm. Fisher & Bro., but, also, 
that plaintiff in error in said petition made no reference to the 
firm debts or firm assets, and did not ask to be released from 
such debts. This case, therefore, has every feature which, under 
the authorities, prevents the discharge granted in the proceedings 
in bankruptcy on the petition of Carter & Fisher from discharg- 
ing plaintiff in error from the debts he owes as a member of the 
firm of Wm. Fisher & Bro. 


In Railroad Cos. v. Gains, 97 U. S., 697, and Scott v. Jones, 
5 How, 343, it was determined: ‘‘The power of the Supreme 
Court over the judgments of State Courts ought to be exercised 
with the greatest caution, and no judgment should be reversed 
unless the error is manifest.”’ 


We respectfully ask (1.) that the writ of error be dismissed, 
and, if this be refused, (2.) that the judgment of the State Court 


be affirmed. 
C.S. WALKER, 


For Defendant in Error. 
WEIR, WEIR & WALKER, 
Counsel for Defendant in Error. 
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Assignment of Errors by Plaintiffs in Error. 
In the Supreme Court of the United States. 


Donatp M. McL«op et al., Plaintiffs in Error, 
U. 
Fourtn NATIONAL Bank or Sr. Louris, Defendant in Error. 


Now come Donald M. McLeod and Alexander A. A. Reid, plaintiffs 
in error, and for the assignment of errors in aboye-entitled cause as- 
slen— 

Iirst. The error of the court in refusing plaintiffs’ instruction 
numbered one. 

Second. The error of the court in refusing plaintiffs’ instruction 
numbered two. 

Third. The error of the court in refusing plaintiffs’ instruction 
numbered three. 

Fourth. The error of the court in refusing plaintiffs’ instruction 
numbered four. 

hifth. The error of the court in refusing plaintiffs’ instruction 
numbered five. 

Sixth. The error of the court in refusing plaintiffs’ instruction 
numbered six 

Seventh. The error of the court in refusing plaintiffs’ instruction 
numbered seven. 

Kighth. The error of the court in refusing plaintiffs’ instruction 
numbered eight. | 

Ninth. The error of the court in that part of the charge to 


5 the jury included in words commencing, “ But who is respon- 
sible therefor? There is no doubt where the ultimate re- 
sponsibility rests.” * * * And thereforeto the end of thecharge. 


Tenth. The error of the court in the following words of the charge 
to the Jury: “The proposition seems to be narrowed down to this in- 
quiry: Did the defendant know that the weights were false in the 
shipment; and, if so, did it assent thereto with the intent to defraud 
plaintiffS as acceptors or drawees of the bill?” 

Eleventh. The error of the court in the following words of the 
charge to the jury: “ Did the defendant, through its cashier or any 
other officer, know that there were false weights sent forward in the 
bill of lading, and assent to the forwarding of such false weights 
with the intent of defrauding the parties plaintiff? ” 

The error of the court in the following words of the charge to the 
jury: “Is there any testimony of any such fraudulent knowledge 
or intent upon Pi part of the defendant? There is no testimony 
showing that there was any such fraudulent intent on the part. of 
the defendant; therefore your verdict will be for defendant.” 

Wherefore plaintiffs in error pray that for the foregoing manifest 
errors the judgment herein rendered may be oe cl. 

By FREDERICK N. JUDSON, 
JOHN H. OV ERALL, 
Their Counsel. 
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] United STATES OF AMERICA, 88 


The President of the United States to the honorable the judge of 
the cireuit court of the United States for the eastern district of 
Missour!, Greeting: 

Because in the record and proceedings as also in the rendition of 
the judgement ofa plea which is in the said circuit court before you, at 
the March term, 1884, thereof, between Donald M. McLeod and A. A. 
A. Reid, plaintiffs,and the Fourth National Bank of St. Louis, defend- 
ant, a manifest error hath happened, to the great damage of the said 
Donald M. McLeod and A. A. A. Reid, plaintiffs,as by their com- 
plaint appears, we, being willing that error, ifany hath been, should be 
duly corrected and full and speedy justice done to the parties aforesaid 
in this behalf, do command you, if judgment be therein given, that 
then, under your seal, distinctly and openly, you send the record 
and Penal aforesaid, with all things concerning the same, to 
the Supreme Court of the United States of America, together with this 
writ, so that you have the same at Washington on the seeond Monday 
of October ne xt, in the said Supreme Court to be then and there hel § 
that, the record and proceedings aforesaid being inspected, the said 
Supreme Court may cause further to be done therein to correct that 
error what of right and according to the laws and customs of the 
(nited States should be done. 

Witness the Honorable Morrison R. Waite, Chief Justice of the 
Supreme Court of the United States, this sixth day of Mav, in the 
year of our Lord one thousand eight hundred and eighty-four. 

Issued at office in the city of St. Louis, with the seal of the cir- 
cuit court of the United States for the eastern district of Missouri, 
dated as aforesaid. 

[Seal of the United States Cireuit Court, Eastern District of Missouri. ] 
A. P. SELBY, 
Clerk Circuit Court United States, Eastern District of Missouri. 
By T. L. CRAWFORD, Deputy. 


Allowed by— 
SAMUEL TREAT, Judge. 


9 | Return to Writ. 


~~ 


UnireD STATES OF AMERICA, _ | 
Lastern District of Missourt. | 


In obedience to the command of the within writ, I herewith trans- 
mit to the Supreme Court of the United States a duly certified tran- 
script of the record and proceedings in the within-entitled case, with 
all things concerning the same. 

In witness whereof [ hereto subscribe my name ; and afhix the seal 
of said cireult court, at office in the city of St. Louis, this 30th day 
of June, A. D. 1884. | 

[Seal of the United States Cireuit Court, Eastern District of Missouri. | 
A. P. SELBY, 
Clerk of said Court. 
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[| Endorsed:| No. —. United States circuit court, eastern district 
of Missouri. Donald M. McLeod et al. vs. Fourth National Bank of 
St. Louis. Writ of error to the circuit court of the United States, 
eastern district of Missouri. Returned and filed 6th day of May, 

1884. A. P. Selby, clerk. 


3 The United States of America to the Fourth National Bank 
of St. Louis, Greeting : 

You are hereby cited and admonished to be and appear at a Su- 
preme Court of the United States of America to be holden at Wash- 
ington on the second Monday of October next, pursuant to a writ of 
error filed in the elerk’s office of the cireuit court of the United 
States for the eastern district of Missouri, wherein Donald M. Me- 
Leod and A. A. A. Reid are plaintiffs in error and you are defend- 
ant in error, to show cause, if any there be, why the judgment ren- 
dered against the said plaintiffs in error, as in the said writ of error 
mentioned, should not be corrected, and why speedy justice should 
not be done to the parties in that behalf. 

Witness the Honorable Samuel Treat, judge of the cireuit court 
of the United States for the eastern district of Missouri. this sixth 
day of May, in the vear of our Lord one thousand eight hundred 
and eighty-four. 

SAMUEL TRE Ang, 
Judge United States Circuit Court Eastern District of Missouri. 


Service of within citation hereby accepted this 6th day of 
May, ISS4, at city of St. Louis. 
G. A. FINKELNBURG, For Def’t. 


[Endorsed :| United States cireuit court, eastern district of Mis- 
sourl. Donald M. McLeod et al. vs. Fourth National Bank of St. 
Louis. Citation. Filed May 6th, 1884. A. P. Selby, clerk. 


In the Cireuit Court of the United States in and for said District. 


ee 


a Unirep STATES OF AMERICA, a 
+ ° ° . . . P OO: « 
Eastern District of Missouri, § 

Be it remembered that on the second day of March, A. D. 1855, 
there was filed in said court a certain petition in words and figures 
following, to wit: 

| Petition. 
UNITED STATES OF AMERICA, 
Kastern District of Missour:: 
In the Cireuit Court of the United States for the Eastern District of 
Missourl. March Term, 1885. 
Donatp M. McLeop [and] Arcuiparip A. A. Retp, C opartners as Mc- 
Leod & Reid, 


Us. 
The Fourtru NATIONAL BANK or Sr. LOUIs. 


Plaintiffs state that they are now, and were at the date of the trans- 
actions hereinatter set forth, eitizens of the Kingdom of Great Britain, 
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residing in the city of Glasgow, and were then and now are copart- 
ners under [the] name of McLeod & Reid, and that defendant was 
then and is nowa national banking association organized under the 
laws of the United States and located and doing business in the 
State of Missouri, in the city of St. Louis, in the eastern district of 
said State. 
Plaintiffs state that heretofore, on and prior to July 22, 1882, de- 
fendant held in its possession 1n pledge certain bales of cotton, 
6) to wit, twelve hundred bales and over; that these bales were 
not merchantable bales, as known in commeree, containing 
four hundred and sixty pounds and over of cotton per bale, but the 
said bales had been by taking merchantable bales of the said ordi- 
nary weights to a cotton pickery and there dividing and then re- 
baling the cotton contained in such bales, so as to make about three 
new bales out of two merchantable bales, so that the new bales thus 
made contained only three hundred and twenty pounds or about 


that amount per bale. 
That the bales thus Mada i,. the defendant had been ne tofore 


pledged to defendant by a certain copartnership then eng iged In 
business In St. Louis as cotton buyers, composed of one L ( J. Nor- 
vell, John Campield, and one Eimer; and defendant, a ig@no- 
rant at the time of the loan, as plaintiffs are informed, of the divid- 
ing and rebaling of the cotton, had loaned thereon to ‘said Norvell, 
Campield & Company a large sum of money, the exact amount of 
which is to plaintiffs unknown, but was far in excess of the actual 
value of the said cotton taken in pledge therefor. 

That after the loans were thus made and prior to the date of the 
shipment to plaintiff. hereinafter set forth defendant discovered the 
condition of said cotton, its actual weights, and the facts in relation 
to the division and rebaling of two bales into three as above de- 
tailed. 

That at and before the said discovery by defendant of the true 
eondition of the bales which it held in pledge the said Norvell, 
Campield & Company were insolvent, as defendant well knew, all 
of their property being pledged to secure loans far in excess 
of the value of such property, and defendant well knew that 
its only resource for the payment of said indebtedness of 
Norvell, Campield & Company was the cotton which it held in 
pledge as aforesaid; that a sale of said cotton in the St. Louis or 
other markets, upon actual inspection and weighing, would realize 
only its true value, and would fall far short of paying the amount 
which it had loaned upon the cotton. 

That defendant thereupon demanded of said Norvell, Campield 
& Company that L. C. Norvell, who was then in Great Britain, 
should at once dispose of said cotton in foreign markets; and on or 
about July 9, 1882, plaintiffs being ignorant of the facts herein- 
before recited, agreed with said L. C. Norvell to accept the sixty-day 
draft of said Norvell, Campield & Company for — sum of six thou- 
sand pounds sterling, ie a consignment of six hundred bales of 

sald cotton, of merehs antable weights, of about five hundred pounds 
per bale, s said advance being at the rate of ten pounds sterling per 
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bale, and was based upon the cotton being of average merchantable 
bales. 

That thereupon, on or about July 21, 1882, defendant being ap- 
prised of the aforesaid agreement of acceptance, and knowing well 
that said advance was based upon merchantable bales, and having 
all the bales in its possession, having loaned thereon, as it well 
knew, far more than the actual value thereof, did ship to plaintiffs 
six hundred of the rebaled and manipulated bales in its possession 
upon a through bill of lading, attached to the sixty-day bill of ex- 
change for six thousand pounds sterling, drawn upon plaintiffs by 

Norvell, Campield & Company. 
8 That upon the face of the bill of lading, by which defendant 

caused the said bales to be shipped, and which was attached 
to the said sixty-day bill of exchange, was set forth for purpose of 
deceiving plaintiffs a false and fraudulent statement of the agere- 
gate weights of said six hundred bales, to wit, 276,815 pounds, in- 
stead of the true weight of said bales, which defendant well knew 
was far less than such amount, and did not execed 192,581 pounds. 

That in furtherance of said scheme was attached to the bill of ex- 
change and bill of lading a certificate of Insurance upon the six hun- 
dred bales thus shipped, in which the value of the cotton shipped 
under the bill of lading was falsely and fraudulently set forth at 
thirty-three thousand dollars, a sum far exceeding by many thou- 
sands of dollars, as defendant well knew, the actual value of the 
property Insured. 

That defendant did not itself purchase or discount the sixty-day 
bill of exchange drawn as aforesaid upon plaintiffs, with bill of lad- 
ing and certificate of Insurance attached, but caused Norvell, Camp- 
field & Company to sell for its, defendant’s, benefit the said bill of 
exchange for its full value, at the then current rate of exchange, to 
certain exchange brokers in [the] city of New York, to wit, Jenob- 
lauch & Lichtenstein, who were, as plaintiffs are advised, ignorant 
of the fraud thus being perpetrated, and who purchased the bill upon 
plaintiffs, in reliance upon the statements of the said documents at- 
tached thereto. 

That defendant, being informed that said Knoblauch & Lich- 

4) tenstein would purchase the bill of exchange drawn by Norvell, 
Campield & Company upon plaintiffs, did cause said Norvell, 
Campield & Company to draw their sight draft upon Knoblauch & 
Lichtenstein for the proceeds of said sixty-day bill to be purchased 
by them, to wit, the sum of twenty-nine thousand dollars, or about 
that sum, being the full amount of said bill, at the current rate of 
exchange, and did cause to be attached to the said sight draft the 
sixtv-day bill of exchange drawn on plaintiffs and bill of lading 
and certificate of insurance, and all of said papers were thereupon 
forwarded by defendant to New York, and were there surrendered 
by defendant to said Knoblauch & Lichtenstein upon their payment 
of the sight draft drawn as aforesaid. Upon payment of said sight 
draft the defendant at once applied the proceeds thereof, to wit, the 
sum of twenty-nine thousand dollars, or about that sum, to its own 
reimbursement, principal and interest, upon the indebtedness to it 
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of said Norvell, Campield & Company, and paid in full, principal 
and interest, all amounts loaned on the cotton thus shipped. 

That thereafter, in due course of mail, to wit, on or about Aug. 9, 
1882, the said sixtv-day bill of exchange thus drawn by Norvell, 
Campield & Company upon plaintiffs, with bill of lading and cer- 
tificate of insurance attached thereto and purchased as above stated 
by Knoblauch & Lichtenstein, was presented to plaintiffs for ac- 
ceptance. 

That plaintiffs, in reliance upon and upon the faith of the state- 
ments of weights and value set forth in the bill of lading and cer- 
tificate attached to the draft, having no opportunity to Inspect any of 

the cotton, which was then en route and did not arrive at Glas- 
10 vow till several weeks later, having neither knowledge nor 

suspicion of the facts hereinbefore detailed relative to the 
condition of the bales, but assuming, as they had a right to do, that 
they were merchantable bales, as known in commerce, accepted the 
said bill and became lable thereon for the said sum of six thousand 
pounds sterling to the holders of said bill, to wit, the indorsees, for 
value, of said Keoblauch & Lichtenstein, who were also innocent 
of the fraud, being purchasers of the bill of exchange for value be- 
fore maturity 1n due course of business. 

Plaintiffs further state that the fraud thus perpetrated upon them 
with the knowledge and for the benefit of defendant was not discov- 
ered by them until the arrival of the cotton in Glasgow, on or about 
August 29, 1882; that then, immediately upon inspection, the true 
condition of the cotton, theretofore fraudulently concealed, was dis- 
covered ; that the bales were not of merchantable weight ; that the 
average welght was but little over ($20) three hundred and twen 
pounds per bale, and the aggregate weight was not 276,815, as fal 
stated in the bill of lading attached to the draft, but only 192 
pounds. 

That plaintiffs were compelled to pay and did pay the said bill 
of exchange thus endorsed as aforesaid for value before maturity to 
parties innocent of the fraud, and did pay the same, to wit, the sum 
of six thousand pounds sterling; that with the utmost diligence they 
were only able to realize from the sale of the said eotton the sum of 
forty-one hundred and seventy-three pounds sterling, which was its 

full value in the market at the time, and by reason of the 
1] said deficiency in weight, fraudulently coneealed by defend- 

ant from plaintiffs as aforesaid, a loss was sustained by plain- 
tiffs of nine thousand dollars. 

Plaintiffs state that Norvell, Campield & Company were then, 
and have ever since been and are now, insolvent: have abandoned 
business, and are wholly without means of any kind. 

Plaintiffs state that defendant not only knew the actual eondi- 
tion of the bales of cotton thus shipped, but held and retained pos- 
session of them until its own claim was paid in full by the sale of 
the bill of exchange in New York, and that it was thus the bene- 


y 
v 
) 


i 


{ 
al 
OO 


ficiary of the fraudulent concealment thus effected, to the injury of 


the plaintiffs. 
Plaintiffs state that on the 4th day of January, 1883, they made 


—— 
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demand upon defendant for the said sum of nine thousand dollars 
thus lost by them as aforesaid, but said defendant refused to pay 
said sum or any part thereof. 

Wherefore plaintiffs say that, by reason of the facts above set 
forth, an action hath accrued to them against defendant to recover 
their loss thus wrongfully sustained, and they ask judgment against 
defendant in [the] sum of nine thousand dollars, with interest from 
January 4, 1885, and costs. 

By their attorneys, OVERALL & JUDSON. 


And thereupon there was issued a summons, which summons, 
with the return thereon, is in words and figures following, to wit: 


1? Summons. 


Unirep STATES OF AMERICA, ) 
Lastern District of Missouri, ) 


In the Cireuit Court of the United States in and for said District. 


The Tresident of the United States of America to the marshal of the 

United States in and for said district, Greeting : 

You are hereby commanded to summon the Tourth National 
Bank of St. Louis, a National Banking Association organized under 
the laws of the United States and located and doing business in the 
State of Missouri, in the city of St. Louis, in the eastern district of 
sald State, that it be and appear before the honorable cireuit court 
of the United States in and for the eastern district of Missouri, on 
the first day of the next term thereof, to be holden at the city of St. 
Louis, in and for said district, on the third Monday of March, 1885, 
then and there to answer the complaint of Donald M. McLeod and 
Archibald A. A. Reid, copartners as MeLeod & Reid, citizens of 
Great Britain, residing in the city of Glasgow, as set forth in the 
petition filed in said court on the 2nd day of March, A. D. eighteen 
hundred and cighty-three. 

Ilereof fail not, and have vou then and there this writ. 

Witness the Honorable Morrison R. Waite, Chief Justice of the 
Supreme Court of the United States, the 2nd day of March, A. D. 
elehteen hundred and eighty-three. 

Issued at office, in the city of St. Louis, under the seal of 


15 said circuit court, the day and year last aforesaid. 
[ SEAT. | A. P. SELBY, Clerk. 
Return. 
Unirep Srates OF AMERICA, 
set 


astern District of Missouri, } 
| hereby certify that I have served the same on the within-named 
defendant, The Fourth National Bank of St. Louis, by delivering a 
copy of this writ to the president of the same, John C. D. Block, on 
Mareh 2d, 1883,in St. Louis, in the above district. 
FELIX COSTE, 
United States Marshal, Kastern District of Missouri, 
By GEO. M. STEVENS, Deputy. 


Be sme: Am Me? 
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And afterwards, to wit, on the 20th day of March, 1888, the fol- 
lowing answer was filed in said cause, to wit: 


Answer. 
UNITED STATES OF AMERICA, 
astern District of Missoure . 


In the Cireuit Court of the United States for the Eastern District of 
Missouri. March Term, 1880. 


Donatp M. McLerop eé al., Plaintiffs, 
Us. 


Tue Fourrnu Narionan Bank or Str. Loutrs, Defendant. 


Now comes the defendant in the above-entitled cause, and for an- 
swer to plaintiffs’ petition it denies each and every allegation 
14 therein contained, excepting only its own corporate existence, 
which it admits. 
FINKELNBURG & RASSTIEUR, 
Attorneys for Defendant. 


And afterwards, to wit, on Thursday, April 2nd, 1884, at a regular 
stated term of said circuit court, the following proceedings were had 
and appear of record in said case, to wit: 


Jury Sworn. 


DoxnaLp M. McLEop ct al., Plaintiffs, ) 
US, 2140. 
lourtH NATIONAL Bank, Defendant. f 


Now come the parties, by their attorneys, the plaintiffs by Overall 
& Judson, and the defendant by Finkelnburg and Ruassieur and 
George A. Madill, aud this case roe —- called for trial, and 
both parties being ready, it is ordered that a jury come, and there- 
upon come said jury, to wit, Thomas Byrns, E. B. Brewster, Hunt- 
ington Smith, fk. P. Dave port, John E. Carpenter, George Ilor- 
neker, William Welsh, Hiram Parish, L. D. Walker, James Grisham, 
Charles Ilumes, and W. EE. Robinson, twelve good and lawful men 
duly empanelled and sworn to well and truly try the issues joined 
herein; and thereupon the evidence was partly heard, but, not being 
concluded at the hour of adjournment, it is ordered th: it further pro- 
ceedings herein be continued until to-morrow morning. 


And afterwards, to wit, on Friday, April 4th, 1884, at court, the 
following further proceedings were had and appear of record in said 
case, to wit: 

15 Donatp M. McLeop, et al., Plaintiffs, ) 
US. ~ 2140. 
lfourTH NATIONAL Bank, Defendant. | 

Now again come the parties, by their attorneys, and also come the 

ury herein as on yesterday, and the hearing of this cause was pro- 
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ceeded with, but, not being concluded at the hour of adjournment, 
it is ordered that further proceedings herein be continued until to- 
morrow morning. 

And afterwards, to wit, on Friday, April 5th, 1884, at court, the 
following further proceedings were had and appear of record, 
to wit: 

Donanp M. McLeron, et al., Plaintiffs, ) 
Lvs. > 2140. 
Fourrnu Narionat Bank, Defendant. J 


Now again come the parties, by their attorneys; the jury also come 
as on yesterday, and the hearing of this cause was resumed, but, not 
being concluded at the hour of adjournment, it is ordered that fur- 
ther proceedings herein be continued until Sflonday morning. 


And afterwards, to wit, on Monday, April 7th, 1884, at court, the 
following further proceedings were had and appear of record in said 
case, to wit: 

DonALpD M. McLeron, et al., Plaintiffs, 

vs. | > 2140. 

Fourtn NaAtTIoNAL BANK or St. Louts, Defendant. J 
Now again come the parties, by their attorneys, the plaintiffs 
16 by Overall and Judson, and the defendant by Finkelnburg 
and Rassieur and George A. Madill, and also come the jury 
herein as on Saturday, to wit, Thomas Byrns, EE. B. Brewster, Hunt- 
ington Smith, E. P. Davenport, John I. Carpenter, George FHorne- 
ker, William Welsh, Hiram Parish, L. D. Walker, James Grisham, 
Charles IHlumes, and W. EE. Robinson, who, after hearing the evi- 
dence and receiving the charge of the court, return the following 

verdict: 

“We, the jury in the above entitled case, find our verdict for the 
defendant. 

“(Siened) HUNTINGTON SMITH, Foreman.” 
Judginent. 

It is therefore considered by the court that the plaintiffs take 
nothing by their writ herein; that the defendant, the Fourth Na- 
tional Bank of St. Louis, ge henee without day and have and 
recover of said plaintiffs, Donald M. MeLeod and Archibald A. A. 
Reid, copartners as McLeod and Reid, its costs herein expended, and 
have thereof execution. 

And on said 7th day of April, 1SS4, at court, the following further 
proceedings were had and appear of record in said case, to wit: 


Motn Filed. 


DonALD M. McLeop, ef a/., Plaintiffs, ) 
US. > 2140 
FourtH Natrionat Bank or Sv. Lours, Defendant. ) 
Now come the plaintiffs, by attorneys, and file motion to set aside 
verdict and for a new trial herein. 
2—265 
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And afterwards, to wit, on Monday, April 14, 1884, at court, the 
following further proceedings were had and appear of record in said 
case, to wit: 

17 Ord. Ov'l’'g Mot. 
DonaLtp M. MeLerop ef al, Plaintiffs, 
US. . 2140. 
Fourtn NarioNat Bank, Defendant. J 


Now come the parties, by their attorneys, and the court having 
eonsidered the plaintiffs’ motion to set aside verdict and judement 
and for a new trial herein, orders that said motion be overruled. 


And afterwards, to wit, on Monday, April 28th, 1854, at court, the 
following further proceedings were had and appear of record in said 
ease, to wit: 

DoxaLp M. McLerop et al., Plaintiffs, ) 
Us. ‘2140. 


fourtH Nationan Bank, Defendant. J 


On motion of their attorney leave is given plaintiffs until Satar- 
day, Mav 3rd, to present bill of exceptions. 


And afterwards, to wit, on Saturday, May 3rd, 1884, at court, the 
following proceedings were had and appear of reeord in said case. 
to wit: 

DonaLp M. Mcl.rop et a/., Plaintiffs, ) 
US. -21A0. 
FourtH Nationa Bank, Defendant. } 


On motion of their attorney an extension of time is given plain- 
tiffs until May 7th instant to file bill of exceptions. 


18 And afterwards, to wit, on Tuesday, May 6th, 1884, 
court, the following further proceedings were had and aint ur 
of record in said case, to wit: 


Writ of Mrror, Citation, & Bond Filed. 


Donxnatp M. McLerop et al., Plaintitfs, 
vs. 2140. 
FourtTH NATIONAL BANK. Defendant. } 


Now come the plaintiffs, by their attorneys, and present to the 
court their bill of exceptions, which is allowed, sioned, and ordered 
to be filed and made part of the record herein - and said plaintiffs 
present to the court a writ of error to remove this cause te the 
Supreme Court of the United States, and a citation citing and ad- 
monishing the said defendant to be andappear at a Supreme Court 
of the United States at the next term the: ‘eof, on the second Monday 
of October next. which said writ of error is ‘allowed and said eita- 
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tion signed by the judge; and the said plaintiffs also present to the 
court their bond in the penal sum of five hundred dollars, which 
bond is approved and ordered to be filed. 

Said bill of exceptions is in words and figures following, to wit: 


Bill of Heceptions. 
Unirep Srares or America, Mastern District of Missouri: 


In the Cireuit Court of the United States for Eastern Distriet of 
Missourt. 


D. M. McLerop fand] A. A. A. Rep, Plaintiffs, 


U 


eS. 
FourTH NATIONAL BANK oF Sr. Louis, Defendant. 


19) Beit remembered that on the trial of this cause the follow- 
Ing proceedings were had: 
Plaintiffs, to sustain the issues on their part, introduced testimony 
is follows: 
Deposition of MeLeod. 


The deposition of Donatp M. McLeop, of Glasgow, Scotland, taken 
under commission upon interrogatories, Was read In evidence as fol- 
lows: 


Q. State your name, age, residence, and occupation; if member 
of.a copartnership, state the style of the copartnership, the names 
of the individual members thereof, how long it has been in business 
as such, and their relation, if any, to this action. 

A. Donald Maefarlane MacLeod; thirty-seven years. I reside at 
S Victoria Terrace, Dowanhill, Glasgow. [I am a merchant and 
member of the firm of MacLeod and Reid. The individual mem- 
bers of that firm are Mr. A. A. A. Reid and myself, and we are the 
plaintiffs in this action. We have been in business as merchants 


since ee 


(). i your answer to the foregoing interrogatory you state that 
you are one of the plaintiffs in this cause, stat te whether or not on 
about July 9th, 1882, vour firm agreed with one L. C. Norvell to 


accept the sixty-day billof exchange of Norvell,Camfield & Company, 
of St. Louis, Missouri, for (£6,000) six thousand pounds sterling 
against shipment of six hundred bales of cotton; if vea, state under 
what circumstances such agreement was made,and how you became 
acy Ui ainted with said Norvell, of said firm of Norvell, Camfield & Co.; if 
by letters of introduction from or on behalf of the defendant in this 
) case produce the same if In your possession and attach the 
2() same as exhibits to this your answer, and state the agree - nt 
made with said Norvell as to welghts and quality of the 
cotton to be shipped and the documents to be attached to the said 
bill of exchange. Answer fully and at large. | 
A. Yes. On or about the 7th of July, 1882, my firm agreed with 


Ve PPG pear eek patil 
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Mr. L. C. Norvell to accept the sixty-day bill of exchange of Nor- 
vell, Camfield & Company, of St. Louis, Missouri, for £6,000 against 
shipment of G00 bales of cotton. Mr. Norvell called on my firm the 
latter part of June and said he would like to make a connection in 
Glasgow and do some business here. He showed us his bank testi- 
monials. whieh consisted of (first) a letter from the Deutsche Bank, 
London, to their correspondents in England and Germany, which, 
as far as I can remember, said that Mr. Norvell had been ee aE 
to a very warm ily by their correspondents, the Fourth National 
Bank of St. Louis, and recommended Norvyell’s firm as one of good 
hanes (second) a aaa’ letter of iniroduction, addressed “ To 
whom it may concern,” from the Fourth National Bank of St. Louis, 
dated April 26th, 1882, which T now produce and annex to my depo- 
sition, marked exhibit No. i. rom the character of these doeu- 
ments, together with the impression made upon me by Mr. Norvell’s 
appearance and business ability, | believed his firm to be ‘reliable 
and trustworthy,” as their bankers stated, and accordingly arranged 
with Norvell to eal] Upon the buyers of cotton and see if busimess 
eculd be done. On July the 4th, 1882, my firm sold, as per Nor- 
ell’s instructions, 200 bales, at G?d., and on ore July, 1882, 100 at 
d., 100 at 63d., and 200 at Gd. from type samples brought by Mr. 


63 
Norvell. Mr. Norvell assured us that the sion to be shipped 
2] would be equal to the type a from which the sales were 


made, and he said that the bales woul weigh SOMeC where 
about 500 Ibs. each. He proposed to draw on us at the rate of £10 
per bale against the eotton, and, as this left us a considerable appar- 
ent margin, my firm agreed to accept their bec of exchange on this 


basis, bill of lading and insurance certificate to be attached to bill of 


exchange. 
Q. If you answer that such an agreement of acceptance was made, 


state if the said bill of exchange was presented for acceptance ; if 


vea, state when, by whom, on whose behalf, and with what docu- 
ments attached thereto. Was said bill accepted by vour firm ; if yea, 


had you then any knowledge of the actual weights and quality of 


the cotton shipped, except as described in the bill of lading or other 
documents attached to the bill ofexchange? And if you have in your 
possession the bill of exchange and the bill of lading and other doc- 
uments attached to the bill of exchange at time of presentment for 
acceptance, produce the same and each of them and attach them as 
exhibits to vour answers. Did you or not receive any invoice and 
accompanying papers? If so, and in your possession, produce the 
same and attach them as exhibits to your answer. 

A. Yes; the bill of exchange was presented by the Commercial 
Bank of Scotland, who were acting in this matter for the Deutsche 
Bank, London, to my firm for acceptance on August 9th, 1882, 
and on the same day was accepted. The documents attached 
to the bill of exchange were (first) bill of lading for 600 bales, 
(second) insurance certificate, and (third) letter of hypotheea- 

tion. I now produce and attach to my deposition the 
22 bill of exchange, marked Exhibit No. 2, the bill of lading, 
marked Exhibit No. 38, the insurance certificate, marked 


THE FOURTH NATIONAL BANK OF ST. LOUIS. 15 


Exhibit No. 4, and the letter of hypotheeation, marked Exhibit No. 
». At the time of acceptance my firm had no knowledge of the 
actual weights nor the quality of the cotton shipped, except as 
deseribed in the invoices and bill of lading. ©On August 9th, 1882, 
we received by mail from Norvell, Camfield & Co. the invoices of 
the cotton and the weigher’s certificates. IT now produce and attach 
to my deposition (first) invoice of 200 bales, marked [Exhibit No. 6, 
(second) certifieate of weiehts of 200 bales, marked exhibit No. rf 
(third) invoice of 400 bales, marked [exhibit No. S,and (tourth) certifi- 
cate of weights of 400 bales, marked Exhibit No.9. On examina- 
tion of all these documents everything seemed in order. ‘Phe in- 
voices were made out at the prices at which the cotton was sold, 
and the weight of cotton as stated in the bill of lading agreed with 
the invoices and weigher’s certificates. Believing that we were 
doing business with a firm that was “ reliabl 


( 

Je and trustworthy,” as 
their bankers had stated, we therefore relied on the genuineness and 
accuracy of these documents, and so were induced to accept, and did 
accept the bill of exchange referred to for £6,000. 

(). Did the six hundred bales of cotton so shipped arrive in Glas- 
gow; 1f so, by what steamer and in what condition as to weight ? 
What, if any, marks of identification were upon the bales when de- 
livered? Was said cotton weighed at time of lading; if so, by 
whom and with what results, if vou know? If there was any dis- 

crepancy between the actual weights of the cotton and the 
25 welght shown by the bill of lading, state when the fact was 

first made known to you or either of your firm. If vou are 
acquainted with the average weights of bales of cotton, state whether 
the bales in actual weights were of average weights or not. 

A. On or about August 29th, 1882, the steamship “State of 
Georgia” arrived in Glasgow with the 600 bales cotton on board. 
We found the cotton running short in weight. We found there were 
600 bales. There were 200 marked M. A.C., 100 marked P. I. P.,100 
marked S.O.C.,and 200 marked B.O. X. Weinstructed James Hemp- 
seed, licensed weigher, to weigh the cotton as it came from the ship, 
and he didso onthesteamship dock, and on receiptof the weights for 
the 200 bales which he weighed first was my firm made aware for 
the first time of the discrepancy between the actual weights and 
those stated in the invoices and bill of lading. We found the gross 
weieht of the 200 M.A. C. came to 50 tons 11 ewts. 2 qrs. and 5 Ibs., 
or 68,f91 Ibs., whereas the invoices made the weight to be 89,986 Ibs., 
showing a deficiency of 21,495 Ibs. on the 200 bales. When Ilemp- 
seed had completed the weighing of the entire GOO bales we found 
the gross weight of the 600 to be 91 tons 19 ewts. 2 qre. and 19 Ibs., 
or 206,043 Ibs., whereas the invoices and bill of lading called for 
276,815 Ibs., showing a deficiency of 70,772 lbs. In other words, the 
bales, instead of averaging a gross weight of 461 Ibs. each, as per in- 
voices and bill of lading, did average 345 Ibs. per bale gross weight. 
Mv understanding of the average weight of bales of cotton is from 
450 to 500 Ibs., and these being very much under that were not of 
average weight. 
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Q. Was the bill of exchange accepted by you—paid by 
24 vou: and, if so, when and to whom,if vou know’? State 

who were the holders of the bill, when accepted, and when 
paid, 
A. Yes; the bill of exchange was paid by my firm on August the 
29th, 1882. to the Commercial Bank of Seotland, to whom it bad 
been forwarded by the Deutsche Bank, London, for collection. My 
firm had to pay the bill of exchange in order to get the bill of lad- 
ing and so obtained possession of the cotton. The ship-owners would 
not allow us to examine the cotton or take delivery without produc- 

the bill of ladine. 

). Were the six hundred bales of cotton shipped to you sold by 
vou; if yea, at what price? What, if any, efforts were made by your 
firm to realize the best market price? Were the prices realized the 
best market prices for cotton of that grade and quality?) What, if 
you know, was the quality and grade of this cotton, and how did it 
colnpare with the sample shown you by Norvell? Through whose 


in 


(y 
( 


agency was the cotton sold ? 

A. Of the 600 bales 300 were taken, as conform to Norvell’s sam- 
ple, at, say, 6d. per 200 and 63d. per 100, delivery being taken on the 
quay. The other 800 bales were sold, partly in Glasgow and partly 
in Liverpool, at prices ranging from 54d. to 613d., through our 
brokers, Messrs. Ritchie & Murdoch, cotton brokers of Glasgow and 
Liverpool. Every effort was made, both by ourselves and our brokers, 
to realize the best prices for the 500 bales ;of] cotton, which were 
not equal to sample, by offering it in the Glasgow and Liverpool 
markets to all likely buyers, and the rates realized were fall market 
rates. As to the quality of the cotton, 500 bales were conform- to 
sample and 300 were not equal to sample, being mixed and some- 

What sandy. 
20) (). Did your firm incur any loss through any shortage in 
the actual weights of the cotton as compared with the 
weights shown in the bill of lading? If vea, state herein the 
amount of said loss in English and American curreney, and state 
wherein and how it oceurred. Has any part of said amount been 
paid ? 

A. Owing to the weights of these 600 bales having turned out so 
far short of the weights specified in the invoices and bill of lading 
received from Norvell, Camfield & Company, we have suflered a loss 
of £1,792 5 9, equivalent, at the customs’ rate of exchange of 84.8665 
to the £ sterling, to $8,722.15—the details of which appear from the 
following documents: (First) aecount sales of 400 bales, which I] 
produce and attach to my deposition, marked Exhibit No. 10; (see- 
ond) account sales of 200 bales, which I also produce and attach to 
my deposition, marked Exhibit No. 11; (third) account current 
made up to January 4th, 1883, which I also produce and attach to 
my deposition, marked Exhibit No. 12. These account sales and 
accounts current are correct excerpts taken from the business books 
of my firm. No part of the £1,792 5 9—our loss—has been paid 
tO US. : 

Q. Do you know or can you set forth any other matter or thing 
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which 7} iy be of benefit or advantage to the parties in this cause, or 
either of them, or that may be material to the subject of this your 
hennsibas ton, as to the matters in question in this cause? If yea, 
set the same forth fully and at large in vour answer. 
A. [I know of no other matter or thing which may benefit or 
advantage the parties in this cause, or either of them, or that 
26 may be material to the subject of this my examination, as to 
the matters in question In this cause. 


The deposition of Alexander A. A. Reid, one of plaintiffs, also 
taken under commission upon interrogatories, was also read in evi- 
dence, said witness, Reid, deposing to same facts as his partner, Me- 
Leod, and corroborating the same and identifving the several docu- 
ments produced and identified bv MelLeod. 


The deposition of Dugald Carmichael, also taken under commis- 
sion upon es itories, was as follows: That he resided in Glas- 
gow and in August, 1882, was a cotton broker and was employed by 


MeLeod & Reid to ae the bales of cotton In question when de- 
livered, and sampled each bale; that the bales were well hooped 
and had no appearance of having been opened or tampered with ; 
he saw the witness Hempseed weigh all the bales, and in his expe- 
rience of 15 years never saw American bales running so light. 

The deposition of James Hempsced, of Glasgow, taken as the pre- 
ceding, was read, to following effect: That he had been for 26 years 
to the present time a licensed, sworn weigher in [the] city of Glas- 
cow. In[the] first week of September, 1852, he weighed for McLeod 
& Reid G00 Dale 's of eotton delivered from steamer “State of ( reorgia 
and consigned to McLeod & Reid. Each bale was weighed by itself 
on beam and scale, the mark taken and jotted accurately down, and 

all done under his personal supervision. ‘The witness pro- 
2% duced in evidence the detailed statements showing the 

weight of each of the 600 bales from original memoranda 
made by him at the time, said weights showing the aggregate gross 
weight of the 600 bales to be 91 tons 19 ewt. 2 qrs. and 19 Ibs., or 
206,043 pounds. Two hundred of the bales were marked M A C, 
200 BOX, 1008S O C,and 100 P EP. Each bale came under his 
personal supervision, and he noticed no appearance of any of them 
having been broken or tampered with im any way during shipment 
or in course of transit. 


David Aitken, whose deposition was taken as the preceding, testi- 
fied that he was collector and traffic manager to the trustees of the 
Clyde navigation in 1882 and that he caused the 600 bales in ques- 
tion, delivered from steamer Georgia for McLeod & Reid, to be 
weighed as thev left the dock, the dock dues being payable at so 
much per ton of twenty hundredweight, and in order to check the 
we ights the Clyde trustees have weigh- bridges along the quay; that 
this system brings out a result acecur: ate enough | for their purpose, 
and that there might be a variance of two or three tons in an ag- 
gregate of 600 bales cotton from an accurate weight on beam and 
scale. The result in this case was [a] total of 92 tons 18 ewt. 
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George Usher Graham, whose deposition was taken In same man- 
ner as preceding witness, testified that he was in 1882, and Is now, 
a cotton broker, and has had over 20 years’ experience as such ; was 

employed by MeLeod & Reid to sample the 600 bales of cot- 
28 ton delivered from steamer “State of Georgia” in last of 

August, 1882. 300 bales conformed to original sample and 
300 did not, being lower in grade and very sandy; was employea 
to sell the 300 bales which did conform to sample, and same was 
sold at full market prices, at the time ranging from o?d. and 6+¢d. ; 
used his best efforts to get good prices by offering to all likely 
buyers 

The following is the letter of introduction referred to by D. M. 
McLeod as Exhibit No. 1: 


Fourth National Bank of St. Louis. 
Sr. Louts, April 26, 1882. 
To whom it may concern: 

This is to introduee zn the bearer, Mr. L. C. Norvell, sentor—of the 
firm [of] “ Norvell, Camficld & Co.,” cotton buyers of this city. 

Mr. Norvell is regarded by cotton men of this city as an excellent 
judge of the staple, & from our own experience, having handled 
their domestic bills against purchases of cotton to a large extent, we 
know the firm to have given general satisfaction to their patrons. 

Mr. N. visits Englend and the Continent with a view of extending 
the firm’s business connections abroad, and, believing them to be 
reliable & trustworthy, we cheerfully commend their house to the 
trade in their line. 

[Seal of Fourth Nat. B’k.] 


Very respectiully, kW. BIEBINGER, Cashier. 
29 & 50 The following is the bill of exchange referred to as Ex- 


hibit 2 by D. M. McLeod 
The following is the bill of exchange referred to as Exhibit 
2 of D. M. McLeod: 
Exuipit No. 2. 
Bill of Exchange. 
[Deutsche Bank, Berlin, London Agency. 1517. Foreign One Pound. 
One Pound. Foreign One Pound. ] 
Exchange for Oct. 
£6,000. St. Louis, July 25th, 1882. 
Sixty days after sight of this first — of exchange (second wi third 
unpaid) pay to the “order of oursely es, in L ondon, six thousand 
pounds sterling, value received, and charge the same to account of— 
Your obed’t sery ts, 


Koreion 


NORVELL, CAMFIELD & CO. 


Mess. MacLeod and Reid, Glasgow, Seot’d. 
600 b. e. b. 1. attached. 

Ac. 1625. 

| Written across the face in red ink :] 
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No. 616. 
GLAsGcow 9 Aug., 1882. 
Aecepted, payable at the Bank of Scotland, London. 
MACLEOD & REID. 
(Attached.) : 
RII: ccte ss gps dda cai ailiadi sili sein’ inten iaaadiidion ableaesiaj oleae £6,000 
TRE NIT i noch dx caicig nein ane eats 17 


Noting—traveling_----- - sic Wadia aie nelle sail demain 6,000 17 
Rebate commission _-_- ~~ ---- “mca lis daeplnr wi aianddaie meanians 2% 3 3 


1S § 
PCED isin cininndoiatonsaniaeuaanan 2 19 10 


1% below the bank rate. 


(Endorsed :) Pay to the order of Knoglauch & Lightenstein. Nor- 
vell, Camfield & Co. Pay to the order of Deutsche Bank (Berlin), 
London agency. Value in account. Knoblaugh & Lichtenstein. 
o2 GLAsGow, 13 August, 1883. 

This is the bill of exchange marked Exhibit No. 2, referred to in 
the deposition of D. McLeod of this date. 

D. M. MACLEOD. 
[SEAL. | W. GIBSON, 


U.S. Vice-Consul, Glasgow, Scotland, Commissioner. 


Oo The following is the bill of lading referred to as Exhibit 3 
of D. M. McLeod: 


Exuipir No. 5. 
Bill of Lading. 


The bill of lading referred to as Exhibit 21n testimony of D. M. 
McLeod was a printed form, entitled “ Through bill of lading No. 
9397, Commercial xpress Line, in connection with State Line of 
- steamers from St. Louis to Glasgow, Scotland,’ dated St. Louis, 
“ July 25th, 1882, and endorsed in blank by Norvell, Camfield & 
Company, and contained : | 
“Shipped in apparent good order by Norvell, Camfield & Co., the 
packages, property, or articles marked, numbered, and specified as 
a below ; contents, guage, value, and condition of contents unknown, 
2 weight subject to correction : 
‘© Order. Marks & numbers. Merchandize. 
“ Glasgow, Scot. 200 B. O. X. (600) six hundred 
“Notify McLeod & Reid. 100 P. E. T. bales cotton. 
‘Gross weight, 276,815 Ibs. 100 8. O.C. 
“Through rate, 4090, gold, 200 M. A. C. 
per 100 Ibs., (@ 4.80. to 
the £. 
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‘To be de _ red in like good order and condition unto- order 


r to their assigns, he or they paying freight in cash im- 
Of media tely on landing the goods, without any allowance of 
credit or discount, at the rate of forty and 90 pence per 100 
gross weight delivered, with average accustomed (at 4.80 to the 
pound sterling) under the following terms and conditions: ” 


[ere follows a large number of conditions, among which is the 
following: 

“S. Weight, measure, guage, condition, contents, quality,and brand, 
and value un known, and not answerable for leakage, breakage, or 
rust, for mortality however caused, nor for damages caused by 
heavy weather, or pitching or rolling of the vessel, heating, mould 
or inherent deterioration. , ' | 


aD * Exuipir No. 4. 
Certificate of Insurance. 

The“ certificate of insurance,” read in evidence — referred to as Ex- 
hibit No. 4 in testimony of said D. M. McLeod, was in printed form, 
issued by Boston Marine Insurance Company, countersigned — St. 
Louis by H. M. Blossom & Co., agents, of date July 25th, 188: 2, cer- 
tifving that on said date said company, by its policy, issued (33,845) 
thirty-three thousand eight hundred and forty-five dollars in gold 
on 600 bales of cotton, valued at sum insured, described as shipped 
under foregoing bill of lading, and of the marks therein stated, loss 
pavable to order of Norvell, Camfield & Company, and indorsed in 
blank. by said Norvell, Camfield & Company. 


SH The following is the “ power of hypothecation ” referred to 
as Exhibit No. 5: 
Exuibir No. 5. 
Power of ITypothecation. 
Sr. Louts, Mo., July 25th, 1882. 
[Deutsche Bank, Berlin, London Ageney. 1517.] 
Messrs. . 

GENTLEMEN: We have sold this day to Messrs. Knoblauch & Lich- 
tenstein bill of exchange on MacLeod & Reid, Glasgow, by London, 
£6,000 6O0s., against a shipment of 600 bales of cotton in the Boston 
Marine Ins. Co. for $558.45 per State Line for Glasgow. Dull of lading 
to order herewith, with the understanding that the bills of lading 
are lodged as coll iteral security for the acceptance, and if, in your 
discretion, — deem it advisable for the payment of said bill, and you 
are authorized in case * * * -nk it necessary to insure and 
in case of non-aeceptance or non-payment or * * *— -on of the 
drawee, to place the said merchandise in the hands of your bro- 
kers * * * on account of whom it may concern, and apply the 
proceeds in or towards * * * — of the bill. 


Yours respectfully, 
NORVELL, CAMFIELD & Co. 
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[| Written across the face in red ink:] If the documents hereby 
hypothecated are surrendered against payment of this bill before 
maturity, the allowance of discount to the acceptor is to be at the 
rate of one-half per cent. per annum above the then advertised rate 
for short deposits of the leading joint stock banks in London. Orig- 
inal. 


p= 


Of GLASGOW, lo August, 18385. 


This is the letter of lhypothecation marked Exhibit No. 5, re- 
ferred to in the deposition of D. M. McLeod of this date. 
D. M. MACLEOD. 
[SEAL. | W. GIBSON, 


U.S. Vice-Consul, Glasgow, Scotland, Commissioner. 


No. 6. 


Ste) fivoice two hundred bales cotton, shipped by Norvell, Cam- 
field & Co., St. Louis, Mo., U.S. A., to Mess. MacLeod & 
Reid, Glasgow, Scot’d, for ac. of Mess. A. and A. Galbrath. 


200 b. c., marked M. A. C., type No. 2d: 


Weigning, QPOO8 sou: naindwn 89,986 Ibs. 
nee GS sian tus cecdnnte 5,399 “ 
$4,007 “ (@ 6? cts.____ £2,379 O 2 
Less freight on $9,986 Ibs., 40.91 et. _... £153 7 9 
Seg, ee ee eee a eee 7 2 3&8 


- 362.10 2 


: £2,216 10 0 

St. Louis, Mo., July 25th, 1852. 
NORVELL, CAMFIELD & CO. 

is. & O. E. 

Sale 920. 


| Written across the face in red ink :] 


GLASGOW, Sth September, 1883. 
This is the invoice and certificate of weight, marked “ A,” referred 
to in affidavit by Donald MacFarlane MacLeod of this date. 
D. M. MacLEOD. 
W. GIBSON, 
US. Vice & Deputy Consul, Glasgow. 


GLASGOW, loth August, LSSS. 
This is the invoice, marked Exhibit No. 6, referred to in the depo- 
sition of D. M. MacLeod of this date. 
D. M. MacLEOD. 
[SEAL. | W. GIBSON, : 


U.S. Vice-Consul, Glasgow, Scotland, Commissioner. 


eae SF ‘ 4 : : 
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oc 7 _ 
oo No. 7. 
| Sr. Lours, July 24th, 1882. 


Cerificate of weight of 200 bales cotton reweighed for account of 


Mess. Norvell, Camfield & Co. H. 
a. a oe R58 266 390 394 403 S82 $O4 4S5 44 442 


O85 Bo0 540 453 457 452 412 4Ov 454 5350 
350 846 B?0. 433 44v 490 465 495 437 484 
re BHD 358 437 479 4&0 470 400 BO jO9 
325 380 483 160 440 477 4s 418 SOS aves 
36 33 462 423° 882 464 417 470 498 9 465 
46 Sti 130 1D 478 4&7 147 488 SAT 454 
Ts B02 460 170 452 44i 482 40 40S 516 
848 398 478 103 478 117 145 455 628 £475 
tate 30 197 160 $0)? 495 470 533 447 459 
rote) 6 6B.O24 64,088) 4 > 4,408 4.51 {58S 4.814 To) =) O40 
835 QR {40 {4 572 )* 503 5?0 10 170 
ida id ae 4 15 Fy. 255 oe 445 ae io 455 
io 38 72 TD hoes 18 40 939 * be. 485 
She. 48 PH WY 549 S48 530 rt; $641) y}-) 
hi} i). {1S 2 4 oO. ] 447 Ose 12 4 2 i 
2 1S 23 $130 395 193 518 $56 DAG va 
OOS 20 10 yet 469 404 54 472 4157 $19.5 
2 ot 40 170 147 475 50 $40 {OY {55 
a2 $7 Ss {1S 132 165 $4] 4 OD 945 
waln if BY, ye S28 {54 480) $55 $40) Ji +45 


see a ee er cian 


[ certify that the above weights are correct. 
C. E. HAGGERTY, Reweigher. 
(On the margin :] 
GLASGOW, 138 Anqust, 1SS3. 
This is the certificate of weights, marked Exhibit No. 7, referred 
to in the deposition of D. M. Macleod of this date. 
D. M. MACLEOD. 


[SEAL. | W. GIBSON, 


U.S. Viee-Consul, Glasgow. Seotland. Commissioner. 


40 No. 8. 

Invoice [of | four hundred bales [of ] cotton shipped by Norvell, Ca 
field & Co., St. Louis, Mo., U.S. A., to Mess. MaeLeod & Reid, Glas- 
sow, Scotland, for ac. of the Lanark Spinning Company. 

100 b. ¢., marked P. E. T., type No. 1: 

Weighing, gross___.---. 48,474 lbs. 

NE I se siiiiaiencartnnian setae > fae * 


n.500 “ @ 6 ....... £1,281 10 10 


t 
100 b. ¢., marked $. O. C., type No. 2: 
Weighing, gross -__- -..-- 48.610 Ibs. 


aR Dip sic resiciat sinicians mbar 2917 


£5003 * . @ Gh etcci. £1,237 10 4 


Pat 


et ww 


os 
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200 b. c., marked B. O. X., type No. 4: 


Weighing, gross _-_.---- 89,745 Ibs. 
| , eer eee 5.385 “ 


SAG) “ mGch....... (2109 0 0 


Se a ee 


E4625 


i 
bo 


whe iw &< . : 
. I i i 13. 4 Yi 
asm 14° 2 
| £4291 6 90 
St. Louis, Mo., U.S. A., July 25th, 1882. 
NORVELL, CAMFIELD & CO. 
Ks. & ©), I. 
Sale 921. 
[ Written across the face in red ink :] 
GLASGOW, 13th Anaust. 1SSS5. 
This is the invoice, marked Exhibit No. 8, referred to in deposi- 
tion of D. M. Macleod of this date. 
D. M. MACLEOD. 
[ SEAL. | W. GIBSON, 
CS ted [7 S. l iee-( onsul, Glasgow, Scotland, Commissione i. 
4] No. 9. 
Sr. Louis, July 2Ath, 1SS2. 
Certificate of weights of 400 bales cotton reweighed for account of 
Mess. Norvell, Campfield & Co. 
97 72 85 Xt) 164 1445 1) Dy 12 47 
19 22] “) 52) 104 Lo 145 127 160 195 
41 342 Wee iy 405 yt 44 }.5 2 e555 
BD 367 Shy 85 125 L522 20) 14 510 532 
Vie 374 bbe) re Hts 1; an Lii~ 1044) {0 
4 Bau tH S35 Tite yl 12 50 11] 
40 356 $555" DOG $74 1s 22 1S $-?4) boyy 
34] 348 397 46 538 173 500 533 wat 0 
Bt 3150 os sy 179 ss: “ Ste. 340) if) 
He ye 3 a0) yO 414 yet) 12 (5 ba) 
O44 >. 42 Va S10 OL; 1.70 a ay Wwe y. 1.859 +. S28 
-®@ 
{5S 4h; 474 it) $445 $2 VO 12) ] 133: SS4 
478 {HS 400 114 485 45S 140) 142 39 445 
12 $76 475 45s Hy $sv Hal) be) a¥i 450) 
BSo rn 404; > bt) 470 bide) t b44 445 
44% 478 $59 th 172 ts 153 397 $29 340 
$42 405 Q15 10 $10) 15 $27+) 12.) $7 457 
17 485 174 155 528 150 1132 ‘4 130) 110 
ye $15 WS Is $30) $4 452 $4 82 bts 
$44) yi 5 wi 91D $4] i | $4522 i 
TS 110) 175 116545 144 {42 {| 14 {12 140 


See 
— 
~ 
as 8 
ee 
f 
es 
+ 
bee 
I 
~~ 
-_ 
pa 
os 
oJ 
te 
~] 
l 
hee 
— 
~ 
> 
| i 
bone 
tc 
I 
aes 
tL 
— 
— 
— 
—s 
Ie 


— cas sl 6 
on . . ws . 
C)-) ‘ . ‘ 
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1065 495 527 483 503 531 A7& SOS $28 17 
2 407 4] 49? 40] 495 {S0) 4.6 532 18.5 
ass iS] 487 «476 78 487 1045 Ye 496-476 
1533 73 472 506 452? 510 {&7 473. 483 462 
5O] 422 438 498 480 190 15] 72 178 404) 
ff: 1S 475 h22 {78 487 B40 496 49] £96 
4654 4965 485 471 527 176 480 473 5Or 52] 
| 177 y? | 183 15% 55 927 1s] SO ISS 
1)? 10 04 14)? ste: 1G] Lt Ne f°?4) 14 
LS £5 ve W7 6} Sh 18 87 > | YP 
RSIS LTH £969 £ SOO ve i 174 i$ S14 1 a2 tT oO 1 O14 
178 inf fi5 23 154 »[> be 3 N33 yO )r} 
1G) IS 17 10) Hts 152 £64) 170 910 YZ 
0? 14 {4X 5AO ves [3s yt te: $3 > | 
LS.) LOS ia ¥{ Ose yo) 34 ()-) $446) 40) 10) 
19] 7233 529 120 7 175 157 He) £34) ai 
yar yO) 58 553 $65.5 112 8 Sy yi £{)-) 
LR 1655 1P5 524 30 54 105 187 $18 4) 
155 179 {40 t7O YY $0) 5 | $4] 1G ri 
De. oat yt) 94) 147 Y1O 1S y( 2? 1S] 2] 
fis Pe LIS 1°95} o> 4 Pe: $5.) $5.) An) bs 
1809 4,804 1 S17 1 952 1.912 1769 ROY 1870 1SS4 $ S04 


| certify that the above weights are correct. 


C. Ek. HAGGERTY, Rewewher. 


Db. O A. FOO We uc... 89,745 B. 

Ar ee RTA 

mie. I cw, SO 
400 156,529 


[On margin:] B. O. X., 1-200, total weight, 89,745 tb; P. E.'T., 
i-100, total weight, 48,474 th; 8.0.C., 1-100, total weight, 48,610 tb. 


| Written across the face in red ink :] 


GLASGOW, 15 August, 1585. 
This is ‘is certificate of weight marked E Anite No. 9, referred to 
in the deposition of D. M. Macleod of this date. 
D. W. MACLEOD. 
[ SEAL. | W. GIBSON, 


U.S. Vice-Consul, Glasgow, Scotland, Conmeineioner. 


42 Kx. 10 & 11. 

Exhibits Nos. 10 and 11, referred to, stated in detail aecount of 
sales of the 600 bales of cotton, showing aggregate net proceeds, after 
deducting charges of £4,174 3 1. 

lux. 12. 


exhibit No. 12, referred to, was a statement of account current of. 
plaintiffs with Norvell, ( ‘'amfield & C ompany, wherein, after credit- 
ing the latter with net proceeds of sale of the 600 bales, and also 


«oe 
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with rebate of freight charges and —_— iter 's collected (ageregat- 
ing £1238 15 3),a ‘balance of loss on the consignment of the 600 
bales is shown due as sustained by plaintiffs of £1,792 5 9. 


Letter to Gustavus Pietsch. 


Gustavus Pietsch, of London, England, whose deposition was taken 
under commission upon interrogatories, testified as follows: Am 
manager of the London branch of the Deutsche Bank in Berlin, and 
have held such. position ee since 1875. As such man- 
ager had correspondence with defendant, The lourth Nation: il Bank 
of St. Louis, in es 2, relative to visit to England of L. C. Norve ' of 
firm of Norvell, Camfield & Company. The correspon dence origi- 
nated with the letter written by de fendant to the London agency raf 
the Deutsche Bank, dated Apri! 26, 1882; at the time was acquainted 
with the defendant, the London agency of the Deutsche Bank and 
defendant having transacted business together since 1879. The 
letter referred to was produced as follows: 


45 Letter. 
[Seal of 4th Nat. B’k. | 
KourTH NATIONAL BANK OF St. Lovts, 
Sr. Louis, April 26, 1882. 
To the “ Deutsche Bank, Berlin,’ London ageney, London. 
GENTLEMEN: Permit me to introduce to you in the bearer of this 
Mr. L. C. Norvell, of the firm ‘“ Norvell, Camfield & Co.,” cotton 
buvers of this city. Mr. Norvell visits England with a view of 
forming business connections, soliciting orders from spinners «& 
others for the purchase of cotton, & in pursuit of this object may 
have occasion to consult and advise with you. ; 
I would bespeak for Mr. N. your kind attention, and any favors 
shown him will be duly appreciated. 
[Seal of 4th Nat. B’k.] 
Yours most resp’y, FE. W. BIEBINGER, Cashier. 


Said Norvell was introdueed to witness’ bank, said Norvell eall- 
ing at witness’ bank in person and presenting to witness above 
letter on May 16, 1882. No other letter of introduction of said Nor- 
vell was received by him, witness, or his bank. At Norvell’s request 
witness gave him a letter of introduction to the National Provincial 
Bank of England, Limited, at Liverpool. This letter was handed by 
witness to Norvell personally on or about its date, June 5, 1582. 
The original of the letter not being in witness’ possession, a press 


copy of same was introduced, as follows: r/ 
Letter. 
Nat. Prov. BANK OF ENGLAND, L’D, 


Liverpoot,June 38, 1882 .) 


Dear Strs: We beg to introduce to you the bearer of this letter, 
Mr. L. C. Norvell, of the firm “ Norvell, Camfield & Co.,” who has 


et bomiees 
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been warmly recommended to us by our friends, the Fourth 
4 National Bank of St. Louis, U.S. A. We shall be glad if you 
will kindly render him any assistance which may be in your 
power towards the attainment of the objects he has in view, and, 
thanking you beforehand, remain, dear sirs, yours faithfully, 
G. PEITSCH. 
This was the only letter of introduction given by witness to Nor- 
vell. On June 3, 1882, on the occasion of writing the above letter, 
witness wrote the following letter to defendant: 


Letter. 
DrutscHE BANK (LONDON AGENCY), 
LonpDoN, 5 June, 1882. 
Fourth National Bank of St. Louis, St. Louis. 

Drak Strs: We shall feel obliged by vour favoring us with some 
information respecting the means, trustworthiness, and standing of 
the firm mentioned at foot. 

Any communication you may be pleased to make will be con- 
sidered by us as strictly confidential, and thanking ycu beforehand, 
we are, dear sirs, yours faithfully, 

(Signed) 
Norvell, Camfield & Co., St. Louis. 


G. PIETSCH, Manager. 


And on or about June 15, 1882, witness received the following 
letter in reply from defendant : 


Ad Le tter. 
Fourth National Bank of St. Louis. Foreign department. 
Str. Louis, June 15, 1882. 


Deutsche Bank, Berlin, London ageney, London: 

Gents: In anser to yours of 3rd inst., inquiring ab’t means, trust- 
worthiness, and standing of Norvell, Camfield & Co., of this city, I 
desire to say that Mr. Camfield, one of the partners, informs me that 
the capital invested In‘their concern is about $15,000, owned almost 
entirely by himself & the junior partner, Mr. Eimer. While Nor- 
vell, the senior of the firm, is well regarded as an excellent judge of 
cotton, he personally does not enjoy the confidenee & respect in the 
same degree as the other members of the house. Nevertheless I am 
of opinion that so long as Mr. Camfield remains in the firm he will 
carry out its contracts & obligations faithfully & to the best of his 
ability. 

Resp’y, i W. BIEBINGER, Cashier. 
Strictly confidential, & W. O. O. 


Subsequent to the receipt of the letter of April 26, and prior to 
that of June 15, witness’ bank received a call from the London 
branch of the Bank of Scotland, with reference to Norvell, Camfield 
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& Co., and, in reply to their inquiries, witndee | Ate then that 
Norvell, Camfield & Co. had been introduced to Hye m (witness’ 
46 bank) as cotton buyers, and subsequently, after the receipt 


of the letter of June 15, the representative of that bank calling 
again for the same purpose, witness read to him the letter of June 15. 

Charles Knoblauch and Paul Lichtenstein (whose depositions were 
taken under commission upon inte rrogator les) severally testified 
that in the year 1882 they were partners in the banking business in 
the city of New York, with the Deutsche Bank as _ cial partner 
that in July, 1882, their partnership brought through John Mac kay, 
a broker in foreign exchange, a certain bill of exchange to be drawn 
by Norvell, Camfield & Co., of St. Louis, for (£6,000) six thousand 
pounds sterling, at sixty days’ sight upon MeLeod & Reid, Glasgow, 
Scotland; the purchase was made at S483! per pound sterling. 
Neither of the partners had any acquaintanee with either of the 
firm of Norvell, Camfield & Co. at the time of the transaction. 

A letter signed by the cashier of the Fourth National Bank, to- 
eether with other letters relative to the character and standing of 
Norvell, Camfield & Co., was shown to them (Knoblauch and Lich- 
tenstein) by Mr. Mackay, and read by them prior to the purchase of 
the bill of exchange. 

Witnesses each identified the letter addressed “To whom it may 
concern,” dated St. Louis, April 26, 1882, and signed “ If. W. Bie- 
binger, cashier,” as the letter of the cashier so shown to and read by 
them prior to the purchase of the bill. The bill of exchange so pur- 
chased was received by them on July 27, 1882, with the following 

documents attached: Bill of lading for 600 bales of cotton, 
47 Insurance certificate, and letter of hypothecation. 

Witnesses each identified the bill of exchange, bill of . ws 
ing, insurance certifieate, and letter of hypotheecation produce “| 
witness McLeod (supra) as the bill of exchange purchased by ie 
and the documents attached thereto. 

The bill of exebange was purchased in this manner: A sight 
draft was drawn 4% their fF attached to the bill of exchange and 
documents for the proceeds of the sale, amounting to $20,010.00. 
Such draft was drawn by Norvell, Camfield & Co. for their own 
account, and was paid by their, witnesses’, firm on July 17, 1882, to 
the Chatham National Bank of New York. The said sight draft 
was produced as follows: 


$29,010. Sr. Louis, July 25th, 1882. 


At sight pay to the order of ourselves twenty-nine thousand and 
ten dollars, value received, 600 bales of cotton. B. 1. attached to 


MacLeod & Reid. 


NORVELL, CAMFIELD & CO. 


To Mess. Knoblauch & Lichtenstein, New York. 


(Across the face of this draft is stamped three times the word 
“Paid,” and there is also on the face of it the following stamp : 
“Knoblauch & Lichtenstein, New York, July 27, 1882.” Ne ross the 
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back of the draft appear the following endorsements : “ Norvell, Cam- 
field & Co.” “Pay Chatham Nat’l Bank, N., or order, for collection 
for account Fourth National Bank of St. Louis, I’. W. Biebinger, 
cashier,” and “The Chatham Nat’l Bank, New York, paid.”) 

Neither of said firm of Knoblauch & Lichtenstein had any knowl- 

edge whatever of the quality or quantity of the GOO bales of 
48 cotton shipped under the bill of lading, nor did they know 
anything about any manipulation of the bales. 

The bill of exchange was forwarded by Knoblaueh & Lichtensiein, 
with all documents attached, to their correspondent mn London, and 
by them presented to the drawees, who accepted the draft and paid 
at once under discount. 


John Mackay (whose deposition was taken In like manner) tes- 
tified that, as exchange broker in the city of New York, in July. 
ISS2, he negotiated the sale of the bill of exchange in question, with 
documents attached, to Knoblauch & Lichtenstein. He never saw 
the bill of exchange or documents, but his agency in the matter ter- 
minated when he gave Messrs. Knoblauch & Lichtenstein a contract 
of purchase and to Mr. Norvell a duplicate of it. In his negotiations 
with Messrs. iXKXnoblauch & Lichtenstein he showed them, with other 
letters, the letter addressed * To whom it may concern,’ dated St. 
Louis, April 26, 1882 (Exhibit No. 1 to deposition of D. M. McLeod, 
supra), Which, being shown to witness, was identified by him; and 
said letter was read by Knobiauch & Lichtenstein before agreeing to 
purchase : 

Mr. Norvell was on Ins way home from Europe at the time. He 
stated that while drawing at £10 the cotton was worth £12 10 0. 
Witness offered the bill to Knoblauch Lichtenstein, who, on seeing 
Mr. Biebinger’s (the cashier) signature, said they knew him, and 
asked the price of the bill. The price was then agreed upon and 
the transaction closed. 


49 JoHN Hupson, sworn and examined on the part of the 
plaintiffs, testified as follows: 
By Mr. Jupson : 
(). State your name, residence, and occupation. 
A. My name is John Hudson; I reside in St. Louis, and am in 
the cotton pickery business. 
Q. How long have you been in the cotton pickery business ? 
A. About 7 vears. 7 
(). Where is your place of residence? 
A. 146 Barry St. 
Q. Please state to the jury what a cotton pickery is. 
A. It is to overhaul damaged cotton and rebale cotton—scparate 
the grade of cotton. 
Q. Are you acquainted with the cotton business in the city of St. 
Louis and the methods of carrying it on ? | 
A. Yes, sir. ; 
Q. How many cotton warchouses are there in St. Louis? 
A. Two, I believe. 
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¥. Ifow many were there in the spring and summer of 1882” 
A. Three. 
). ‘Pell the jury what they were. 
A. The St. Louis Cotton Compress Co., Peper’s Compress Co., and 
the actors’ and Brokers’ Compress Co. 

Q. Are you acquainted with the plaintiffs in this case, Me ‘Leod & 
Reid, of Gl: asgow, Scotland ? 

A. No, sir. 

2. Are you acquainted with the defendant, The Fourth National 
Bank, or any of its officers ? 


A. Yes, sir. 

(. Do you know Mr. Biebinger, cashier ? 
A. Yes, sir. 

Q. And Mr. Block, president. 


A. Yes, sir. 
(). Did you ever have any business transactions with Mr. Block ? 
A. Yes, sir. 
aIU) (). Of what character 
A. I have had notes discounted at the bank. 

J. Tlave you been a depositor there ? 
A. Yes, sl 

Q. Were moet transacting any business with them in the spring 
and summer of 1882? 

A. Yes, sir. 

-Q. Were you acquainted with any of the members of the firm of 
Norvell, Camfield & Co. ? 

A. Yes, sir. 

(). How long have you known them ? 

A. I have known Mr. Norvell a great many years. 

(). Ilow about Mr. Camfield-? 

A. I have known him since 1875. 
(). Do you know whether or not that firm was doing business in 


- 


a 


St. Louis in the summer of 1882? 

A. Yes, si 

@. What kind of business? [Explain to the jury. 

A. They were cotton brokers, or cotton buyers. 

Q. Explain to the jury, so they will understand as you do the 
business of a cotton buyer. 

A. [don’t know anything in the world except he buys his cot- 
ton; I don’t know what use he puts it to. 

That is all the business you have with them; are you familar 

with the form of cotton notes used in the trade in St. Louis? 

A. Yes, sit. 

(). By whom are those notes issued ? 

A. Issued by the warehouses. 

(). And how are the notes issued in reference to the number of 
bales of cotton ? 

A. Kach note represents a bale of cotton. 

(). Please examine these forms I show you, and state whether or 
not they represent the form of cotton notes 1n use In the St. Louis 
market. 
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A. Yes, sir. 
(Form of cotton note shown to the witness. This don't 
ol purport to have any connection with the case only as show- 
ing the form.) 


The Court: Are they negotiable in that form ? 

Mr. Jupson: Yes, sir; I will read them to show the court a speci- 
men: “St. Louis Cotton Compress Co., St. Louis.” Then follows 
the date in this ease. In the corner is the number. 

Q. What does this number in the corner of the note you have 
identified represent ? 

A. It represents the bale of cotton. 

@. What relation has that to the cotton tag attached to the bale 
of cotton, a specimen of whieh ion see on the table? 

A. It represents the same number that is on the bale of cotton. 

(Reads:) “Number of bale. Received in store of — one bale 
of cotton, in apparent good order, of the above number and follow- 
ing marks.” Then follow the marks. “ Deliverable to bearer apon 
the return of this receipt and payment of warehouse charges, risk 
of fire eCXCe] sted. (Signed) , secretary.” On the back is 
stamped or ee the words “ Cotton note.” 

Q. Now state whether or not, in the winter and spring of the 
year J 18S2, you overhauled and rebaled any bales of cotton for the 
firm of Norvell, Camfield & Co. 

A, I did. 

Q. Can vou state how many, what dates, and what you did with 
them ? 

A. Somewhere near a thousand bales; I think about a thousand 
bales. 

(). Have you the dates—the memoranda ? 

A. The memorandum is on that paper (producing memorandum); 
March and April I overhauled most of it 

What vear? 

A. ber 
o2 Q. Explain to the jury what was done with the cotton. 

A. The grades were separated—the different grades sep- 
arated—and pl aced together. They are what they call rejected 
cottons, and there were two or three grades in a rejected bale. Those 
grades were separated and put together, each grade to itself. 

What is the average weight of a bale of cotton in the St. Louis 
market ? 

It averages different every year, I believe; about 500 pounds 
this year. 

(. How was it in the cotton vear of 1SS1-’82 ? 

A. From 460 to 500. 

Q. You mean 460 to 500 pounds per bale? 

A. Yes, sir. 

@. What is the cotton year in St. Louis; when does it commence 
and end? | 

A. The first of September it commences, and ends the 3l1st of 
August, I believe 


THE FOURTH NATIONAL BANK OF ST. LOUIS. IY 


Q. Tell the jury in what condition were those bales of cotton you 
overhauled for Norvell, Camfield & Co., when they were received by 
you, as to weight. 

A. ‘They were in good order and good condition. 

Q. What as to weight; were they average weight or not ? 

A. Yes, sir; average weight. 

J. I’rom what place did you receive them ? 
A. IT received them from the St. Louis Cotton Compress Co. 

Q. Now, tell the jury what you did with those bales in the process 
of overhauling them, and what was their condition as to weights 
when those bales were returned, and how they were returned. 

A. I reeeived the cotton. I would open about 10 bales and 
separate the grades, and put the different grades together and. re- 
turn them to the warehouse under the same number. IT couldn't 

return all the cotton that I received in the bales, because J] 
53 could not make them a merehantable bale and put them in 

shape, weighing as much as they did. When they were 
returned they did not weigh, within about 120 to 150 pounds per 
bale, as much when I received them as when J sent them back. 

Q. What do vou mean when you say they did not weigh as much 
when vou sent them back ? 

A. When I sent them back they did not weigh as much as when 
I received them by about 120 or 150 pounds. 

Q. Tell the jury what was done with the excess. 

A. The excess was baled in the same manner and sent to the 
actors’ and Brokers’ warehouse. 

(). Ilow did the number of bales returned by you to the St. Louis 
Factors’ and Brokers’ warchouse compare with the number of bales 
received by you originally from the St. Louis warehouse ? 

A. The excess on about a thousand bales was 300 to 400. 

(. If vou received 1,000 bales you returned to the warehouse be- 
tween 1,500 and 1,400 bales ”? 

A. Yes, sir. 

Q. Did you say from what warzhouse you received the cotton ? 

A. Yes, Sr. 

(). Which one ? 

A.*The St. Louis Cotton Compress Co. 

(). All of it? 

A. Yes, sir. 

(). Now, explain te the jury whether all those bales of cotton that 
you received from the St. Louls warehouse had attached to them a 
tag or not. 

A. Yes, sir; they did. 

(). Examine this package of tags and state whether these are the 
class of tags that were attached. (Package of tags attached to the 
depositions of McLeod and Reid shown to the witness.) 

A. Those are the same kind of tags that were on the bales. 
od (). Now, when the bales of cotton went back tothe St. Louis 
Cotton Compress Co., what, if any, tags were on those bales 

which went back to the St. Louis Compress Co.? 

A. The same that came over with them. 
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(). State whether or not in the new bales of cotton made from 
this excess in this overhauling, which you say was sent to the 
Factors’ & Brokers’ Compress, whether any tags were attached to those 
bales when they went to that warehouse. 

A. Lattached none to them at all: the warehouse attached the 
numbers to them after they received them. 

(). And the tags ? 

A. Yes, sir. 

(). When this cotton was first brought to you, were the cotton 
notes brought to you ? 

A. No, sir. 
). Did you ever see or have anything to do with the cotton notes? 
\. | had nothing to do with them at all and never saw them. 
) Dy whose orders did you do this Way t 
\. Messrs. Norvell, Camfield & Co.’s. 
2. What member of that firm was in charge of it? 
A. I think Major Camfield was in charge. 
). Do you know where Major Camfield is now ? 
A. No, sir; I do net. 
». Is he in St. Louis ? 
\. I don’t think he Is. 
How lone since he has lived in St. Louis, do you know ? 


é 

A. No, sir; I do not. 

). Is he doing business in St. Louis now to your knowledge ? 
\. | don't think he is. 

. When did you see him last ? 

A. IT saw him in the latter part of 1852, I think. 


By a JUROR: 
.Q. IT would like to ask the witness if it is customary to put 
i back the tag that represents 450 to 500 pounds on a bale 
that weighs 300 to 400 ? 

A. The tag don’t represent the weight at all, or grade of cotton : 
just to identify the bale according to the note issued for it. 

(). So the same note that represents any bale of this cotton in 
the St. Louis Cotton Compress Co. before it was sent to your. piekery 
continued to represent it after it had gone back ” 

A. The same thing; yes, sir. | 

A. There was no other or different note issued for it ” 

A. No, sir; no other; the same note—that is, I suppose it was. 

J. And, as far as you know, the same tag remained upon it? 
A. Yes, sIr. 

Mr. Jupson: Now, as to this cotton, the new bales that went to 
the Factors’ & Brokers’ Compress Co., were any notes outstanding for 
this before they went to that press ? , 

A. I don’t think there was, sir. 

Q. If there were any notes they were then issued by that press, 
were they not, on the rece!pt of that cotton ? 

A. Isuppose so. 


fm 
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sv the Court: 

(). At whose instance did you send this to the other compress 
company ? 

A. Norvell, Camfield & Co’s. 

(. They ordered it to be sent there * 

A. Yes, sir. 

Mr. Jupson: Now, I wish you to examine these sheets of paper 
shown to you and state whether or not they represent the numbers 
and the weights of the bales as produced in that rebaling process. 
(Showing statement to witness.) 

A. Yes, sir; this is my statement of the whole business; the first 
number represents the bale of cotton, the number of the bale of eot- 
ton, and the next is the gross weight, and the next the net weight, 

after it left my place. 
ot (). Now, if I understand vou correctly, the first column on 
this sheet of paper represents the number of the bale of cot- 
ton as stated on the tag attached to the bale” 

A. Yes, sir. 

(). And the second number represents the original weight of the 
cotton bale as it came to your pickery ” 

“A. Yes, SH. 

QQ. And the third represents the welght of the bale of cotton after 
rebaling it, when that cotton bale with the same tag was returned 
to the warehouse ; is that correct? 

A. Yes, sIr. 

(). Now, please state whether there is any statement there of what 
vou did with the excess of cotton which you made in the new bales 
which went to the Factors’ & Brokers’ Co. 

A. | marked and numbered them, and the new mark is on the 
first line and the number is on the second line—my nuimbers—and 
the last number is the weight; 552, the first bale, is the weight ; that 
[ sent back. 

(). So, there being no warehouse number of these new bales that 
went to the Factors’ & Brokers’ warehouse, vou designated them by 
a number of vour own”? 

A. Yes, sir. 

Mr. Jupson : I will note a few of these figures (reading from the 
list shown witness): Bale No. 106,473: original weight, 572; new 
weight, 546; bale 106,454: original weight, 525; new weight, 545 ; 
bale 107.306: original weight, 521; new weight, 559; bale No. 10S 409: 
original weight, 457; new weight, 044; No. 109,056: original weight, 
4; new weight, 834 ; No. 110,292: original weight, 527; new weight, 
then follow the weights as given here. 


, 
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By a Juror: 

Q. I would like to know from the witness why the bales — re- 

weighed; why the amount wasn’t put back in the same number of 
bales ? 

ay) A. We cannot well do that and make theshape and a mer- 
chantable bale ; in order to do that I would have to repack 


the cotton. 
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(). In other words, it would have had to have gone through. the 
colpress ? 


A. Yes. sir 
By Mr. Jupson: 


This paper headed “ excess,” I understand, relates to what you 
did with the cotton taken out of the original bales that went back 
to the St. L ouls warehouse ? 
a Yes, sl 
The site headed “ excess” proceeds as follows: “BB.” What 


— that mean ? 


A. That is the letter 1 placed on the bale myself, 

(). lor your own identification ? 

A. Yes, s 

(). | ak rea ws a few of these: “ Exeess B 23, weight 352; B 24, 
weight 348; B26, 377; B 27,337; B29, 362; B 39,346; B31, 300 ; 
[3 32. << Ae 33, 3 18.” 


The Court: Is that weight footed up—the aggregate excess? 
Mr. Jupson: Yes, sit 


(). [lave you a statement now of the totals ? 

\. You will find those on those papers there. 

). You mean your former deposition that vou gave in another 

¢ CTOWING out of these matters ? 

A. The weights are on that paper and any one can add them up. 
(). As | understand you, all the cotton that you received from the 

St. Louis warehouse was returned to Norvell, Camfield & Co.—that 


is, the ageregate of the bales retur ne . by vou gave the aggregate In 


( 
Cas 


weight of the bales received by vou”? 
A. Yes, sir; to both places. 
ce « ents ne both places? 
A, Y¢ Cs, sir. 
(). Can you produce at the adjourned session, at 2 o'clock, 
58 a statement of the numbers and dates of this overhauline— 


how much vou did each day? 
A. We did all that is on that paper; all of 
You mean this paper? 
. You will find it in my deposition. 


> 
— ow 


Mr. Jupson: But that is a deposition in another case ? 


Lhe Courr: I gather from your reading that he has two columns 
on that paper, one the original amount and another that vou claim 
is the amount that he sent to the Factors’ & Brokers’ warehouse - that 
will show how much went to the St. Louis Compress and how much 
to the other compress. 

Mr. Jupson: | was under the impression the witness had already 
si that. 


Do you remember about the time you finished all this work of 
®-. “line ? 
A. It was in April. 
Q. Of what year? 
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A. 1882. 

(. Where did you do this work ; at what place ? 

A. 146 Barry St. 

Q. In St. Louis ? 

A. Yes, sir. 

Q). Did you have any conversation with any of the officers of the 
Fourth National Bank relative to this work you did on this cotton ; 
and, if so, when ? 

A. I did, with Mr. Biebinger. 

Q. At what time? 

A. I think it was in May. 

(). What vear ? 

A. 1882. 
¥. Mr. Biebinger was then the cashier of the bank ? 

A. Yes, sir. 
J. State under what circumstances vou came to see Mr. Biebinger. 
A. Mr. Camfield told me he was ealled on for some margins, and 
t he wanted me to explain to the bank what I had to do. 
(). What vou did to what? 

A. To the cotton. I had oceasion to go to the bank ; had 
ow) some business with them, and I told Mr. Biebinger I wanted 

to state to him what I did to the cotton. Ile asked me what 

I did, and I told him in sending the cotton back I did not put as 
much in the bale | 

COUNSEL: Speak up. 

Wirness: I told him the cotton did not weigh as much as it did 
when I received it, and then he asked me—he says, “Suppose you 
vot two bales weighing a thousand pounds, you make three bales 
out of that;” and I told him, “ That is about the way it was done.” 

(). Where did this conversation take place? 

A. At the bank. 

Y. Was it during the business hours of the bank? 

A. Yes, sir. 

(. About what time of day? | 

A. I don’t recollect the time of day. 

@. Was anybody else present at the conversation ? 

A. I don’t recollect of any one being present. 

Q. What else, if anything, was said by Mr. Biebinger on that 
occasion relative to that? 

A. Nothing at all but just what I told you about the conversa- 
tion between Mr. Biebinger and myself. 

(). Did either of you take a piece of paper in that conversation 
to figure down a thousand pounds and divide it by three? 

A. I think Mr. Biebinger put it down, but I am not certain or 
positive about that; I think he did—that he made a calculation. 

Q. Was anything said as to the warehouse permitting the cotton 
to go out while the bank held notes for it” : 

A. He might have said something to some one else, but not to 
me. 

(). I mean in your presence. 

A. I don’t recollect whether he did or not. 

JI—205 
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Q). Did Mr. Biebinger say on that occasion 
Mr. FiInketNpurG: Suppose you ask what was said. | 
Q. Was anything said relative to his having been informed 
60 on this subject? | ve 
A. No,sir: not that I know of. He never said anything to 
me further than what I have stated to you about it. 

Q. Did you have any subsequent conversation with Mr. Biebin- 
ger about it ? 

A, No, SIT. 

Q. Or with any officer of the bank” 

A. Thad a conversation with Mr. Block. Mr. Block asked me 
how I got the cotton from the warehouse and I told him on orders 
from Nervell, Camfield & Co. 

(). Do you mean Mr. Block, the president of the bank’? 

A. Yes, sir. 

Q. Was that conversation before or after the conversation you 
have deseribed with Mr. Biebinger? 

A. After. 

Mr. Jupson: To expedite matters I have a statement made by the 
witness in another deposition giving the dates, the amounts, and 
the numbers of bales received. Of course, if there is any objection 
to his refreshing his memory with it I can have him look the mat- 
ter up. 

The Court: Mr. Hudson, do you know who held these cotton 
notes before the bales went to vour place to be assorted ? 

A. I do not, sir. 

Q. Did the officers of the bank say anything to you on that sub- 
ject ? 

A. Nothing at all, sir. 

Mr. Jupson: It will appear they held the cottom notes; it don’t 
appear they held the cotton notes when it went to his place. 

The Court: That is what I wished to get at. 

(). When was that conversation with Mr. Block, before or after 
suit was brought? 

A. Some time afterwards. 

(. After the suit was brought ? 

A. Yes, sir. 


Mr. FINKELNBURG: That ought not to be in testimony in 
61 this case, that. conversation with Mr. Block. 
Mr. Jupson: We make no claim on the conversation with 
Mr. Block ; we don’t care anything about Mr. Block’s conversation. 
(). | will show you the statement purporting to have been made 
by you in a deposition as to the dates of the receipt of these bales 
for repicking and rebaling’; examine it and state whether or not it 
is correct. 
A. I guess it is correct. 


By the Courr: 


(). When were they received, can you remember ? 
A. I can only recollect from these dates: November 2nd, 1881, 16 
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bales; November Sth, 1881, 20 bales; November 9th, 1881, 24 bales: 
November 15th, 1881, 39 bales; November 16th, 1881, 56 bales: 
November 18th, 1881, 24 bales; November 22, 1881, 45 bales; then 
March 9th, 121 bales; Mareh 11,83 bales: Mareh 14,125 bales: 
March 22,116 bales; Mareh 27th, 54 bales: Mareh 30, 60 bales; 
April 5, 114 bales; April 5th, 9 bales; April 10, 182 bales; April 
24, 76 bales. 

(). What is the aggregate ? 

A. I haven't it. 

(). Is it added up there ? 

A. No, it is not here. 

The Court: Have you made a comparison with your memoran- 
dum on the book of this lot of cotton received by you; have you 
compared them to identify, to show, that it is the same lot we are 
talkine about? 

A. No, sir; I never did. 


Mr. Jupson: It is stated here there were 1,096 bales in 1582 and 
224 1n 1881. 

Witness: Well, [ guess that is correct. JI suppose it is correct. 
Any one can add it up and see. 


(J. Now, these papers that have been shown in evidence giving 
the details of this matter, do those represent the bales which you 
have just stated were received in 1882? 
A. Yes, sir. 

(2 (). Or those received in 1851, also ? 

A. No; those in 1882. 
(). Received in March and April, 1882” 
A. Yes, sir. 

Plaintiffs offered and read in evidence the statement prepared by 
Witness showing the number and weight before and after rebaling 
of each of the bales rebaled by him for Norvell, Camfield & Com- 
pany in March and April, 1882, said statement showing that 1,050 
bales were reccived from the St. Louis Cotton Compress Company 
warehouse of aggregate weight of 558,704 ibs., making an average 
weight per bale of 514 tbs.; that the aggregate weight of the same 
bales as returned to the same warehouse, after being overhauled and 
and rebaled, was 376,512 Ibs., making an average weight per bale 
of 347 Ibs.: that the number of “excess” bales made out of the 
cotton taken from theoriginal bales and sent to the Factors’ & Brokers’ 
warehouse was 514 of aggregate weight of 175,074, making an average 
per bale of O20 Ibs. 


Cross-examination by Mr. FINKELNBURG, for the defendant - 


) 


). Mr. Hudson, where is your pickery * 
A. 146 Barry St. 

). ILow far is that from the Cotton Compress Co.” 
A. About a block. 

). Are there many cotton pickeries in this city ? 
A. Yes, sir. 


— 
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Q. Tlow many? 

A. I think there are three others. 

Q. Were there others in the year 1882? 

A. Yes, sir. 

(). You say there were four besides your own? 

A. Yes, sir; I think four. 

Q. All engaged in the same business of sinitias classifying, and 
repicking cotton ? 

A. Yes, sir. 

Q. Was that a thing that was going on at 4 to 5 different 
63 establishments ? 

A. I don’t know whether it was going on at any other es- 
tablishment or not. 

Q. But there were four other establishments besides your own ? 

A. Yes, SII. 

Q. When you began to repick cotton for Norvell, Camfield & Co., 
who requested you to do it‘ > 

A. Major Camfield ; in the presence of Mr. Norvell. 

Q. That was in 1881? 

A. I think it was in 15881. 

(). Did you ever pick any cotton for them before that time ? 

A. I don’t think I did, sir. | 

(Q. You say you knew Mr. Norvell for a series of years? 

\. Yes, sir. 

). How long had vou known Major Camfield ? 

A. I was introduced to him here in 1875. 

). Did you know the third partner, Mr. C. Eimer? 
A. I did not. 

Q. How jong had Norvell, Camfield & Co. been doing business 
here as a firm? 

A. I don’t recollect the date they commenced business. 

Q. They were cotton buyers, you say ? 

A. Yes, sir. 

Q. Did they do a large business ? 

A. [I don’t know the extent of their business. 

Q. Now, whatever they asked you to do in connection with their 
business you attended to ? 

A. Yes, sir. 

(). You have already been asked by the court, but I will ask 
again, Whether at the time you did this repicking you knew who 
held the cotton notes ? 

A. I did not. 

2. Well, did any one connected with the Fourth National Bank 
speak to you about the repicking of the cotton while it was going 
on ¢ 

A. No, sir. 

Q. Did you have any communication with any oflicer of 
64 the bank concerning that matter during that time? 
A. I do not remember. 

Q. You have stated that you finished this lot of cotton in April, 

1882 ? 
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A. Yes, sir. 

Q. And up to the time when you finished you had no communi- 
cation whatever with the Fourth National Bank or any of its officers 
or employees on that subject ? ) 

A. Not on the subject of Norvell, Camfield & Co.’s cotton. 

Q. L understand you had business of you own, being a depositor 
there yourself? 

A. Yes, sir. 

(. And up to the time when you completed the repicking of this 
lot of cotton you had no communication whatever with the Fourth 
National Bank or any of its officers or employees concerning that 
transaction ? 

A. No, sir. 

And, so far as you are aware, they had no knowledge on the 
subject whatever ? 

A. I don't know anything about that. 

Q. I say, as far as you are aware, they had no knowledge; as far 
as you know anything about it, they had no knowledge ? — 

A. No, sir. 7 

Q). Now, in May, 1882, vou spoke to Mr. Biebinger about this cot- 
ton? 

A. Yes, SIP. 

Q. How did you come to go there? 

A. Major Camfield sent me word they had ealled on him for mar- 
gins, and he wanted ‘me to go to explain to Mr. Biebenger what 1 
did to the cotton. 

Well, then, vou went at the instance of a member of the firm 
of Norvell, Camfield & Co. ? 

A. IT went at my own instance, for the simple reason that I wanted 
to place myself right with the bank, because I was doing’ business 

with the bank. 
60 (Q. But the suggestion came from Major Camfield ? 

A. Yes, sir. 

IIe wished you to go to the bank ? 

Yes, sir. 

Ile wished vou to go there? 
That is what he asked me to do. 

(). Then you certainly did not go to the bank for the purpose of 
alarming the awe in any way, but rather to quiet things, didn’t 
you: 

A. IT went there to let them know exactly what [ did with that 
eotton. I understood there would be some trouble about the cotton, 
and I went there to let them know all about it. 

Was any number of bales mentioned in that conversation ? 

A. No, sir; I don’t think there was. 

(). You did not tell Mr. Biebinger whether you had repicked 100 
yr 1,000 bales of cotton ? 

\ No, sir. 

The inform: ation simply was that some of the cotton hi id been 
Mn. Phe by you? 
A. Yes, sir. 
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(). That is not an unusual thing, is it, in the cotton business ? 

A. No, sir; I should think not. 

(Q). You have spcken about the average weight of a bale of cotton. 
Mr. Judson has asked you what was the average weight In LSS2, and 
vou said about 460 to 500 pounds ? 

A. Yes, sir. 

(. At present you say it is 000? 

A. Take it as it runs, 500 pounds this year, or over. 

(). Now, there is also a weight known as merchantable weight, 
isn't there ? 

A. Yes, sir. 

Q. Whatis that? 

A. 300. or over 300. 

(). Whatever is over 300 pounds is bound to be accepted by the 
purchaser ? 

A. Yes, sir. 

(). So that bales of cotton may vary all the way from 500 
G6 to 500 pounds in weight and yet be merchantable ? 
A. Yes, sir. 

(). Do you know when Mr. Norvell went to Europe ? 

A. No, sir; I do not recollect the date. 

(). Do vou know whether, at the time when you had this conver- 
sation with Mr. Biebinger, the marein which had been. ealled for 
had already been paid by the firm of Norvell, Camficld & Co. ? 

A. No, sir; I don’t know anything about that part of it. 

(). Major Camfield simply told you that they had called fora 
rem ? 

A. Yes, sir. 

(). Now, outside of that one conversation with Mr. Biebinger, in 
which vou aid not state to him the quantity of cotton which you 
had repicked, vou had no further conversation with him whatever ? 

A. No, sir: none whatever. 

(Q. Nor with any officer of the bank until after this suit was 
brought ? 

A. Yes, sir. 

Q. And then Mr. Block asked you about some information ? 

A. Yes, sir; Mr. Block asked some question how [I got the cotton. 

(. When you had your conversation with Mr. Biebinger did you 
know what cotton notes the Fourth National Bank then held ? 

A. No, sir; I did not. 

Q. Either the number, quantity, or anything in relation to this 
transaction with Norvell, Camfield & Co, ? 

A. None whatever. 

Q. Did you know whether or not they held the cotton notes for 
the bales which you had repicked *% 

A. No, sir; I did noi. 

Redirect examination by Mr. Jupson for plaintiffs : 

Q. 


you mean by that? 
A. Anything over 300 pounds is a merchantable bale of cotton. 


(). You have spoken of a merchantable bale of cotton. What do 
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(). You mean by that it may be tendered on contract; is that 
it ? 
G7 A. I don't understand about the contract part of it; [I know 
if you purchase a bale of cotton and it weighs over 300 pounds 
the broker is compelled to take it. 
QQ. And how is it paid for—by what, by the bale or pound ? 
A. By the pound, I guess. 
(@. You mean by that if it comes less than 500 the man is priv- 


_< 


ileved to refuse to take it at all: is that it ? 


a 


A. Yes, sir. 
By the Courr: 


(Q). lor the convenience of handling, I suppose ? 

A. Yes, sir. 

Mr. Jupson: If they tender less than 500 pounds it is the same as 
if they tendered another quality. 

@. Did you know in the spring before you saw Mr. Biebinger, 
where Norvell, Camfield & Co. were doing their banking business? 

A. Only from checks they gave me. 

(). Where were they ? 

A. They gave me checks on the Merchants’ National Bank and 
on the Fourth National Bank. 

Q. When Mr. Camfield told you the bank had called on him for 
margins, did he tell you on what they had called for margins ? 

A. No, sir. 

Q. Ile just said they had called for margins ” 

A. Yes, sIr. 

(). Did he savy how much margin ? 

A. No, sir; he did not say. 


By the Court: 

(. Can you remember back in the early part of 1882 about cotton 
rising in the market in value or declining along in Mareh, Apri, 
and May ? 

A. I think in April and May; I think cotton was up May or 
June. 

The Court: It only has reference to calling for margins. 

Mr. Jupson; We will show the facts about that. 


GS L. C. Norveir, sworn and examined for the plaintiifs, tes- 
tified as follows : 
By Mr. Jupson : 
(). State your name and residence. 
A. My name is L. C. Norvell; I reside in St. Louis. 
(). What is your business ” 
A. Iam a cotton buyer. 
(). What business were you engaged in in the spring and summer 
of 1882” 
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A. Cotton buying 


(). Of what firm were you a member? 

A. Norvell, Camfield & Co. 

(). Who composed that firm ? 

A. L. C. Norvell, C. if. Camfield, and Charles J. Eimer. 


(). How long did that firm as thus constituted continue business ? 
A. Irom May Ist, 1881, to May Ist, 1852. 

(). What change was then made? 

A. Mr. Eimer withdrew. 

). Who continued in the firm after that time ? 

A. ©. H. Camfield and myself. 

). How long did that firm continue in business ? 

A. Until sy a tember, 1882. 

Q. Do you know the plaintiffs, MeLeod and Reid, of Scotland ? 
A. I do. 

). Do you know the defendant, The Fourth National Bank ? 
\. I do. 


). Do you know its officers, Messrs. Block and Biebinger ? 
A. I do. 
(). Did your firm of Norvell, Camfield & Co. have any business 


relations with the Fourth N lation al Bank in the spring and summer 


of 1882? 
A. We did. 
(). Of what character, if you know 
A. We sold them bills and borrowed money from them on our 
notes with cotton pledged as collateral. 


2 


G69 (). Do you know of a shipment of cotton being made to 
McLeod & Reid, of Glasgow, Scotland ? 
A. I do. 


(). State whether or not the cotton shipped to them was pledged 
to the Fourth National Bank prior and at the time of such ship- 
ment? 

A. It was. 

Do you remember the amount of that shipment? 

A. 600 bales. 

(). Where were you during the spring and summer of 1882? 

A. I left here the last of April, and went to Europe, and returned 
about the last days of July. 

(. You mean July, 1882? 

A. Yes, sir; I left in April and returned in July. 

@. IT submit to you certain papers. [ will ask you first by whom 
was the business of your firm with the Fourth National Bank trans- 
acted ? 

C. H. Camfield. 

(). Please examine these collateral notes now shown to you and 
state whether or not those are the notes of your firm, if you know? 

A. Yes, sir; those are the firm notes of Norvell, Camfield & Co. 

(). By whom are they signed ? 

A. One of them is my own. 

). One is signed L. C. Norvell? 

A. Yes, sir. 
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Q. That is your signature? 

A. Yes, sir. 7 

Q. By whom were these signed ? : 

A. Norvell, Camfield & Co.; signed by Mr. Camfield. 
@. Do you know his handwriting ” 


A. I did. 


Note referred to offered in evidence, as follows: 


Sr. Louis, Mo., Apri/ 1st, 1882. 
Sixty days after date I promise to pay to the order of Nor- 


70 vell, Camfield & Co. 8600, for value received, negotiable and 
pavable without defalcation or discount. 
(Signed) L. C. NORVELL. 


“ Having executed my note as above, and being desirous of secur- 
ing the same, as all other habilities for which I am now bound, and 
until the maturity of said note, [ do hereby pledge as collateral 
security therefor one certificate of membership—No. 309—of the 
St. Louis Cotton Exchange, and one certificate of membership of the 
Merchants’ Exchange of the city of St. Louis, with power to trans- 
fer, ete., signed by me.” Then follows the printed form of the col- 
lateral note, signed L. C. Norvell. 

Q. Were those your certificates of membership ? 

A. They were mine, sir. 

Q. On what occasion did you execute this note? 

A. Just before going to Europe I borrowed that money to leave 
with my family. 

Q. Of whom did you borrow it? 

A. Of the Fourth National Baik. 


Witness then identified the following demand notes signed by 
Norvell, Camfield & Co., and payable to the Fourth National Bank, 
all demand notes bearing interest at 8 per cent. per annum, and 
which were read in evidence as follows: 

One note of date March 20, 1882, for $18,000, with 275 cotton 
notes as collateral, with credits on back of date May 27; interest 
paid $196.45, and payment on account $1,000. 

One note of date March 22, 1882, for $3,285, with 75 cotton notes 
as collateral, with credit endorsed, of interest $48.15 on May 27, and 
$1,000 on account. 

One of date March 30, 1882, for 89,000, with 200 cotton 
71 notes as collateral (S85 in the warehouse of the St. Louis 
Cotton Compress Co. and 115 in that of the Factors’ & 
Brokers’ Co.), credited with interest paid on May 26 and on May 27 
$1,000 on account. 
y One of date April 18 for $14,600, with 526 cotton notes as collat- 
eral, with credit of interest paid May 27, $126.55, and on June 2, on 
account, $1,500. 

One of date April 26 for $12,500, with 513 cotton notes as collat- 
eral, with interest credited May 27, $86.11, and on May 30, on ac- 
count, $700. 
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One of date April 26, 1882, $8,465, with 77 bales of cotton as col- 
lateral, with credit of interest paid May 27, $23.87, and on May 27, 
on account, $700. 

One of date May 30, 1882, for $950, with 10 cotton notes as collat- 
eral (Factors’ & Brokers’ Cotton Compress Co.) and one membership 
certificate of the Merchants’ Exchange of St. Louis and one mem- 
bership certificate of the Cotton Exchange of St. Louis. 

One of August 4, 1882, for $22,785, with 572 cotton notes as col- 
lateral (of Factors’ & Brokers’ and St. Louis Cotton Compress Co.) tol 
and one membership of Merchants’ Exchange of St. Louis and one 
of Cotton Exchange of St. Louis. 

Q. Mr. Norvell, were you in St. Louis at the time this last note 
was given, August 4th, 1882? 

A. Yes, sir; I was. 

Q. Does this note represent a new loan made at that time ora 
consolidation of prior notes? 

A. A new loan or consolidation—I am not certain which ; it must 
have been a consolidation ; [I think it was. 

Q. What was done, then, with the prior notes or your prior 
12 notes given-to the bank ? 

A. They were paid. That was the last note. The only 
note we had in the bank was the $22,000 note. . 

(). If I understand you correctly, when the note of August 4th, 
1882, was given your prior notes to the bank were taken up? 
A. All paid, 

(). And this note was given in leu thereof? 

A. Yes, sIr. 

(). Was this last note ever paid, of August 4th ? 
A. Yes, sir. 

Q. From what was it paid? 

A. By exchange on New York against shipments of cotton. 

(). Please examine the book I now show you and state what it is, 
“you know. 

A. This is the bank-book of Norvell, Camfield & Co. with the 
Fourth National Bank. 

Q. Were any other shipments of cotton made from cotton in the 
hands of the fourth National Bank pledged by vour firm aside 
from this one to McLeod & Reid ? 

A. Yes, sir. 

(. To what parties ? 

A. To J. k. Smith and 8. E. Smith, of Liverpool, and to Inman, ia 
Swann & Co., of New York. 

(). After these several shipments were made and the cotton all 
disposed of state what was done with the proceeds. 

A. The proceeds was paid to the Fourth National Bank in liquida- 
tion of our indebtedness to them. 

(). State whether or not your indebtedness was paid in full, prin- 
cipal and interest, or not. | 

-A, Every cent, principal and interest. 

Q. State whether or not there was any balance left remaining after 
the Fourth National Bank was paid, principal and interest. oles 
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A. Yes, sir; there was several thousand dollars balanee. 
Q. What became of that several thousand dollars balance ? 
A. Mr. Camfield checked it out. 
19 Q. When did he cheek it out ? 
A. A few days before he left St. Louis. 
(). When did he leave St. Louis ? 
A. About the 6th or 7th of September. 
Q. Do you know whether or not the news had reached St. Louis 


‘2S . , oe . . . 
of the discovery of the condition of this cotton abroad before the 
balance of this money was drawn out of the bank ? 
A. I do. 


(). What was the fact? 
A. About the first of September Mr. George Bain cane to me on 
the Cotton Exchange 
(). You need not state any coiversation had with any other par- 
ties; Just confine yourself to the simple fact whether the news had 
reached here. 
A. Yes; I was going to tell how it got here, but still—well, ve 
I had the information about the first or second of September—] 
disremember which day—that these cottons had arrived, and that 
they had lost about 20 or 25 per cent. in weights—a_ cable dispatch 
from Glasgow, from MeLeod & Reid. 
Q. Mr. Norvell, who attended to the shipment of this cotton to 
| MeLeod & Reid ? 
— A. Mr. Camfield attended to all the shipments. 
Q. Where were the cotton notes for this cotton that was shipped 
to MeLeod & Reid ? 
A. They were at the Fourth National Bank. 
4 Did you personally have anything to do with this shipment ? 
. Nothing whatever. 
" Did you know at the time what statements were contained in 
the bills of lading, as to the weights ? 
A. Nothing whatever. 
Q. Or as to the value placed in the certificate of insurance ? 
A. Nothing. 
Q. Did you have anything to do with preparing the certificates 
of weights that were sent along with the invoices of that 
74 shipment? 
A. Nothing; that shipment was made before I arrived 


home. 

(. What date did you arrive home? 

A. About the 27th or 28th of July; that was then sold and going 
off, and the 500 bales to 8S. E. Smith was being shipped when I 
arrived. 

Q. Do you recognize the sionatures to that bill of exchange at- 
tached to the deposition of Mr. McLeod ? 

A. I do. 

(). Whose is it? 

A. It is Mr. Camfield’s, of Norvell, Camfield & Co., signed by 
him. 

Q. Do you know where that draft was made ? 
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A. Made here in St. Louis. | 

(. Was it made at your office, the office of Norvell, Camfield & 
Co., or at the office of the bank, if vou know ? 

A. He may have made it in our office and carried it to the bank. 
I take it for granted he did. That was the usual way of doing the 
business. 

Q. Examine the sight draft for $29,010 on Knoblauch & Liteh- 
tenstein. 

A. Yes, sir; that is Norvell, Camfield & Co.’s draft, drawn by Mr. 
Cam field. 

QQ. Do you know where that was done? 

A. That was drawn in the office. 

Q. What office? 

A. Ours. 

Mr. Jupson: I now show the witness this statement showing the 
daily balances of the firm of Norvell, Camfield & Co. with the bank. 

‘@. You have been shown a sight draft for July 25, 1882, for 
$29,010: what became of the proceeds of that sight draft ? 

A. It went on our balance to the Fourth National Bank. 

Q. When you say it went to your balance 

A. Went to our eredit. 
70 @. Do you know how much you were indebted to the bank 
at that time? 

A. I suppose at that time we must have been indebted to the 
bank about $70,000—between 860,000 and 870,000. 

@. By what was that indebtedness then existing to the bank se- 
cured ? 

A. By eotton notes. 

Q. Well, what cotton notes secured it? 

A. Cotton notes of the St. Louis Cotton Compress Co. and the 
Factors’ & Brokers’ Press and other presses. 

Q. State whether or not that was the cotton that had been shipped 
to McLeod & Reid ? 

A. This was the cotton. 

Q. Then, if I understand vou correctly, the proceeds of that sight 
draft went to pay your indebtedness to the bank secured by the cot- 
ton that was shipped to McLeod & Reid ? 

A. Yes, sir. 

Q. What was the financial condition of the firm of Norvell, Cam- 
field & Co. on the 7th of September, 1882? 

A. On the 7th of September, 1882, they were financially busted, 
but when I left here on the first of May, 1882, I left 85,000 or $6,000 
to my credit in the bank and no debts that I knew of. 

Q. You mean personally or the firm ? 

A. The firm. 

(). State whether or not that condition of Norvell; Camfield & Co. 
has changed since that date for the better? 

A. Oh, the developments of this shipment, you know, show their 
condition ; we owe losses that we could not pay and consequently 
establishes 
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Q. Did you owe anything to the Fourth National Bank after the 
7th of September ? 

A. Not a dime. : 

Q. I show you this statement of the daily balances of Norvell, 
Camfield & Co. with the Fourth National Bank. Can you take that 
paper and state from that? 

A. Where do you begin? 
76 Q. Probably you may find some difficulty with it. 

A. Well, I can’t tell you what the balances were at any day, 
for I didn’t keess the account, and I can’t answer that question. 

Q. You would simply know from examining that paper, then ? 

A. That is all. 


Mr. Jupson: The paper in question is offered in evidence—state- 
ment of the dailv balances of Norvell, Camfield & Co., commencing 
January Ist, 1882, to October 28th, 1882. 


Same was admitted by defendant to be correct, and is as follows: 


Date. Items. Am’t Dr. Am/’t Cr. Balance. 
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Am’t Dr. 


Date. Items. Amt Cr. Balance. 
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18 ee es Fee, BI ae Ss ae aN pet Ie 1,008 97 
19 OS al caren a a in SaaS 85 ie Meee sae 923 97 
2] REISS A Sie BRIT 5 EE 915 82 
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; Date. | Items. | Am/’t Dr. Am’t Cr. | Balance. 
| | 
| | 
1882. | | 
Aus. 24 Og RE ee See ly ee | 649 Ol 
26 ce ee NCD eT eee OO isi cis et 569 16 
28 ce ee Eb en 15 | 14,215 07 | 14,769 25 
FOF ed ii cee umne scat SRT Ot ee 5,089 51 
co ce ee a en Oe ea en 59,089 5] 
| 43 vouchers ret’d .-_. ----.- --__- 81,090 32 $1,555 32 | 
be IN cic csi nisncacemnin: | Senin ines cece 5,089 51 | 5,089 51 
a FRO Re ia te as cain i en aang] 5.085 16 
1 | , sa aa a ct cl aa ee > &] ihe, ite asa as 5,079 85 
Pet. EL pee iectiieacns bce gg eres | 4,475 28 
air aaron erection ree. eae 4,033 88 
a , ia ID cer alt lI ella i a Sa ae et cin etabek aaskadiee 3,870 65 
6 Pa ee a eR NT >, O85 Panalicen: Seeee 291 63 
7 Fe FO egg ae TT ee ee EE eee PO4 63 a a A a eae a 5) 
Oct. 28 | ce I i cis: etait Vii ais ee, | 3 00 | 
O. K. HENRY J. CHOMTURK. 
wi Witness: I know that we had no trouble of any kind at 


all through that year; paid everything that was presented. 
Q. Here is a statement on the 7th of September, an overdraft of 
$3, paid on the 28th of October. 
\. By me? 

Q. You paid that $3? 

A. Yes, sir. 

Q@. That balanced your account with the bank? 

A. Yes, sir. 

Q. There is a recital here of pledging certificates of membership 
first on this personal list of your own, April Ist, 1882. Whose mem- 
bership certificates were those? 

A. My own. 

Q. So when you went to Europe you had your membership cer- 
tificates in the Merchants’ and Cotton Exchanges pledged to the 
bank ? 

A. Yes, sir. 

@. Did you ever get them returned from the bank? 

A. Yes, sir. 

Q. When was that paid ? 

A. I paid them about the latter part of August, when we closed 


(. That collateral was returned ? 

A. Yes, sIr. 

Q. Do you know whether or not Mr. Camfield’s membership cer- 
tificates were pledged ? 

A. Yes, sir; I learned so afterwards. 

(. I see a recital in one of the firm collateral notes of another 
certificate of membership in the Merchants’ and another in the Cot- 
ton Exchange. 

A. Yes, sir. 
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Q. Do you know whose that was ? 

A. Mr. Camfield’s. 

(. Do you know whether he got his back ? 

A. Yes, sir; he did. 

Q. By the payment of the notes? | 

A. Yes, sir. : 

Q. You spoke of having a balance in the bank on the first of May, 
1882.) Did you have any cotton notes pledged to the bank at that 
time? 

A. Yes, sir; about $1,200 to $1,400. 

(Q). I understand you to say you were absent from the city from 

April 26th, 1882, to about July 26th ? ; 
78 A. Say from the first of May to the first of August will 
cover it. The last days of July I got home: I don’t remem- 
ber the date exactly. 

(). You were familiar with the cotton business ? 

A. I was. 

QM. What was the average weight, as known, in the St. Louis 
market, of a bale of cotton in that cotton vear ? 

A. I think that season cotton averaged about 450 to 490 pounds 
to the bale. 

Q. Do you remember the course of values—the market value—of 
cotton during that year in the spring and summer of 1582? 

A. Yes, sir. 

Q. How was it; was cotton advancing or falling in value? 

A. Cotton was pretty steady all through the spring and summer, 
and advanced in July and August. 

Q. Was there any decline at any time during the spring and 
summer ? 

A. No decline. 

Q. Whatever change there was was In the direction of an ad- 
vanee, then ? 

A. Yes, sir. 

Q. How was it the last August and September in Iurope, if you 
know ? | 

A. In Europe in August the market was higher than in any other 
month in the vear, and it began to decline in September, but about 
the 10th of September probably reached its highest point. Ater that 
it began to go off. 

(). How was it, say, the first week in September; how was the 
market ? : 

A. The market was pretty strong. 

(. Stronger than it had been ? 

A. I don’t know that it was any stronger than it had been, but 
about 7) for middling; along there was about the highest point of 
the season, I think. 

Q. Do you remember how the cotton crop was that cotton year of 
1881-2? Was it known as an abundant or short crop, as far asthe 

American crop was concerned ? 
79 A. I think that was a fair crop 
half, if I remember right. 
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Cross-examination by Mr. Finke_npura for defendant : 


(.). How long have you been in the cotton business ? 


() 
A. All my life. 

(). How long have you been in St. Louis? 

A. ‘Ten vears. 

(Q. Had Major Camfield, your partner, been in the cotton business 


before he went into partnership with you ? 

A. I think he had been in business in the cotton business in 
Georgia on his own account. Three or four years before he went 
into partnership with me he clerked for me in this city. He after- 
wards went in the railroad business in May,1881l. May Ist he went 
into the railroad business. He was here connected with Mr. King 
in the railroad business for a couple of years after he left me. 

(). Then, he went in partnership with you? 

A. On the first of May, 1851. 

(). Your other partner, Mr. Eimer, where was he from ? 

A. He was from Belleville, Illinois. 

(). A son of a wealthy citizen of Belleville, is he not? 

A. Yes, sir; I believe one of the wealthy citizens over there. 

(). How is he related to Major Camfield ? 

A. Married his daughter. 

(). A son-in-law of Major Camfield ? 

A. Yes, sir. | 

(). Did vou do business with the Fourth National Bank from the 
time that the firm of Norvell, Camfield & Co. was originally organ- 
ized ? 

A. Oh, two or three years before. 

(). Two or three years before; and this was not the first transac- 
tion, by any means, you had with the Fourth National Bank? 

A. No,sir; Norvell & Co. had an account with them two seasons— 

Norvell & Williamson one year and Norvell & Camfield 
80 two seasons. 
Q. Did you have transactions with the bank during that 
time? 

A. Yes, sir; I guess about a half a million a year; I reekon 
somewhere in that neighborhood. 

Q. During all that time, and up to this transaction here in con- 
troversy, did you have any difficulties with the bank ? 

A. None whatever. 

. None of any kind? 

A. None of any kind. 

Q. You met your obligations promptly ? 

A. Norvell & Co. paid all their obligations, bills, discounts, and 
notes; Norvell & Williamson did the same thing; Camfield & Co. 
did the same up to this transaction. 

. So there were no business obligations at any time between 
yourself and the Fourth National Bank up to this time that were 
not promptly met? 

A. None whatever. 

Q. Your relations had been satisfactory and agreeable ? 

& 


ib ics Wc) ts BW Soest Chee Bie eet 5 


THE FOURTH NATIONAL BANK OF ST. LOUIS. ae 


A. Altogether, so far as I was concerned. 

Q. Well, as far as you know, it was the same in reference to your 
partners ? ; 

A. Yes, sir; [ never asked them for money that they did not 
give it to me, and I always paid it when it was time. 

Q. Now, in April, 1882, you concluded to go to Europe? . 

A. Yes, sir. 

Q. I*or the purpose of extending your business connection ? 

A. That was my business—the object of my going there. 

(. You had some business connections there before. I believe, 
had you not? 

A. Not for many years. 

Q. I thought you were acquainted with the firm of Newgass «& 
Co.? 

A. I knew them in dealings; | had made them one or two ship- 
ments prior to that; not direct. 

(). The fact is vou went to form new business connections in 

Europe? 
S1 A. That was the object of [my] going there. 
@. You called up there at the bank to get some kind of a 
letter of introduction for that purpose? 

A. I did. 

QQ. That was in April, 1882? 

A. Yes, sir. : 

(. At that time—I will ask you again—there had been no com- 
plications and no trouble with the bank whatever ? 

A. None whatever that I ever heard of, and none whatever up to 
the time of my leaving home, and I never heard a word of it until 
after I arrived home and after all these things culminated. 

@. When you called on Mr. Bicbinger you told him you were go- 
ing to Europe and would like to have a letter. Did you have any 
other letters ? 

A. Yes, sir; I had a letter from the Merchants’ Exchange and I 
had a letter from the Cotton Exchange. 

(). What became of those letters ? 

A. I gave them to Mr. Mackay at the same time I gave him the 
Fourth National Bank letter,on my return from Europe, to assist in 
eashing these drafts on Knoblauch & Lichtenstein. 

(). Now, the one letter of the Fourth National Bank has been pro- 
duced in court, attached to one of the depositions. What has become 
of the other letters ? . 

A. I gave them all to Mr. Mackay. 

(). As well as the letter of the Fourth National Bank ? 

A. Yes, sir. 

(. So that the letter of the Fourth National Bank, which is pro- 
duced by the plaintiffs, must have come from Mr. Mackay ? 

A. I gave it to him with the other two. 

On request of defendant’s counsel plaintiffs’ counsel here produces 
the other two letters. 
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. Look at these letters and state whether those are the letters 
you refer to ? 
A. Those are the letters. 
82 Q. Will you read those to the jury ? 


Witness reads: 

“Sr. Louts, April 27th, 1882. 

“This is to certify that Mr. L. C. Norvell is a member of the Mer- 
chants’ Exchange of St. Louis in good and regular standing. Mr. 
Norvell is of the firm of Norvell, Camfield & Co., of this city, and 
visits Europe on business. We bespeak for him the courtesy and at- 
tention of all those who may meet him. Myr. Norvell is a gentleman 
of high standing in this community. 

“GEORGE H. MORGAN, Secretary.” 
@. And the seal attached of the Exchange, is it not? 
A. Yes, sir. 
). This other is from the Cotton Exchange of St. Louis, is it? 
A. Yes, sir. 

(). Please read it. 

Witness reads: ) 

“Sr. Louis, April 27, 1882. 
“To whom it may concern : 

“The bearer of this, Mr. L. C. Norvell, is about to proceed to Europe 
to establish business relations there. Mr. Norvell has been a mem- 
ber of this exchange from its organization, and is one of the oldest 
cotton men in the country, and is as well posted in the great staple 
as any man in the business. [ have known Mr. Norvell personally 
for many years, and have always found him reliable, popular, and 
original (?), and fully reeommend him to the courtesty of our friends 
on the other side. 

“ Very respectfully, 
[SEAL. | “To. W. SIMMONS, Secretary.” 


“Mr. Norvell is a member of the firm of Norvell, Camfield 
83 & Co., of this city. Mr. Camfield is also a member of this 
exchange.” 


Q. Now, Mr. Norvell, did you show these letters to Mr. Biebinger 
when you called on him? 

A. I did; [think so. Mr. Camficld took up those letters and got 
me the letter, and afterwards I went to tell him: good-bye; we were 
together when I went away and he gave the jetters all back together 
and his own and this one to the Deutsche Bank in London. 

@. When did you arrive at Glasgow, Mr. Norvell ? 

A. About the 14th of May. 

Q. Did you call on McLeod & Reid immediately ? 

A. Not until I returned. I sailed from there on the 7th of June 
and on my return, in the jatter part of July, I made MeLeod’s and 
Reid’s acquaintance. 

@. You did not call on them when you first arrived in Glasgow? 
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A. I did not. 
Q. I suppose you landed at Glasgow ? 
A. I landed at Glasgow and went down to London. 

@. And then on your return you called on MeLeod and Reid ? 

A. I stopped over a couple of weeks and made their acquaintance, 
and made this business relation. 

(. Did you show them these letters ? 

A. I did. 

@. You had several interviews with what member of the firm of 
McLeod & Reid ? 

A. Mr. McLeod principally, but both of them. 

Q. Were your transactions with Mr. McLeod finished in one day 
or was it a protracted negotiation ? 

A. Oh, I was negotiating with him for two weeks. 

Q. During that time did he make any inquiry from you as to 

your financial standing ? 
S4 A. He said to me one day in a billiard room, “ Now, we are 

going into some business together, and I want to know who 
we are and what we are worth. We are worth forty to fifty thou- 
sand pounds; whatare you worth?” Says I,‘ Notanickel.” Says 
I, “ You will have to find that out from somebody else. I never blow — 
my own horn.;” “ Well,” he says, “I understand your firm is worth 
$50,000." “ Well,” says I, “ You know more about it than I do.” 

Q. Do you know where he made those inquiries concerning your 
firm ? 

A. I do not. 

(. Well, was it after that that your transaction was closed—after 
this conversation ? 

A. Yes, sir; this was the fourth day of July we had this talk, and 
we closed our transaction on the 7th. 

(. Mr. Norvell, let me ask you whether during your entire stay 
in Europe you ever had any communication by letter or by cable- 
gram with the Fourth National Bank ? 

A. Not a line. 

(). No communication between you at all? 

A. None at all. 

Q. Were you acquainted with the house of McLeod & Reid before 
you crossed to Scotland ? 

A. I never heard of them. 

(). Then of course the Fourth National Bank knew nothing about 
them ? 

A. Nothing in the world. 

(). Didn’t you know you were going there ? 

A. No, sr. 

Q. On your return, Mr. Norvell, after having disposed of a portion 
of your cotton, for [ believe you did not dispose of all of it in Ku- 
rope? . 

A. No. : 

(. You disposed of part on your return in New York? 

A. Yes, sIr. 

(). To the firm of Inmann, Swann & Co? 
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A. Yes, sir. | 
Q. Now, when you returned and arrived in New York you 
SO made some effort to negotiate the foreign bills which you ex- 


pected to draw against the shipment of cotton you had dis- 
posed of in Europe, didn’t you? 
A. Yes, sir. 
Q. State all about that and where you called first. 
A. When I left Glasgow Mr. Reid gave mea list of the banks and 
bankers that were buying his exchange In New Y ork. 
You mean Mr. Reid, of the firm of MeLeod & Re id ¢ 
A. Of the firm of McLeod & Reid ; he gave mea list of the bankers 
in New York that bad been buving their exchange, and told me 
to call on any of them; that they knew the name and would buy 
the paper on the best terms. So when I arrived in New York and 
learned ¢ {t there | vot a letter from Mr. Camfield to negotiate to:sell] 
our 60-day bills in New York) that the bank would not buy them 
and make arrangements for Hag to draw —sight for the proceeds of 
those 60-day bills, I went to the Merchants’ Bank of Canada, that 
being one of the names given me by McLeod & Reid, and they told 
me I was a stranger in the city and they would en wn account 
with a man living in St. Louis, outside of the city, but they recom- 
— me to Mr. Mackay, and that is the ws LV r fete him. 
Who was Mr. Mackay ? 
rf He was an exchange broker. So I went down into his shop 
and told him I had been sent there by the Merchants’ Bank, and 
told him that I wanted to negotiate GOO pounds on McLe od & Reid 
of Scotland. ‘ Yes,” says he, “I know them.’ 
You mean 600 or 6,000 ? 
A. 6,000 pounds against 600 bales; and he went out to place it ; 
but he came back 1n about an hour and told me he could not find 
the man in, or something of the sort, and asked me if J had 
86 anything to help him place the exchange, as I was a stranger 
there and unknown—name not knewn on the streets. Says 
I,“ Yes; [I have got these to help me; just what helped me to make 
this negotiation. I have some letters here.’ And I pulled out the 
leiters of the Fourth National Bank, the Merchants’ Exchange, and 
the Cotton Exchange, and handed them to him—-those two and the 
one attached to that deposition. “ Now,” says I, “that is all I 
have got, and if you can’t make the riffle on that just pass out; 
that is all.” So I went on down to my hotel and received a dispatch 
in about an hour from him that he had sold the bills to Knoblauch 
& Lichtenstein, and to come up the next morning and get further 
Instructions. 
Had you known that firm before ? 
A. Never bad and never saw them, and don’t know them now. 
So I went up the next morning, and Mr. Mackay wrote the dispateh 
and sent it on to Mr. Camfield from New York how to draw and how 
to PThet and so on, and that is the last of it. | 
Then, as I understand it, it was really from McLeod & Reid, 
Bh ina roundabout way, that you got to Mackay, and through 
Mackay to the firm of Knoblauch «& Lichtenstein ? 
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A. Yes; that is just the way it was done. 

@. And the Fourth National Bank had no connection with that ? 

A. Nothing that I know of. 

(). You state when you arrived in St. Louis one shipment had 
been made? 

A. Yes, sir. 

(). This shipment 1 In controversy was the first one that was made ? 

A. That is the first one that was made, as well as I remember 

ves. | 
S7 Q. That had already been made? 
A. Yes, sir. 

Q. Then of course you know nothing about the details of that 
shipment ? | . 

A. Nothing whatever. 

@. And when you state that all the cotton notes for that ship- 
ment came from the Fourth National Bank that is merely a pre- 
sumption on your part, Is 1f not? 

A. Well, I think they were all there. I don’t think we had any 
notes at that time, anywhere else. 

Don’t youremember Mr. Norvell, that you also did business, 
or vour firm did business, with the Merchants’ National Bank ? 

A. Yes, sir; but they bought Mr. Camfield’s bills to take up those 
that were shipped while I wasin Europe to another concern, as well 
as | remember. 

Q. Well, you have no positive knowledge on that? 

A. No: nothing at all, only from the books. I see on the 12th of 
June 

(). Well, if you have not the books here I would rather you 
would not state. After the first shipment was made you and Major 
Camfield remained in the city doing business as usual? 

A. Yes, sir; through pitta ch 

(). When did the first news arrive from [Europe that there was 
something wrong about this cotton ? 

A. The first or second of September. 

Q. Up to that time you continued in business ? 

A. Oh, ves. 

Q. Both remaining in the city and attending to business as usual ? 


A. Yes, sir; every thing pleasant; nothing wrong in any Way re 

Q. These shipments were not all made at once, nor on chapel dec : 
days, but they run along over a period? ‘i. 

A. Of 50 days. 
88 (. And after they were all made a balance remained in 
bank for some time, didn’t it? 

A. After which? 

Q. And after the shipment was all made, a balance remained in 
bank to the credit of the firm for some time, didn’t it? 

A. Yes, sir; up to about the 6th or 7th of September. 

Q. Mr. Norvell, when did you first hear that there was anything 
wrong about this cotton ? 

A. The first or second of September. 

Q. Before that time you had no knowledge about that ? 
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A. Nothing whatever. 

Redirect examination by Mr. Jupson for plaintiffs: 

Q. You have been asked something about letters in your cross- 
examination; please examine this letter I now show you of the 
Fourth National Bank of St. Louis, dated St. Louis, April 26th, 1882, 
addressed to the Deutsche Bank, London agency. 

Mr. Finkenitbpura: This letter is a letter addressed to another 
party in London, and, as far as the evidence shows, never was seen 
by these plaintiffs, and therefore we object to it. 

Mr. Jupson: To that objection we say this letter was given to 
this party as a letter of introduction to their foreign correspondent, 
who, the evidence shows, on that sent a letter which was shown to 
these very plaintiffs. We shall prove the connection of the plain- 
tiffs with that. 

The Court: Let him show it. 

Q. Examine this and state whether this was given to you in con- 
nection with other letters of which you have spoken. (Showing 
said letter to the witness.) 

A. It was. 

Q. What did you do with that letter? 

A. I carried it with me to urope. 
89 Q. To whom did you deliver it, if anybody ? 
A. J showed it to McLeod & Reid. 

(). No; this one here addressed to the Deutsche Bank of Berlin. 

A. I delivered it to the Deutsche Bank when I arrived in London. 

Q. Did they give you anything on that then ? 

A. They gave me letters on that letter; they gave me letters 
to their correspondents in Germany, at Bremen, Hamburg, and 
Berlin. 

@. Did they give you any to the National Provincial Bank of 
Seotland ? 

A. On my return from Scotland I called to see them again and 
draw some money; told them I was going to England; they told 
me they had no branches in Great Britain, but had correspondents 
at Liverpool and Manchester, but would prepare me letters to their 
correspondents and send them to me at the hotel, which they did. 

(. Did you show any of those letters to the plaintiffs in this 
case? 

A. I did. 

Mr. Jupson: The letters already referred to in the deposition of 
Mr. McLeod. We offer the letter dated St. Louis, April 26th, 1882, 
to the Deutsche Bank of Berlin, London agency, London, as 
follows: 

Fourth National Bank of St. Louis. 
[SEAL. ] Sr. Lours, April 26, 1882. 


To the ‘‘ Deutsche Bank, Berlin,’ London ageney, London. 
GENTLEMEN: Permit me to introduce to you in the bearer of this 
Mr. L. C. Norvell, of the firm of “ Norvell, Camfield & Co,” cotton 


THE FOURTH NATIONAT. BANK OF ST. LOUTS. ae 


buyers, of this city. Mr. Norvell visits England with a view of 
forming business connections, soliciting orders from  spin- 
90 ners & others for the purchase of cotton, & in pursuit of this 
object may have oceasion to consult and advise with you. 
I would bespeak for Mr. N. your kind attention, and any favors 
shown him will be duly appreciated. 


Yours most resp’y, 
I. W. BIEBINGER, Cashier. 


Q. You spoke of your not suspending business until September ; 
what, if any, business did vou do in August? 
A, We shippe d out co ttons we had on hi und, 
Q@. Did you do any other business ? 
A. No, I think not. 
Q. You did not buy any further cotton ? 
A. No; none here to buy; we were trying to close out what we 


@. Where was all the cotton you shipped out in August after this 
transaction ? 
A. It was all in the Fourth National Bank. 
Q. Do you know whether or not your firm bought any cotton 
during your absence in Europe ? 
A. Yes, sir; they did sell several lots during my absence. 
Do you know how much ? 
A. They shipped one lot of 500 or 400 bales to Walter & Ixrone. 
@. You mean bought before you went off; [ don’t mean what 
you sold while you were away. 
A. No; that was bought after [ left and probably some time 
before I loft. 
Reeross-examination by Mr. FinkentNxpure for defendant: 
Where you made shipments of cotton, besides the bills of 
lading and the insurance certificates and the hypotheeation docu- 
ments, What other documents did vou forward to the consignee ? 
A. The invoice and the weigher’s certificate. 


(), What does the invoice show ? 
] A. The invoice shows the contract price and the amount 


f the draft to be drawn against it and the weights. 
(). The weights of the cotton ” 
A. Yes, SIV. 
QQ. Sp ecifically stated for each bale ? 
A. Yes, SsIr. 
(). And the invoice attached to this shipment was signed by 
whom ? 
A. That was signed by Norvell, Camfield & Co.—signed by Mr. 
Camfield. 
Q. And you say the weigher’s certificate is also attached? You 
find that there, do you? 
A. Yes, sir. 
Q. That gives the specific weight of each bale? 
A. Yes, sir. 
S—268 
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Q. Who is that signed by ” 
That is signed by Mr. Haggerty—C,. E. Haggerty. 
Who is he? 

A. Mr. Haggerty is weighing cotton for us now, and has been a 
cotton weigher here for a number of vears. 

(). A regular ecatton weigher ? 

A. A regular cotton weigher. 

Q. Known as such in the commercial community ? 

A. Yes, sir. 

Q. Why is he ealled a reweigher ? 

A. Well, when we buy cotton from these factorfs they have it 
weighed by a public weigher, and we have a reweigher to go after 
them and see that it 1s correctly done. 

Q. So the weights which are really given to the transportation 
company are the weights as furnished by the reweigher ? 

A. As furnished by the reweigher. 


\. 
Q. 


CHARLES A. LAwTon, sworn and examined on behalf of the 
plaintiffs, testified as follows: 


Examined by Mr. Jupson : 


State your name and occupation. 
92 A. My name is Charles A. Lawton. I am agent of the fast 
freight line. 

@. What business were you in in July and August, 1882 ? 

A. I was agent of the commercial express. 

(J. State what the commercial express was. 

A. It was a fast freight line made up of different railroads making 
a through line from here to the seaboard—from the west to the sea- 
board—to New York, Boston, Xe. 

Q. I show you these bills of lading purporting to be issued by the 
commercial express—their bills of lading. State whether these 
were Issued by your transfer line. 

A. Yes, sir. 

(). At the dates stated ”? 

A. | suppose it must have been; yes, sir. 

Q. Can you state what the transportation company received from 
the shipper when this cotton was shipped—whether cotton notes or 
what? 

A. It did not receive anything from the shipper whatever. What 
they received was from me. 

QQ. Well, what did you receive? 

A. I received from the firm of Norvell, Camfield & Co. 450 cotton 
notes and a press reveipt for 17C bales. 

(). In what warehouse were those” 

A. 450, St. Louis Cotton Compress Co. Those were notes, and | 
received one receipt from the Factors’ & Brokers’ covering 170 bales. 

Q. Have you any personal recollection who brought the notes and 
receipts to your office ? 

A. No, sir, [ have not, anything more than one or two persons. 
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QQ. Iexplain when you receive these cotton notes on shipments 
what do you do with them ? 
A. Well, at that time,at the time these notes were received, it was 
the custom to take them—for instance, the St. Louis Cotton Com- 
press Company's notes—it was the custom at that time to take 
Yo them to Mr. Simmons, the secretary of the cotton exchange, 
and from him take one receipt covering the aggregate 
number of bales or notes, and then we would give an order to the 
transfer Co. to go to the different compresses and get the cotton. 
Those notes would be sent down there to the secretary by the party— 
the persons Issuing those receipts—and the compress company would 
give to the transfer Co. the cotton as directed by myself. 
Q. The notes would then be given up for cancellation ? 
A. Yes, sir; in that ease they had been given up. 


Cross-examination by Mr. Finkennpurae for defendant: 


Q). Mr. Lawton, this is your bill of lading, is it not? 

A. Yes, sir. 

Q). Signed by you ? 

\. Yes, sir; by my clerk. 

). How did you eet the statement of the weight of this cotton ? 
\. The weights in all cases are furnished by the shipper. 

). In this case that would be Norvell, Camfield & Co.? 

A. Yes, sir; in every case. 

). Well, how are they furnished by the shipper ? 

A. They bring them; it is the custom; when parties shipping 
the cotton have the cotton shipped, they bring us what we term a 
memorandum—that is, giving’ us assistance regarding the making 
of the bill of lading, from whom it is reeeived, to whom consigned, 
destination, marks, number of bales of each mark, and weights, and 
the weiglts given to us; if they are of the ordinary average, we 
aceept them as correct. . 

). And issue vour bill of lading accordingly ? 
\. And issue our bill of lading accordingly. 

). Don’t you eall for the weigher’s certificate ? 
\. Never, sir. 

(). You don’t do that? 

\ 


A. Never. 
(). Simply take the memorandum of the shipper ? 
94 A. Yes, sir; with one or two exceptions, | never asked for 


a weigher’s certificate; in fact, | never asked for a weigher’s 
certificate; in one or two cases | asked parties if mistakes had not 
been made in the weights, but probably not to exceed three ina 
ereat many years. 

Mr. Jupson: That is, when the weights appear to be the average 
weights you make no further Inquiry about it? 
A. Yes, sir; we are supposed to know the average weight of bales 


of eottor. 
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©. i. HaGcertry, sworn and examined on vehalf of the plaintiffs, 
testified as follows: 


By Mr. Jupson: 


(). State your name and occupation. 
A. My nameis Charles Edward Haggerty ; I am a cotton weigher. 
@. What was your business in the summer of 1552?” 
A. The same business—cotton weigher. 
(. State whether or not you gave any certificates while cotton 
weigher for any particular persons 
A. Yes, sir; for two or three parties here. 
(Q. Who were they ? 
A. Haimann, Rower & Co. 
Q. Did you do any work for Norvell, Camfield & Co.? 
A. No, SIP: ; Except In this case. 
@. Well, what, 1 anything, did vou do in the matter of the ship- 
ment of some cotton be long ge to Norvell in the summer of 1SSv ? 
A. Well, Major ( Camficld asked me to make out some certificates 
of cotton weights that he was going to ship,and [ told bim I would, 
which I did. 
Did you ever weigh it ? 
A. No, sIr. 
9D Q. What did you do 
A. I just copied the weights. 
Q. Who gave you the weights? 
sy He gave me a memorandum of the weights and I copied it. 
These papers shown in evidence and called certificates of 
we ie sand signed Charles Ik. Haggerty, reweigher, “TI certify the 
above are correct ”—that is w hat you did? 
A. I did. 
4 You put down the weights he read off to you? 
He gave to me, ves; well, he did not read them off to me; he 
eave me a memorandum of the welghts. 
“Q. Did he have them written down on a piece cf paper? 
A. Yes, sir. 
Did you ever see the cotton? 
A. I never did; no, sir. 
. Did vou ever hear of it before? 
A. Well, I heard of it, of course, afterwards; I knew something 
about it, but I never thought of anything of the kind, you know. 


Cross-examination by Mr. Finketnpura for the defendant: 


Q. Mr. Haggerty, your position is that of a reweigher? 
A. Yes, sir. 
@. You say soe were engaged in reweighing for a number of 


firms and Norvell, Camfield & Co. was not amonest those—that is, 
not among those bow == ha you weighed regul: rly? 
a At that time, no, sir. 
_ This was done at the special request of Major Camfield ? 
r’ Major Camfield asked me to make out these eertificates and | 


told him I would. 
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ffs, @. Do you know the Fourth National Bank or its officers ? 
A. LT know Mr. Biebinger; I have seen him up there; I used to 
go up there for Mr. Haiman when weighing for him. 
Q. Did you have any communication with Mr. Biebinger con- 
cerning this matter? 
Cr. A. No, sir; nothing at all. 
(. None, whatever? 
A. None, whatever. 
on 96 Q. Or any other employee of the bank or officer of the 
bank ? 
A. None whatever, sir. 
Q. W hen was it Major Camfield requested you to certify to these 
weights 
ae forget the ex xact date—I think 1882—about a year and a half 


ago; I think July or June; June or July, about two years ago—I 
p= forget the exact date. 
(. Now, did you think it was your duty to certify to whatever 
S Major Camfield submitted to you: 


2 
d. 
J 
\. That is it; I supposed everything was all right. : 
Y. You supposed everything was all right? 
A. Certainly. 
). You supposed everything was all right? 
\. Yes. 
2. Why did you suppose so? 
A. Well, I generally suppose everything ts all right that anybody | 
; requests me to do. | 
| (). Do you make a practice of certifying to weights without 
weighing? 
A. No. I do not. 
Q. Well, then, that was exceptional, was it, in this case? 
A. oa sir; it Was. | 
Q. Then I ask again why did you take Major Camfield’s state- 
ment as correct? Did you have confidence in him? | 
A. I did; yes, sir. 
Q. How long had you known him? 
A. I have known Major Camfield 7 or 8 years—ever since I have 
been in St. Louis. 
Q. Did you know him to be reliable in his statements before that 
time? 
A. Yes, sir; I did. 
(). And that is the reason why you took his statement? 
A. Yes, sir; he asked me to do this, and I told him I would. 
Did it occur to you at all that you ought to weigh that 
cotton ? 
A. Oh, I knew the cotton had been weighed. 
(. But I mean for the purpose of making out your certificate? 
A. Well, I knew the party who had weighed it was not 


Q7 here at the time. 
(. Who was that? 
A. His name was Johuson. Ile was absent at the time the 


original party who weighed the cotton, and Major Camfield asked 
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me to make outa certificate, and I told him certainly I would, think- 
ing, of course, that everything was all right, which I did without 
hesitation. 

@. Without any hesitation ? 

A. Yes, sir. 

@. Did you know what these certificates were Issued for at that 
time? 

A. I knew of course that they accompanied the drafts and ex- 
change and everything of that kind. 

Q. You knew that feature of the transaction in reference to that 
cotton would probably be based on your certificate ? 


A. Yes, sir. 


A. A. Patron, sworn and examined on behalf of the plaintuifs, tes- 
tified as follows: 


By Mr. Jupson : 


(). State your name and occupation. 

A. My name is A. A. Paton; Iam a cotton buyer; St. Louis and 
Memphis. | | 

. How long have vou been engaged in the cotton business ? 

A. to years. 

Are you acquainted with the cotton business as conducted in 
St. Louis ? 

A. Yes, sir. 

Q. Were you engageed in St. Louts in business in the vear 1882 ? 

A. Yes, sir. 

What was the weight, the average weight, of a merchantable 
bale of cotton in the season of 18S1-—’2 ” 

A. The average weight of 50,000, which T handled in the season 

of 1881-2, was 48S pounds. 
YS Q. From your acquaintance with the trade what do you 
sav as to that representing the average of all the cotton 
handled ? 

A. That would represent about the average of the cotton of the 
— of 1881-2 handled in St. Louis. 

Q. Now, when you speak of a merchantable bale of cotton what 
do you mean by that? 

A. As buyers we are obliged to accept all cotton that may weigh 
over 300 pounds; under that we reject. 

And you are entitled to reject it irrespective of quality ? 

A. Irrespective of quality. 

(). How is it paid for—by the bale or — 

A. By the pound; all cotton paid for by the pound. 

Q. What do you say as to cotton during that cotton year of 400 
poundsand under per bale—cotton of 400 pounds and under—whether 
or not that occurred in the trade to your knowledge ? 

A. Oh, yes; bales were sold here, but under 400 pounds it was 
exceptional. | 

Q. What do you mean by exceptional ? 
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A. In 100 bales there might be one or two that would be under 
400 pounds. 

(). Are vou acquainted with the course of the market v: alues of 
cotton in St. Louis, say, from January Ist. 1882, on to the first of 
August, 1882 ? . 

A. Yes, sir. 

(Q). What was the tenor of prices ? 

A. During the spring the market value of cotton inereased in 
value shehtly, about a quarter to a half acent; in July it was ad- 
vanecing and until the latter part of August, when it was at its highest 
value. 

QQ. Irom your knowledge of the current market values of ria 
how did cotton, say, the middle of Mareh, the middle or latter part 
of March, compare with the value two months later, say, the iatter 
part of May, 1882; what was the course of market values during 

that period ? 
a A. If anything there was an advance of about a quarter to 
Sof a cent a pound. 

(J. Hlave you a business connection in Liverpool ? 

A. Yes, sir. 

(). Is vour house connected in business with Liverpool ? 

A. The firm has an office in Liverpool. 

Q@. Are you acquainted with the course of prices in Liverpool for 
cotton ? 

A. Yes, sit 

Q. How is it as between Liverpool and Glasgow; which is the 
controlling market in prices, if either ? 

A. Liverpool is the controlling market as to prices; Glasgow Is ¢ 
secondary market, being a very small one; it supplies spinners in 
the ne re A aie of Gi: ASQOW. 

Q. Then I understand the prices in Glasgow would be substan- 
tially what they are in Liverpool? 

A. They would be; ves, sir. 

(). What was the course of the market value of cottons in Liver- 
pool, say, during August and September, 1852? 

A. In August they advanced until the last week in August, when 
they were at their highest prices, the quotations being 7 i pence 3 
during that week for — Orleans cotton Ee 7 pence +, for upland ; 
declined a little in September. 

(. When did the decline come in August ” 

A. It began the last days of August and continued through Sep- 
tember. 

(). How did the prices of cotton, say, as they were in Liverpool 
and Glasgow the first week in September compare with what they 
were on this side in the latter part of July, say, in St. Louis, in refer- 
ence to shipments? 

A. If you will hand me that Financial Chronicle, I will give the 
exact fioures. 

(Book handed to witness.) 


@. What book is that? 
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A. It is the Financial Chronicle of New York, which has a record 
of the market values. 

Q. Can you, by consulting that, recall the range of values 
100. during that time? 

A. Yes, sir; these are the actual figures of the market, 
which ean be verified by daily reports either in Liverpool or New 
York, and there can be no higher authority than the Financial 
Chronicle. 

You were engaged in transactions during this period your- 
self ? 

A. Yes, sir. 

(. You can examine it and state how it compares with your per- 
sonal recollection, if you need it to refresh your memory. 

A. The last week in July the prices in New York went from 12} 
middling to 181; the first week in September, September 9 to lo, a 
decline from 12% and 13,;; the highest to 1214); that is, in New 
York, and the valuation would vary about the same proportion in 
St. Louis. ° 

Q. How in Liverpool ? 

A. In Liverpool the highest, as I stated before; the last week in 
August it declined a fraction, in the same proportion as the second 
week in September. 

Q. State whether or not,in the month of January, 1883, you made 
any call on the officers of the defendant, in company with one of the 
plaintiffs in this case. 

A. The first week of January, 1883, I called with Mr. McLeod, of 
the firm of McLeod & Reid, of Glasgow, who was in St. Louis, on 
the Fourth National Bank. 

2. On whose behalf did you eall? 

A. 8. & E. Smith, of Live pool, 

). Will you state the object of that eall ? 

A. In reference to making a demand on a certain day. 

(. State what you did on that occasion, or what Mr. McLeod 


A. Mr. McLeod went into this matter with the president and 
eashier of the Fourth National Bank and told them that he had 
sustained this loss, and he asked them to make it good. 

Q. Did they recognize the obligation or deci ne? 
101 A. They declined ; said that they hadn't any obligation to 
pay. 


Cross-examination by Mr. FINKELNBURG, counsel for the de- 
fendant: 


(). Are you assistant counsel in this ease ? 

A. No; sir; I was instructed by McLeod & Reid 

Q. I only : asked you, because you made a suggestion to Mr. Jud- 
son that there was a point left uncovered. | 


Mr. Jupson: I don’t think that is fai It was simply an over- 
sight, and I recalled him for that Fondant 
Mr. FINKELNBURG: We don’t dispute the demand was made. 
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Jacon b. GoLpMAN, sworn and examined for the plaintiffs, testified 

as follows : 
By Mr. Jupson: 

(). State your name and occupation. 
A. Jacob D. Goldman ; cotton factor. , 
(). Were you in business in the city of St. Louis in 1882? 
A. I have been in business here 10 years continuously. 

Q. Were you acquainted with the firm of Norvell, Camfield & Co. 
in the summer of 1882? 

A. Yes, sir. 

Q@. Are you acquainted with the officers of the defendant bank ? 

A. Yes, sir. 

(. Mr. Biebinger and Mr. Block ? 

A. Yes, sir, | 

(Q. When did vou first hear, 1f at all, any rumors of Norvell, 
Camfield & Co. having short cotton on hand in the warehouse— 
shert-weight cotton ? Oy 

A. It was in the summer—some time in the early part of the sum- 
mer of 1882. 

(). Do you know whether it was in May or June ? 

A. Iam inclined to think it was the latter part of May. 

@. Where did you hear of it? 
102 A. Well, I heard of it from some of the cotton men. I 
cannot give the source | got it from; 1t came to me In a pri- 

vate way at the time that t here was something wrong In the cot- 
ton, but what he did not tell me. 

(. What cotton for what firm ? 

A. In the eotton stored for Norvell, Camfield & Co. 

(). Where was it stored ” , 

A. In the presses ? 

@. Do you know which press ? 

A. No, sir; Isupposed some of it was stored in the St. Louis Cot- 
ton Compress Company, as that compress does the main business 


» 


here. 

Q. Does much the largest portion of the business or did then? 

A. Yes, sir. | 

Q. Were you connected with the compress in any official ca- 
pacity ? 

A. I was. 

Q. In what way ? 

A. As director. | 

(). Were you doing any business with the fourth National Bank? 

A. Yes, sir; I was doing all my business with the Fourth National 
Bank. 

(). A customer of the bank ? 

A. Tam. 

Q. What is the name of your firm ? 

A. Adler, Goldman & Ce. 

Q. When you heard these reports did you say anything about it 
to Mr. Biebinger ? : 

9—268 


66 DONALD M. MCLEOD ET AT. VS. 


A. I did, sir. 

(Q). What did you tell Mr. Biebinger ? 

A. L went to see Mr. Biebinger and told him I had heard that 
there had been some cotton picked of Norvell, Camfield & Co., and 
asked if he held any notes. 

(). What did he say to you i 

A. He held some notes—yes; and he asked me to see to it and 
have some of the cotton weighed, which [ did. 

Q. Who did the weighing for you? 

A. IT went down to Mr. Reifsneider, our superintendent, 
103) and asked him to have some few bales weighed. 

(). Who is Mr. Reifsnieder? 
A. He is superintendent of the St. Louis Cotton Compress Co. 

Q. Do vou know what Mr. Reifsmieder did ? 

A. He weighed about 15 or 16 bales and sent me the weights of 
them, and [ reported bis weights to Mr. Biebinger, and he told me 
he ouly held a few bales of them; that there must be some other 
bank holds that cotton; the average of that weight was something 
in the nineties, three hundred and ninety, between three hundred 
and ninety and four hundred. 

(). Did Mr. Biebinger examine those weights In your presence ” 
\. Yes, sir. 

). Did he take down the collateral notes? 

A. Ile took some, yes. 

Q. Did he take all of them’? 

\. That I ean’t tell, sir. 

(). Did he tell vou how many notes he had? 

A. No; he told me he only had a few of them. 

2. Did you have any further conversation with Mr. Biebinger 
about 1t? 

A. No; I don’t think I did that day. 

(). | mean before this trouble came out? 

A. Never a word in my life about it. 

@. Do vou know who the weigher was that did this weighing ? 

\. I do not, sir; somebody selected by Mr. Reifsneider. 

). When he asked for the weights? 

A. Yes: I don’t remember. 

When you saw Mr. Biebinger did you tell him the source of 
vour information, or that you had heard reports of trouble? 

A. [don’t think I did. I think it was a confidential friend came 
to meand mentioned it tome. I don’t remember the source exactly. 

(). What were your relations with Mr. Biebinger, friendly ? 

A. Certainly, sir. 
104 Were then and are now? 

A. Were then and are now, and always have been, and for 
that reason I informed him, because we were friendly, and to pro- 
tect the cotton interest here as much as was in my power, which all 
of us factors have endeavored to do since we have been in, business. 

Q. What was the average weight of a bale of cotton in the vear 
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A. That [I can’t tell you. I could tell if I saw the books, but ] 
don’t keep it in my head. 


that (. Could you give the general weight? 
and A. The average weight was from 450 to 475 pounds; for the last 


vear it has been a little heavier. The season before this it was gen- 


erally 450 to 475. In fact the crop of the United States is counted 


ind on an average as 450 pounds, I believe. 
Cross-examination by Mr. FinkeLNBURG, Counsel for the de- 
fendant: 
Nt, 

Q. T understand when you spoke with Mr. Biebinger about there 
being some short-weight cotton you did not undertake to tell him 
how much was short weight, or the number of bales? 

A. No, sir, I did not know anything about that at all myself; | 

of had no idea how much cotton there was or anything. 

He Q). Thereupon Mr. Biebingerasked you to have some bales weighed ? 
re] A. Yes, SH. 

No Q. And you did? 

od \. I requested our superintendent to send me the weight. 


). Do vou remember about how many you had weighed”? 
A. I think 15 or 16. 
». You brought in the number of bales and the weights? 
A. Yes, sir. 
). And thereupon he examined his cotton notes ? 
A. Yes, Sr. 
(). And came to the conclusion that he did not hold any on 
105 that lot of cotton at all? 
A. His answer was, “1 only hold a few bales.” [ am in- 
r clined to think he mentioned 5 or 6, or something like that, or 
four or five, but it didn’t amount to nothing, and [ supposed he 
Was satisfied, 
Q). It didn’t seem to make much impression on him? 
A. No. sir. | 
(). And he put away his notes and that was the end of it? 
A. The last I saw of it. 
(). What is a merchantable bale of cotton ? 
A. 500 pounds and upwards. 
Anything above 500 pounds comes within the rules of the cot- 


Ml, 


Q 
ton trade ? 

' A. Yes, sir; sometimes we put in a bale if it should be a few 
pounds less, but if we sell less the buyers @enerally ask an allow- 
anee, which is credited to them. 

(). When cotton 1s disposed of it is generally weighed ? 


t . . 
A. ¥ es. sit. 


(). And the weigher makes a certificate ? 
A. Yes, sir. 

(Q). And people rely on that generally ? 
\. Yes, sir. 


Q). It is a good deal of bother to have a big lot of cotton weighed 


a hy 
at the compress Co., 1s: 1t not ? 
A. At some times; it depends how we are crowded. 
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). 
the cotton that is wanted ? 

A. Certainly, if the warehouse is crowded, you have to take the 
cotton out of the bins—different numbers in different bins—and 
there might be baies at the bottom of the tiers, and it might take 
us two weeks to eet the cotton out on the floors if there was no room, 


(). Lf the compress warchouse is crowded, it takes time to assort 


or something of the kind. 
Redirect examination by Mr. Jupson for the plaintiff: 


@. What is the cost of reweighing cotton—the fees in this 

market—a bale ? 

106 A. We never have cotton reweighed. We have our own 
weigher. 

(). Suppose a party interested in cotton wished to have it weighed ; 

what is the cost of weighing—the fees ? 

A. I suppose buyers pay from 5 to 10. cents. I wouldn’t have to 
pay anything. 

Q. I mean those who would have to pay—how much ? 

A. 5 or 10 eents a bale. | 

(). ILow 1s the stock of cotton here in the summer, as compared 
with the balance of the vear—June, say, to August ? 

A. Its light, compared with the winter season. 

Q. When are the heaviest stocks here ? 

A. November, December, January, February, and March, and 
even April. It depends on the season—the season in the South. 
Some years we get a crop early; other years, late; this year, very 
early. 

(). Which is the lightest period of the year ? 

A. The lightest period of the year is July and August. 


CHRISTIAN PEPER, Sworn and examined for the plaintiffs, testified 
as follows: 

By Mr. JUpsON: 

Q. State your name and residence. 

A. Christian Peper; I reside in St. Louts. 

Q. State whether or not, in the spring and summer of 1882, vou 
heard anyvthing—or, first, what business are you engaged in ? 

A. Iam in the tobacco business. 

@. Are you acquainted with the defendant in this case, The 
Fourth National bank ? 
A. lam; yes, sir. 
(). Have you any official connection with them ? 
A. lama director in the board. 
107 (). Were you connected with the board in 1882. 
A. I was. 

Q. Did you hear at any time in 1882 of. there being any short- 
weight cotton belonging to Norvell, Camfield & Co. stored in any 
of the St. Louis warehouses ? 

A. I did. 

Q. When did you first hear of it? 


mint 


ssort 


» the 
—and 
take 
DOM, 


Ta 


— 
“ass GE calla inci eS ces 


THE FOURTH NATIONAL BANK OF ST. LOUIS. GS) 


, 
A. [think it was pretty well on in the fall. 
(. Did vou hear of it before this trouble commenced ? 
A. No, sir. 
(. You never was informed of anything of the kind ? 
A. Never was informed of anything of the kind. 
Q. Did you ever hear any other people talk about it during the 
spring or summer of 1882” 
A. I heard others talk of it, but not during the spring or summer. 
It must have been pretty late in the season. 
(. What do you mean by late in the season ? 
The first I heard of it was when they were talking about bring- 
Ing a suit; that something had been wrong about the cotton. 
Mr. Jupson: If that is all you heard of I have nothing further to 
ask. 
Cross-examination by Mr. FINKELX BURG, counsel for the plain 
tiffs: 
). You are a director in the Fourth National Bank ? 
A. Yes, sir. 
Twili ask you whether as such you are in the habit of attend- 
ing there frequently in your capacity as director ? 


gan b, 
od 


Mr. Jupson: I don’t think that has any relevancy. 


A. Iam there regularly ever day at certain hours in the board, 
and when I am not there it is an exception. 

(). As a rule you attend there daily ? 

A. Asarule I attend there datly. 

@. Did you do that during the year 1882? 

A. Yes, SID, 
108 (). Now, Lunderstand you never heard anything said about 
short-weight cotton ? 

A. I never did. 

(). Before this suit commenced ? 

A. No, SIP. 

Mr. Jupson: Whether they discussed it in the board of directors 
is immaterial. 

The Court: He has never heard anything in the board or out. 

Q. I will change the question. Did you hear anything about 
short-weight cotton, either in the board of directors or outside of the 
board of directors ? 

A. Not until the beginning of the suit. 

Q. Mr. Peper, in reeard to weighing cotton at the cotton ware- 
house. If there is a large lot of cotton 

Mr. Jupson: Ile says ‘he is not in the cotton business. 

Witness: I will correct that. When I say I am not in the cotton 
business I am interested in a cotton warehouse. In faet , | may state 
that I started the first cotton warchouse in the city, and am still largely 
interested in two cotton compresses in this city as a stockholder, but 
Iam not in the business. 

Q. Then you are familiar with the cotton business ? 

A. Iam; yes, sir. 


70 DONALD M. MCLEOD ET AL. VS. 


Q. And with the methods pursued at cotton warehouses ? 

A. Yes, sir. 

@. Now, I will ask you is it usual to weigh cotton at cotton ware- 
houses except when it is taken out by the owners ? 

A. That is the usual and general run; as soon as it Is sold it has 
to be weighed and sampled. 

Q. But not during the interval ? 


Mr. Jupson: I object. 
Mr. Finketnpura: It is only preliminary to show what would be 
necessary to weigh the cotton during the time it remains on 
109 storage. 


as 


Do you weigh it when it comes to the warehouse ? 


Yo, sir: not asa rule. 


P. 


xy the Court: 


(). When do you weigh it ? 

A. It is weighed when they sell it; they order it out on the floor 
unless prior to that the factors and brokers will order it weighed, 
but it is generally weighed when they sell it. 


By Mr. FINKELNBURG : 


Q. [fit should be weighed before it would be necessary to assort 
it out of the bulk ? 

A. Yes, sir. 

Q@. Is that connected with any trouble ? 

A. Considerable; yes; that depends a great deal on how the 
warehouses are filled; during the cotton season, when they are 
pretty full, it is agreat deal of trouble to get out a lot of cotton, 

@. Who would do that—the getting out of that cotton for the 
purpose of having it weighed ; would the employees of the Cotton 
Compress Co. do this ? 

A. Yes, sir. 

Q. They would have to make all the bales and bring them to some 
central place where the scales are situated ? 

A. Yes, sir. 

@. And have it weighed and returned again ? 

A. Yes, sir—how do you mean, returning ? 

(. Suppose, as a matter of fact, vou desire to have a lot of cotton 
weighed, it not being the intention at the time to take it out of the 
| warehouse at all, but to leave it there; weigh it while it remains on 
| storage; 1t would have to be assorted out, carried to the scale, and 
earried back again, wouldn’t it ? 

A. Yes, SIT. 

Q. That would require, of course, considerable labor ? 

A. Yes, sir. 
110 Q. The bales would have to be assorted by somebody first ; 
they would have to be hunted out, the identical bales ? 

A. Yes, sir. 

2. °F 
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some way—TI don’t know how you do it, whether carted or carried, 
but the bale would have to be transported in some way to the scale? 
a A. Yes, sir 
Q. And then returned again to its former place ? 
has A. Yes, sir. ; 


By Mr. Jupson : 
Q. Do you know how they handle the scales at cotton com- 
j be presses i4 | 
>On A. There is different ways—or rather two ways; some havea 
stationery scale and others have this beanfseale; we have used, in 
fact, three different kinds at times: the beam seale and also the sta- 
tionary scale. 
(). In the matter of beam scales, all seales are moved around to 
where the cotton is ? 
A. Yes, sir. 
(). And they are made for that purpose, to facilitate weighing? 
90r A. Yes, sir. | 
ed, (). Now, don’t you know that the stocks of cotton were very heavy 
here in the months of May, June, July, and August, 1852? 
A. Well, I stated before | knew that during the summer months 
generally there was not much here of cotton a a one season ; 
I don’t know whether that was 1882. 


” Q. Do you know what kind of seales were in use here in the sum- 
mer of 1882? 
A. I can’t say that; no, sir. 
™ _ Q. Do you know whether or not there were any stationary scales 
i in any cotton warehouses, actors’ and Brokers’ or St. Louis ware- 
house. 
ns A. I wouldn't say that. ae 
. Q. You don’t know anything about it? 
A. No, sir. 
. 11] Water Watsh, being sworn and examined on the part of 


the plaintiffs, testified as follows: 
By Mr. JUpDSON : 
(). State your name and occupation. 
A. My name is Walter Walsh; [am city weigher. 
@. What was your business in 1882 ? 
A. Weighing. 
(Q). Did you have anything to do with weighing cotton ” 
A. Yes, sir; exclusively. 
(). Were you a licensed city weigher ? 
A. Yes, sir. 
Q. Did you weigh any cotton belonging or purporting to belong 
to Norvell, Camfield & Co. in the months of May or June, 1882? 


A. I did. 
Q. How many bales did you weigh ? 
A. Forty. 


Q. Have you a list of those weights? 
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A. I rendered a certificate and hav e the book in my possession. 
Q. Ifave you the book with you? 

A. ¥ es, SIT. 

@. Can you state from that what they were ? 

A. I can. 

Q. You may produce the book; when were these bales weighed ? 

A. The 29th of May, 1852; now that is the date in my book here, 
but they may not have been exactly weighed that day, although I 
think they were. Sometimes the orders are copied in the book the 
day before ihe cotton is weighed, but I think the day this order was 
gene that the cotton was weighed that day. 

At what press did you weigh these bales ? 

rd The St. Louis Cotton Compress. 

(. Who pointed out the bales to you to be weighed ? 

A. They were turned out the regular way. I copied the order and 
then found the bales were turned out regularly, and 1 welghed them. 

(). Can you give us those weights as you have them ? 


A. I ean. 


112 (). Just give the weights and the numbers of the bales? 

A. I eall the net weights— 
No. 21,656. Weight, 425 
o Zia. . 440 
¢6 yAS) 925. 6c $29) 
fed BOs i 5 Ey 
‘“ $4,416. wg 418 
“ 92.742. a 426 
+ O42. " 345 
126,060. “ 432 
* 146,755. “ 343 
“ 161,241. P O40 
«88 300. “ 854 
“« 85,688. ” O06 
“« 98,510. . 517 
“ 114,839. o 425 
“ 123,534. ’ 408 
“144,459. * O30 
* 148,732. ‘ 421 
“ 152.969. " 335 
154,052. “ A416 
186,495. 9 Old 
* 61,798. - ood 
106,708. ‘i O45 
“ 109,578. . AILS 
115,605. . OST 
" 113,755. Si 402 
* 114,015. , AO™ 
“ Tae 865 ). n 420) 

" 132. S18. " 450 j 
“ 138,857. . 300 
“150,450. . 415 
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can No. 28,520. Weight. 339 
= 89, 952. ms 412 
« $92,300. " 410 
« 906,322 ” O87 ; 
“112,664. a5 O67 
ed ? ‘© 185,576. Z 414 
ge * 156,257. " 387 
rh I * Jena. ” ods) 
the “ 67,911. ‘ 544 
was “ 148,441. 2s 315 
OP NN sx animacaninamand 15,728 
115 (). Did you foot up the aggregate of those weights ? 
nd A. The footing shows 15,728. 
m. Q. Did you make an average from that? 


A. No; I never took the average 

Q. That would be that amount divided by forty, the average per 
bale? 

A. Yes, sir. 

@. You mentioned the date, but I have forgotten it. 

A. May 29th, 1882. 

Q. Who did you give such a figure to ? 

A. Norvell, Camfield & Co. 

Q. Do you know which one of the firm ? 

A. It was sent up to the office. 
(). Did you ever hear of that certificate afterwards ? 
A. Never, except that he told me 

(. Not what anybody told you in this case. 

A. No; I never heard a bit. 

Q. Did you weigh any cotton under the direction of Mr. Reif- 
snieder, for Norvell, Camfield & Co. before this”? 

A. I have no account of it. I often weighed bales of cotton for 
parties that I never took an account of; for instance, somebody 
would ask me to weigh a bale, and I would not take the number of 
that bale; the party I would weigh it for would take it, but if I 
weighed such cotton as that | have no remembrance of it. 

(). What kind of seales do they use at the St. Louis Cotton Com- 
press Co. % 

A. The beam scales all cotton weighers use. 
@. What is a beam scale ? 
A. It isa long beam with a fulerum. 


(. How is it moved about; Is it stationary ? 
A. Oh, no, it is not stationary; itis portable; a frame anda beam 
‘ hung on the frame. 


Q. So that you can move it to any part of the warehouse 
114. where the cotton happens to be ? 
A. Yes, sir. 
[Q.] So you don’t have to haul the cotton around to get where 
the scales are? 
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| A.] No; the weighers don’t have to do that; the house arranges 
the cotton out in rows and we move the scales over the floor. 

(). Did you do any weighing of Norvell, Camfield & Co.’s cotton 
at the Factors’ and Brokers’ press ? 

A. I don’t know; I don’t think I did. 

Q. Do you know what kind of a scale they have at the Factors 
and Brokers’? 

A. A beam; the weighers, as far as I know, have a beam seale 
there. 

(). The same as that you said they have at the St. Louis press ? 

A. Yes, sir. 


Cross-examination by Mr. FInkeELNBURG for the defendant: 


@. When any orders were left for a lot of cotton to be weighed, 
you did not expect to travel with these beam scales all over the 
warehouse, but you expected them to assort out the cotton and put 
it together in a row? 

A. That is the custom. 

(. Who ordered you to weigh this forty bales of cotton vou have 
testified to? 

A. It was [a] regular order from Norvell, Camfield & Co.; an order 
sent to the office. 

@. You had no communication with anybody else about it except 
Norvell, Camfield & Co. ? 

A. No. | 

@. They asked you to weigh forty bales and vou did it? 

A. Yes, sir. 

(). And you gave them a certificate ? 


A. Yes, sir. 


115 J.T. RetesNeEIDER, sworn and examined for the plaintiffs, 
testified as follows: 


- 


by Mr. JupDSON: 


(J). State your name and residence. 

A. J.T. Reifsneider: St. Louis; superintendent of the St. Louis 
Compress Co. 

Q. What was your cecupation in 1882? 

A. The same. 

Q. How long have you held that position ? 

A. ‘Ten years. 

Q. Are you acquainted with the firm of Norvell, Camftield & Co. ? 

A. Yes, sir. 

Q. Do you remember how much cotton, approximately, you had 
in store in the warehouse in the summer months of I1SS2—in May 
and June, the spring and early summer? 
| A. All cottons? 

Q. Yes; cotton in your warehouse of all parties, much or little, 
heavy or light stocks? 

A. I have no idea, sir. 


. OE RL RA NEN TNT AL Rt 
Se RS VANE ED AU peasants 


A came Be eet Nin a eta 


Ingres 


»tton 


‘tors’ 


senle 


~~ 


THE FOURTH NATIONAL BANK OF ST. LOUIS. 19 


(J. Ilow is that time of year compared with the remainder of the 
year ? 

A. The stock is generally very much reduced at that time of 
vear. 

(. Do you remember how that time compares with other years in | 
other respects ? 

A. About the same. 

(). Whatarethe arrangements for weighing cotton in the St. Louis 
press 7 

A. All cottons are weighed on orders from the factor. 

(). Ilave you facilities for weighing without great difficulty and 
trouble ? 

A. Yes, sir. 

Q. Explain what they are. 

A. The cotton is ordered out by the factor, the list of numbers is 
sent to the warehouse, and on that order we turn out the cotton ready 
for the weigher. Most factors have their own weighers. 

(). What do vou say as to the diffieulty and trouble of weighing 

cotton, when stored in your house, with the facilities you 
116 had in the spring and summer of 1882? 
A. There was no difficulty. 

(). How about the expense of it to anybody desiring to have it 
weighed ? 

A. The warehouse has nothing to do with the expense of weigh- 
ne, sir, . 

Q). That is simply a matter of paying the weigher for his services ? 

A. Yes, sir. 


Cross-examination by Mr. FiInKeELNBURG, Counsel for the de- 
fendant : 


(). The weighing you have spoken of is the weighing that is done 
when the owner of the cotton orders it out for shipment ? 

A. Yes, sir. 

(). Then vou undertake to assort out the cotton that belongs to 
him and turn it over to the weigher ? 

A. Yes, sir. 

(). And he weighs it ? 

A. Yes, sIr. 

(). Now, supposing I should be the holder of cotton notes in your 
warehouse, and werg “ordering out the cotton for shipment, and | 
should tell vou as a matter of curiosity I] wanted to have that cotton 
weighed and put back again; would you consider it a part of your | 
duty to do that for me? 

A. No, sir. 

-(). You would expect me to employ somebody to do that, if you 
permitted it at all? 

A. 1 don’t understand. 

(). Would you permit me to have that done unless the bales were 
ordered out for shipment ? 

A. Being satisfied you wanted to ship the cotton I would. 
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(. You would expect me to get a man to handle the cotton and 
have everything done at my expense ? 
A. Not necessarily; if you order the cotton weighed we turn it 
out for weighing in the regular way? 
Q. Iam not speaking of the regular way, but the irregular way. 
A. Well, as the owner of the cotton, you propose 


117 @. What I wish to get at is this: You don’t consider it a 
part of your duty to weigh cotton—to turn it out and weigh 
it—except when it is ordered out for shipment ? 


A. Yes, sir. 

(). Now, if I should want it done before I am ready to ship, that 
would be an irreeular way, nota usual way ? 

A. Well, it is sometimes weighed in extraordinary cases. 

Q. Well, that would bean extraordinary case ? 

A. Yes. I mean to say very frequently bales are weighed with- 
out an order. 

Q. Are you speaking now of large quantities or small? 

A. No; small quantities. 

(). I refer to a lot of cotton—say 1400 bales. <Are they ever 
weighed except when ordered up for shipment ? 


Mr. Jupson: I object. I don’t think it has any relevaney. 

Mr. Finketnpura: I wish toshow what the difficulties or troubles, 
if any, there are in ordering a lot of cotton to be weighed before it 
is regularly weighed for shipment, and what the expense of It Is. 

Mr. Jupson: We have no objection to that inquiry. 

The Court: You may answer. 

A. Well, never having had such a ease, I don’t really know what 
would be done. 

(Q. What is the expense of weighing? 

A. I think it is five or ten cents a bale. 

(). Is that for the weigher ? 

A. Yes, sir. 

). It does not include the men who hhandle the bales ? 
A. No, sir. 


Examined by Mr. Jupson: 


Q. Now, a party holding, say, 1,400 bales of cotton in your ware- 
house in the summer season, desiring to have that cotton 
118 ~=weighed, the party holding the cotton notes, would there be 
any difficulty in the way of his doing it? 
A. No, sir. 
. Ile could do it if he saw fit, couldin’t he ? 
A. Yes, sir. 
Q. What are your facilities for doing it if a party desired to have 
that donein the summer season ? 
A. He could do it very promptly. 
Q. What do you mean by promptly ? 
A. The same day. 
Q. All of it? 
A. Yes, sir. 
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Q. What would it cost him ? 
A. The warehouse charges would be 15 cents a bale. 
Q. ‘Phat would cover the entire expense ? 
A. For that act. 
(). For having the cotton weighed ? 
A. Yes; turned out for weighing. 
By Mr. FINKELNBURG : 
Q. For weighing? 
A. Yes. 
By Mr. Jupson: 
(). That would be irrespective of the point whether he wanted to 
ship the cotton then or not? 
A. Yes; if it was only done for that purpose of weighing and 
being put back again; but if it is being weighed prior to shipment 
then the expense of weighing could simply come in the regular 


storage of the cotton. 


(Q). That is, if I understand correctly, it would come out of the 
reeular storage charge ? 
A. Yes; included in the regular storage charge. 


Examined by Mr. FINKELNBURG : 

(). Then I understand it would cost 15 cents for handling the cot- 
ton and the weigher’s charges besides ? 

A. Yes, sir. 

(). And that is ten cents a bale, making a total of 25 cents a bale? 

A. Yes, sir. 
119 = Examined by the Court: 

() 
A. Yes, sir. 

(). When cotton is received do you pay any attention to the weight 
at the time it is received ? 

A. No, sIr. | 
). You simply store it? 
\. That is all. 
(Q. And when you deliver it do you weigh it then? 
1. Yes, sir. | 
). Do you weigh it yourself? 
A. No, sir; it is weighed by the factor when it is sold; he sells by 
samples; there are four wharehouses, and when he sells it he 
sends a lists of the numbers which he gives samples from and we 
turn it out ready for weighing, and his weigher weighs it. 

(). Do you remember of Mr. Goldman sending down a weigher 
there some time in 1582” 

A. ITremember of some inquiry made by Mr. Goldman, but not 
to me individually. | 

(). You remember the fact; was there any cotton weighed there ? 

A. I don’t know, indeed, sir. 


ou are superintendent of the St. Louis Cotton Compress Co.? 
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Examined by Mr. JupSON: 


hy ©. In thateonnection I will ask you does the warehouse as a ware- 

| house have anything to do with the weighing for Its own purposes? 

| A. No, sit 

| Q. Does your charge for storage in any Way depend on the weight 

of the bale? 

A. No, sil 

). You charge so much a bale? 

A. Yes, S]} 

J. Whatever the weight? 

A. Yes, sir. | 
(Q. And the matter of weighing 1s only a matter for the parties 

interested in the cotton ? 

A. Yes, sil 

©. You don’t weigh it when it comes in? 


| A. No, sit 

| (). ni when it goes out, as far as you are concerned ? 

| | A. sir. 

| 9. You simply issue a cotton note for the bale of cotton ? 
| 120 A. Yes, sil 


Mxamined by Mr. FInKELNBURG : 


(). When you receive cotton in your warehouse you Issue cotton 
notes for it? 
a Yes, sl 
Now, do you let the cotton ‘bales vo out of the warehouse with- 
a fe product ion of the notes? | 
A. Sometimes we do, sir. 
2. You say’ sometimes; under what circumstances do you do 
that? 
A. If the cotton bale is damaged we do it every day, sir; it goes 
to the pickery to be put in a merchantable condition, 
(). On whose order ? 
A, On the order of the merchant. 
(). What merchant ? 
7A. The merchant who owns the bale of cotton. 
i (. Do you make him show his cotton note? 
| A. No, sir. 
Q. Then how do you know he is in possession of the cotton notes ? 
A. Our books show ostensibly he is the owner of the cotton. 
Q. ‘Then you pay no attention to the holder of the note ; you sim- 
ply take the order of the owner of the cotton as he appears on your 
books 7 
A. Those are inst ited cases. I mean to say there are compara- 
tively few of these bales that are in that condition, and it has been 
a custom of course to facilitate the Inspection of the cotton to imme- 
diately put it in order. 
That is supposed to refer to cotton which is not in good con- | 
dition ? 
A. Yes, sir. | 
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Q. Which — s some rebaling or some reassorting or grading? 
-are- A. Yes, si 
ses? (). This ae permit to be taken out without the production of the 
cotton note 7 
ieht A. Yes, sir; itis only damaged bales. 
Q. Do you examine them yourselves to see whether they are in 
that condition and require such handling, or do you simply take the 
word of the party who calls on you ” 
12] A. We take the word of the man who weighs the cotton. 
(). Did you do that in the ease of Norvell, Camfield & Co.? 
A. NO, sir. 
Hi, (). You never allowed them to take out the eotton? 

A. Yes, s1 

(). Whose “i did you take? 

A. We took the order from the merchant who owned the cotton 
and the notes. 

(. You don’t mean to say you saw the notes for the cotton which 
Norvell, Canifield & Co. withdrew to Mr. ILudson’s pickery ? 

= A. Yes, sir; we saw most of them. 
| (). The notes were shown to you, were they ? 
“A. They were delivered to us and the cotton delivered on them. 
(). When the cotton was taken from your warehouse ? 
A. Yes, sir. 
nN (). To a gga s pickery ? 

A. Yes, sl 

Q. When the bales came back what did you do with the notes? 
. A. The notes were returned to the party. 

(). You have a distinet recollection of that, have you ? 

A. Yes, sir. ' 
' (). In the year 1882? 

A. I don’t mean to say all the notes were produced, but a good 
many of them were delivered on the notes, and the notes returned 
to “ party after the bales were returned to the warchouse. 

That is your recollection of the transaction in 1882? 

Z Yes, si. 

(). Can you tell what proportion of the notes Norvell, Camfield & 
Co. produced ? 

A. I would suppose half or more. 

Do you know how many bales they withdrew from your ware- 
| house? 
4 A. 1 do not. 
(). Do vou know whether one thousand or two thousand ? 
A. IT cannot tell anything about the number. 
122 (). Whether 500 or 200” 
A. More than either of the figures. 

(). More than which ? 

A. More than five hundred. 

Q. You think about half the notes were shown to vou? 

| A. Yes, sir. : 
(). Now, Mr. Reifsneider, what was the object of their showing 
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: any notes to you at all, if you permitted the bales to be withdrawn 
1 without the notes ? 
| A. Well, we delivered the bales on the order of the factors who 
owned the cotton, who had the notes in their possession, and who } 
sent an order to allow Norvell, Camfield & Co. to take certain por- 
tions of this cotton to the pickery to put them In order. 

(). I don’t understand you, or else you don’t understand me. I 
understand you to say you were in the habit of allowing the sup- 
posed owners of the cotton to withdraw the bales from your ware- 
house without the production of the cotton note. | 

A. Yes, when they were in a damaged condition. 

@. Now, Norvell, Camfield & Co. did withdraw bales without pro- 
dueing the notes ? 

A. Yes, sir. 

(Q. Now, my next question is: What was the use of their produc- 
ing any notes at all, if they could get those bales without the pro- 
duetion of notes? 

A. They could not have got them unless there was a special order 
from the merchant who owned the cotton. 

(). In that case that merchant was Norvell, Camfield & Co., 
wasn’t it? ) 

A. No, sir; we don’t consider anybody owns cotton in the ware- 

. house until they produce the notes. I mean to say a factor in or- 
dering out a lot of cotton to be inspected and sold to the buyer does 
not change the ownership; that is we don’t know itis. We con- 

sider it belongs to the merchant until the notes are produced 
123 or some evidence to show the transfer was actually made. 
lor instance, a buyer buys a lot of cotton, a certain number 
of bales, and we turn it out, and he marks the eotton, but we don’t 


| know that he owns or possesses the notes for it until he delivers 
them to the warehouse and takes the cotton up. 
(). Was the cotton of Norvell, Camfield & Co. in that condition ' 
during the time when these bales were withdrawn?) Who did you 
| understand owned that cotton ? | 
} A. We understood the merehants owned that cotton. 


(). What merchants ? 

A. The merchants who sold those bales to Norvell, Camfield & Co. f 
Q. Who was that ? 

A. Quite a number of them. 

(. You understood they owned it? / 
A. Certainly. it 
(. Did you get any orders from them ? 

A. Yes, sIr. 

(). ‘To permit this cotton to be taken out ? 


é 
\. Yes, sir. 
(). Written orders? 
\. Yes, sir. 
You can’t mention any of the names now, can you? 
A. Senter & Co. was one, Gilkeson & Sloss another. 
Q. Your understanding is these cotton notes were still in posses- 
sion of those merchants, Senter & Co. and Sloss & Co., at that time ? 
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A. Yes, sir. 
And they gave written orders permitting this cotton to be with- 
drawn, and thereupon it was delivered to Norvell, Camtield & Co. ? 
A. It wasn’t delivered to Norvell, Camfieid & Co. 
Q. Well, they were allowed to take it to Hudson’s p jakony ? 
A. Yes, sir. 
(). And afterwards the bales came back ? 
A. Yes, sir. 
Q. Now, [ understand you correctly, do I? 
A. Yes, srr, 
(). Now, as you recollect the matter, Norvell, Camfield & 
124 =Co. bought from Senter & Co. and Sloss & Co.,and from other 
firms whose hames you do not now remember, which was, so 
far as you know, still the property of those firms, because that cotton 
might not have been paid for and the cotton notes might still have 
been in possession of Senter & Co., or Sloss & Co., or any other firm ? 
A. Yes, sir. 

And thereupon orders were presented to you from Senter & Co. 
and Sloss & Co., and possibly from other firms, authorizing you to 
permit those bales of cotton to be taken over to ILudson’s pickery for 
the purpose of being repicked and returne d: that is correct, is it? 


A. Yes, sir. 


(. Of course there was no occasion then, as far as vou thought, for 


produci ine the notes? 
A. They eigen 20 bales at a time. 
Q. And as a matter fact the notes were not —s to you, but 


these written orde rs came’ 
A. Yes, sir; in some ins stances probs shi half the number of bales 


we had the notes. 
You did not understand at that time the fourth National Bank 


had anything to do with this cotton ? 

A. No, sir; I don’t sup pose they did have. Of course I suppose 
the notes were in possession of the merchants. 

Q. How do you know that? 


A. I don’t know it; I suppose so. 


Examined by the Courr: 
Q. This is the form of one of your cotton notes, Is it? 
A. Yes, sir. 
Q. Do you notice what it requires of you as a warehouse man ‘ 
A. No, sir. 
Q. You ought to read it, then. Suppose Sloss & Co. paid for 
125 cotton in that warehouse and you issued a cotton-note like 
that; would vou surrender the cotton without having that note 
produced? It might go through 20 different hands and it Is nego- 
tiable on its face. 
Witness: That is true. 
to these parties for the purpose of putting this cotton in condition ; 
delivered 10 to 15 bales at a time, and returned before more was Is- 


I mean to say this cotton was delivered 


sued. 


11—2 
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in Q). LT understand you to say you delivered it to the merchant who 
originally purchased it without the production of the warehouse 
receipt ¢ 

A. No, sir; | meant to say if I did not in this instanee these i 
bales, being unmarketable, in a measure, were delivered 10° to 
| 15 bales at a time, on the order of the merchant, to the pickery, to 
be returned to the warehouse before more was Issued. 

Q. W — the production of the cotton note? 

- Yes, s! 

The whois of this large amount of cotton” 

i Well, only these few bales at a time. 

(). But it appears in evidence a very large number of bales went 
to this cotton pickery. 

A. Yes, sir. 

@. Now, I want to know how it got there—out of your ware- 
house—uniless the cotton notes were produced to you? 

A. Tsay perhaps two-thirds of the quantity we had the notes re- 
turned to us for the delivery of the cotton. Only a few instances, 
such as perhaps Senter & Co, or Gilkerson & Sloss, who sent an 
order to the warehouse. | 

(). What did you do with the bales when they came back ? 

A. — them the notes. 

Aiter you hed the notes did you make any examina- 
[26 t] on ‘to see whether the same bales eame back ? 
A. Yes: the bales, marks, lags, and numbers were the 


“ate SIs 


ea ees ast 


Ali same. 
| (). You went by the tags solely, irrespective of the weights” 

i A. Yes, sir. 

| } 
| - . . 

Examined by Mr. FINKELNBURG: 

i 

i| Q. When you got the notes from whom: did you get them ? 

i A. They came to us from Norvell, Camfield & Co.: 1 believe 15 

| or 20 at a time. f 
| The notes ? 


How did they get the notes? 

They must have got them from the merchants. 
J. That is a matter of supposition on your part? 
A. Yes; a mere supposition. 


By a JUROR: i 


~ 


2 
(). 
A. Yes, -sir. 
(). 
A. 


(). I would like to ask if an order, coming from an original mer- 
i chant to deliver these bales of cotton to anybody’s hands, would not 
: have to be accompanied with the original notes that the warehouse 
gives to the storer of the cotton? 

A. If they are to go out of the warehouse permanently they 
would, of course. 

Q. Then your order from the original merchant would have to 
be accompanied by the notes you gave the original merchant when 
he stored the cotton: is that it? 


A. Not 1n every instance. 


re 
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By Mr. FINKELNBURG: 

QQ. You say when they were ordered out permanently you ex- 
pected the notes to be returned ? 

A. Yes, sir. 

Q. But when ordered out temporarily then you did not insist on 
the notes ? 

A. When they were ordered to the pickery for operation, or to be 
put in merchantable condition, they would never go but a few bales 

at a time, and in consequence we simply have a general order 
127) from the merchants so as to facilitate the delivery of the cot- 

ton, because when we find a damaged bale of cotton it will 
take considerable time to go to the merchant and get that note, and 
come down and deliver the note before the bale of cotton could go 
out. Meantime the bale of cotton is out and back in good order 
and perfect condition, and goes in the original list it was intended 
to and is shipped. 

By a JUROR: 

(J. Suppose you had delivered on the order of the merchant Lo 
bales of cotton to the pickery and that cotton was lost, and after that 
the 15 notes originally issued by you were brought to you in the 
hands of a third party ; wouldn’t your warehouse be responsible for 
that cotton ? 

A. | suppose we would, sir. 

The Court: It was to that point I was directing this inquiry. 

Witness: This was considered a perfectly legitimate operation, of 
course, a great many cottons coming in a damaged condition. 


By the Courr: | 
(). Who has the custody of that cotton until you get that cotton 
receipt back ? 

A. The warehouse, sir. 

(). And of course if you let it go to the pickery without having 
those notes surrendered, don’t you consider yourself responsible for 
its return to you from the pickery ? 

A. Certainly. 

(). In the same manner substantially as it went out? 

A. Yes, sir. 

The Court: There 1s the difficulty in this case. 

Bv Mr. FInkKELNBURG : 

(). As far, then, as it had to go to the pickery Is concerned, it Isa 
matter of trust between you and the other parties, the pickery and 
the merchants ” 

A. Yes, sir. 

By a JuRoR: 
(. I would hke to know what is the collateral worth when 
128 you put up collateral on a bale of cotton supposed to be 520 
pounds in weight, and the warehouse let it go out and 1t comes 
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back with only 200 pounds; what is the collateral worth ; is there 
so large a margin as 50 to 75 pounds a bale? 
A. A bale varies from 350 to 500 pounds. 


A. A. Paton, being recalled on behalf of the plaintiffs, testified as 
follows: 


By Mr. Jupson: 


®. You stated you were acquainted with the market values of cot- 
ton in the St. Louis market during the vear 1881-2 ? 

A. During the season of 1SS1-’2 I was acquainted with the mar- 
ket value. 

Q. And vou testified as to the values; when you spoke of cotton 
in vour testimony yesterday to what grade of cotton did you refer ? 

A. The quotations I gave yesterday had reference to merchantable 
cottons of middling quality. 

@. Ilow does the price of cotton classed as rejected cotton com- 
pare in price with what you call middling cotton, which you quoted 
yesterday ? 

A. They vary in value from one cent to one-half; a half a centa 
pound at least; they did that season vary fully that. 

(. What is meant by rejected cotton in the trade? 

A. Rejected cottons are such cottons as we as buyers reject for not 
being equal to grade throughout the entire bale, or for other causes, 
such as sand, dust, or other unmerchantable properties in them. 

(). From your knowledge of the market values, what was the range 
of values of rejected cotton during the months of May and June, 
1882 ? 

A. During the months of April and May, when most of it was 

sold, principally during April,a larger amount of cotton sold 
129 that month, the range in value was from 10 to 101; there 

might have been a few lots sold a little better if a better grade 
of cotton. 

(). Now, can you state what was the stock of cotton in the St. 
Louis market in the months of March, April, and May, 1882? 

A. The stock of cotton on the first day of March was 46,501; on 
the 29th day of April, the last business day of the month, 36,151: 
May 27th, 15,869 ; June 50th, 9,477; July 27-—— 


Mr. FINKELNBURG: You are reading? 

Witness: Yes. 

Q. What from ? | 

A. A copy of the books from the Cotton Exchange which are 
official records of cotton on this market. 

Mr. FinkeLtnpure: I object to this testimony. 

The Court: I don’t see what it has to do with the ease. 

Mr. Jupson: [ do not wish to insist upon it; it is simply in refer- 
ence to a point that may arise in connection with other points in the 
case as to the condition of the cotton market during the several 
periods. 

The Court: You can reserve that for rebuttal. 
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Cross-examination by Mr. Finketnpura for defendant : 


Q. Do you elassify all rejected cottons alike in price? 
A. No, sir; I gave you a range of prices from 10 to 103; there 
might be a few better lots sold at a higher price. 
(). You have given only one figure ? 
A. No, sir; from 10 to 103; there might be some better grades ; 
sav 11 cents—10} or 11. 
This was all the testimony offered by the plaintiffs. 
At the close of the plaintiffs’ testimony the defendant moved the 
court to direct the Jury that under the evidence plaintiffs could not 
recover; which motion was in language as follows. 
180 The plaintiffs having concluded their testimony and rested, 
the defendant now moves the court to direct the jury that 
under the evidence the plaintiffS are not entitled to recover. 
The court overruled said motion and refused said request. 


Testimony for the Defense. 


The defendant, to sustain the issues on its part, first called as a 
witness JOHN NICKERSON, who, being sworn, testified as follows: 


By Mr. FINKELNBURG |: 


(J). State your name and occupation. 
A. My name is John Nickerson; I am cashier of the St. Louis 
National Bank. 
(). Does the St. Louis National Bank loan money on cottou seeur- 
ities? 
A. The bank loans money on cotton securities ; yes, sir. 
Q. Are you familiar with the methods pursued by banks in this 
city in loaning money on cotton securities ? 
A. Tam familiar with the methods that we follow in loaning 
money. 
Q. When money is loaned on cotton securities, what does the bank 
recelve In Its posses sion ? 
A. What is called a cotton note. 
(). Does the cotton note indicate the value of the cotton bale which 
it represents ? 
A. It does not. 
Q. Does it give any information as to the quantity of cotton con- 
tained in the bale, its weight or quality ¢ 
A. No, sir. 
A. What, then, do you rely on in taking cotton notes as security ? 
A. We rely upon the honesty of the customer with whom we are 
doing business. 
31 (). When you hold cotton notes as security for a loan and 
the owner of the cotton desires to ship it, in what way is that 
done; the methods pursued at your bank, do they differ any from 
the methods pursued by other banks? 


Plaintiffs’ counsel objected. 
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The Courr: What is the general course of discounting cotton 
notes and what becomes of them after discounting ? 
A. [T can’t state anything about the methods in other banks, only 
What are the methods in our bank. We give up the cotton notes 
and take our customer’s receipt for them, and when he gets the bill 
of Jading he returns the bill of lading to us. 
Q. The bill of lading takes the place of the original cotton note, 
does it? 
A. Yes, SIP. . et 
(). During this interval, then, you hold no security at all? 
A. None at all. 


The Court: xcept the receipt? 
The Witness: Except the receipt. 
Mr. FinkKELNBURG: I mean no collateral security ? 


Mr. Jupson: That is a question whether that is collateral or not. | 
) | 
Cross-examination by Mr. Jupson for plaintiffs : | 
Q. You say your bank were in the habit of loaning money on 
cotton notes which do not specify on the face the weight .of the 
cotton ? | 
A. Yes, sir. 
®. You do that on the full knowledge of the fact that the note 
does not specify the weight, don’t you ? ’ | 
A. Yes, sir. a 


@. Do you know what the average weight of a bale of cotton is in 
the St. Louis market ? 
A. I generally figure in my estimate of what they are worth— 
that they weigh about 450 to 470 Ibs.—along there. 
152 @. When you make a loan on cotton notes, in determining , 
the amount you will Joan on a given number of notes you | 
take into consideration the current price of cotton on the basis of 
450 to 475 pounds a bale? 
A. Yes, sir. 
(). That is correct ? 
A. Yes, sir. 
Q. I suppose vou loan to the factors who receive cotton on con- 
slonment, do you not? 
A. At present we have no cotton factors as customers. Our loans 
~ are made to what are called cotton buyers. 

Q. You know there is a distinction between loaning to parties 
who buy cotton to ship at once or parties who buy to hold fora | 
considerable time, or speculators, do you not, carrving the cotton? 

A. In our loans that we make it is on the understanding that it 
is for cotton that has been purchased for shipment. | 

Q. You mean to be shipped at once, or in a brief period ? 

A. That is not always specified. 

Q. Now, you spoke of loaning money on cotton notes which do 
not specify the weight or value or quality of the cotton further than 
they assume an average weight. Suppose if you had loaned to a 
customer a Jarge sum of money on cotton notes and you should hear 
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reports or rumors that that cotton had been manipulated and three 
bales made out of two, can you state what would be your course of 
action in such a case? 

Mr. FInKELNBURG: [I object to the question. I do not think it is 
proper nor could the answer be binding upon us. 

Mr. Jubson: Was it binding on the plaintiffs in Glasgow, what 
they would do in the matter of shipping cotton ? 

The Courr: That is another aspect of the case. I wish to 

138 ascertain what occurred here in the ordinary course of the 

bank. I suppose the question is this: You hold a given 

number of cotton notes, and you are informed a portion of that cot- 

ton has disappeared, either by rebaling or from some other. cause, 
without your consent, what would you do? 

A. In our bank such a thing has never occurred, so I can’t say 
What I would do or what the bank would do. 

@. Do you know of any course of business to govern such a case 
as that? 

A. | do not. 

(). Suppose, in such a ease, you should be informed by the man 
who stated that he had himself done the work that a quantity of 
cotton belonging to a party for whom you were carrying cotton notes 
had been rebaled by him and three bales made out of two, so that 
the average weight had been reduced down to 350 Ibs. per bale, can 
you testify as to any course of action or dealing which your bank 
would follow in such a case ? : 

A. I know of no rule that would govern the bank or an official at 
such a time. 

(). Now, when you speak of the manner in which cotton Is shipped 
you say you entrust the possession of the cotton notes to the pledgor 
of the cotton notes? 

A. Yes, sir. 

@. That is your custom? 

A. Yes, sir. ° 

Q. What does he give you when he takes the cotton notes ? 

A. A memorandum receipt just simply stating that he has so 
many cotton notes. | 

Q. Received for the purpose of exchanging them for a bill of 
lading ? 

_A. It is not so stated. 

@. That is the understanding between you, Is 1t not? 

A. Yes, SY. 

(). You do not propose, in such a transaction, to surrender 
134. your control over the cotton notes, do you? 
A. In no way. 
QQ. You still hold the cotton, do you not? 


Defendant’s counsel objected. 
The Court: That is an inference of law. 


Q. Then, what does he bring you back after he takes away the 
cotton notes ? 
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A. The bill of lading. 

Q. That is what you expect to come back, is it not? 

A. Yes, sir. 

Q. Then you hold the bill of lading, don’t you? 

A. When the bill of lading is brought back it is generally accom- 
panied by his draft. 

Q. And you attach the one to the other, do you not? 

A. Yes, sir. 


@. And they are forwarded in that condition ? 
A. Yes, sir. 
(Q. And you hold the bill of lading until that draft is paid? 


y. 
A. Yes, sir. 
). And it is your cotton until the draft is paid ? 
A. We so consider it. 


By the Courr: 
). Is the bill of lading attached to the draft? 

A. Yes, sir. 

Q. Then you hold it in this sense: you hold the bill of lading 
in the sense that the draft has gone forward; you hold the dreft 
until it is accepted and the bill of lading with it, and forward it? 

A. So understood. 

(. And on receipt of 

A. The whole thing is delivered. 

). (Continuing.) The acceptor, who is the consignee ordinarily, 
1 get your money, and that is all you care for? 

A. Yes, sir. 

(). Let me ask one more question: The bill of lading is brought 
back to you with the draft drawn against the shipper ? 

A. Yes, sir. 

(Q). A draft is drawn against the consignee in the bill of 
1385 ~~ Jading and who also Is the drawee in the bill of exchange? 
A. Yes, sir. 

(). That is your property at that time, and you send that forward 
for acceptance ? 

A. For payment. 

Q. For acceptance, of course; it still remains your property until 
you get your funds? 

A. Yes, sir. 


By Mr. Jupson: 


@. One question more: You spoke of doing this business on trust 
in giving the cotton notes to the shipper or pledger to get the bill of 
lading. Assume a case where you had been informed that the cotton 
of the shipper had been manipulated so that three bales had been 
made out of two, and in consequence of such rumors you had ealled 
on him and required the putting up of an additional margin to pro- 
tect your loan, and had been informed of this by the other party, 
who claimed he had done the work, and vou had received a state- 
ment of weights showing the average weight of 40 bales weighed in 
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a quantity, showing an average of about 590 pounds; what would 
[vou] think in such ease of the general course of the business of 
entrusting the possession of the cotton notes to such a party for the 
bank ? | 

Defendant's counsel objected, as there is no proof of a general 
custom. 

@. LT ask whether there is any general custom or course of business 
for such a case as that ? 

A. I know of none. 

Lhe Court: Let me ask one question, to be clearly understood, if 
[am correct, and, if not, correct me, so that the jury may under- 
stand it as wellasthe court: These proceedings generally commence 
with your discounting something for your customer and taking eot- 
ton notes as collateral ? 

A. Yes, sir. 
136 (). Those vou hold ? 
A. Yes, sir. 

Q. Then, when the cotton is to go forward you take, through the 
intermediate processes which you have stated, the bill of lading in 
the place of —” 

A. Yes, SIr. 

(). That is your property ? 

A. Yes, sIr. 

(). With the draft drawn by vour customer ? 
A. Yes, sir. 

(). Who sends that forward ? 

A. The bank sends it forward. 


R. R. Lurcuinson, sworn and examined on behalf of the defend- 
ant, testified as follows: 

By Mr. FINKELNBURG: 

Q@. State your name and occupation. 

A. My name is Rh. R. Hutchinson; [am eashier of the Mechanie’s 
Bank in this city. 

Q. Does your bank loan money on cotton ? 

A. It does. 

Q@. In what way, or what is the usual course of business in regard 
to cotton ? | 

The Court: Permit me to ask: You heard the testimony of Mr. 
Nickerson ? 

A. Yes, Sr. 

(. Your course of business is pursued the same as his? 

A. Yes, sir; the course is the same. 

Mr. Jupson: [ wish to ask one or two questions: 

Q. In speaking of the general custom and course of dealing in the 
market in loaning money on cotton notes you understand perfectly, 
or it is understood by the banksein loaning money, that the cotton 
notes do not specify the weights, is 1t not ? 

A. Yes, sr. 
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The Court: He endorsed what was said by the other witness. 


). 
value in determining the amount to be loaned on given col- 
137 lateral ? 

A. Yes, sir. 

(). Hlow do you fix that in loaning on cotton? Suppose a cus- 
tomer comes to VOU and tenders, say, LOO cotton notes; now how do 
you determine what amount you will advance on that number ? 

A. In the first place, we rely on the character of the man with 
whom we are dealing—that he is dealing fair,in the usual eourse— 
and it is assumed the cotton he gives is merchantable cotton and 
the AVCraye welght. 

(). What is that? 

A. From 450, 470, to 500 pounds; then we know we have fixed 
arate Which we will advance on cotton of that character: we know 
What that is. 

Q). About what margin do you think is the custom usually to re- 
serve on the current market value of cotten ? 

A. ‘That varies so much, 1t 1s Impossible to say. 

(). | am not speaking of value at a given time. 

A. I mean even the percentage will vary very much, depending 
on the ability or solvency of the party. 

(). [ understand. 

A. Well, from 6 to 10 or 7 to 10; it is not possible to fix it ex- 
actly. 7 
Q. What would you call a margin in ease of a man where you 
thought you had to look mainly to the cotton ? 

A. Well, according to our idea, about $10 a bale. 

(). That would be safe banking ? 

A. Yes, sir. 

(). Of course, that would be reduced in proportion as you felt the 
individual responsible? 

A. Of course, if we had something else to look to we might make 
a closer loan. 

(). Now, as a banker, from your knowledge of the course of busi- 
ness, in a case where [a] banker is informed that the cotton which 

he hoids in pledge by the possession of these cotton notes 
188. had been manipulated and rebaled, so that three bales have 
been made out of two bales, the average weight of the new 
bales being not over 550 pounds, or in that neighborhood, per bale, 
and that information is brought to the banker by the parties who 
have done the work of rebaling—the party or parties who have 


done the work of rebaling—what is the usual course of business, if 


any, in such a state of facts ? 
A. I do not know what any usual course of business would be. 
(). Do you know of any course of business to govern such a case ” 
A. Well, I think 
Mr. PINKELNBURG: Not what you think. 
A. I know of no usual course of business; in such a case each 
man must decide for himseif. 


(). Now, then, in a collateral loan you have a certain basis of 
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By a JUROR: 

(). IT would like to ask, if a bale of cotton is considered a mer- 
chantable bale at, 500 pounds and over, what surety have you for 
its intrinsic value above the 300 pounds? Have you any surety 
that it does not weigh more than 500 pounds ? 

A. None whatever. 

(). Then, is not your margin based on the value of the minimum 
welght of the bale of cotton ? 

A. On the value of the average bale; what we consider the aver- 
age weight of the bale. | 

(). We have been told that could be 500 pounds and over, and | 
wonder where you range your estimate—between 3800 and 400 
pounds ? 

A. I stated [ considered it from 450 to 500. 

The Courr: That is the distinetion here. They say, in buying a 
lot of cotton, fit is made up of weights under 300. pounds to the 
bale, it is not merchantable in the sense that you are bound to take 
any of these small bales. | 
159) By Juror: 

(). But I wish to know whether he trusted for the difference be- 
tween the 500 pounds, which is the merchantable bate of cotton, and 
the 500 pounds, which is the supposable bale of cotton ? 

Witness: Perhaps | used the word merchantable in a sense that 
Was not proper; but T mean by a merchantable bale of cotton what 
is generally understood as the average weight of a bale of cotton 
that arrives here, and that is from 450 to 500 pounds, 


By Mr. Jupson : 


(). You have no reference in your statement of a merchantable 


< 


bale to what parties dealing in cotton are obliged to take on con- 


tracts ? 
A. No. 
(J). Or what they are entitled to reject, irrespective of quality ? 


A. T don’t know. 

(). You refer to what is understood among bankers and men deal- 
Ing in cotton where no weight is specified ? 

A. ¥es, sir. 

(). And vou think that is sufficiently understood for you to fix 
it at from +450 to 475 pounds ? 

A. Yes; 450 to 500. 

By the Court: 

(). In making your computations, you gencrally make them on 


‘en 


ihe minimum of the value instead of the maximum ? 
A. Yes, sir. 
By Mr. Jupson : 


(Q). What do you call the minimum value ? 
A. Teall it 450 pounds; that would be my minimum. 
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@. In your experience as a banker in loaning money on cotton, 
how frequently have you known bales to run under 400 pounds per 
bale—that is, taking 100 bales, the average of them ? 
A. I don’t know that I have ever known it to be the ease, except 
where I was notified of the fact, and they were specially pickery 
cottons. 


Q. Are such instances numerous or very rare ? 
140 A. For certain parties who deal in that class of cotton with 


them, of course, it Is an understood matter. 
). And they value it as such ? 
A. As such. 
Q. What do you understand is the quality of pickery cotton ? 
A. Well, IT am not. sufficiently posted, only about values and 
weights, that I know of; I don’t know anything about the quality 


of cotton nor the erades. 
By Mr. FInkELNBURG: 

(). Do you ever vourself undertake to test the weight of cotton 
which you hold as security ? 

A. I never had cecasion to do so. 
). You never ascertained it as a matter of fact ? 
A. No, sir. 
Y. You simply take the statement ? 
\. Yes, sir. 
By Mr. Jupson : 
Q. You speak of taking the statement; did you ever have ocea- 
sion, Where you had loaned money on cotton as full-weight cotton, 
and information had come to you that that cotton had been manipu- 


lated and three bales made out of two ? 
A. No; never had any such case as that. 


By Mr. FINKELNBURG: 
(Q. One question more; when you receive a bill of lading you 
rely on the weights stated in the bill of lading, do vou not? 


A. I do. 


NATHAN CORONNA, sworn and examined on the part of the de- 
fendant, testified as follows: 

By Mr. FINKELNBURG: 
J. State your name and occupation. 
A. Nathan Coronna; Iam a cotton buyer. 

). Here in St. Louis ? 
A. Yes, SIV. 
). Hlow long have you been in the business ? 
A. Some 20-odd years. 

Q. Are you familiar with the prices of cotton in this 
141 market in the year 1882? 
A. Yes, sir. 
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Q. Well, what were the prices of cotton, basis middling, in this 
city in the month of April, 1882; can you tell? 

A. Yes, sir; as faras I recollect, sir, the basis of middling in April 
was about 112 to 114, sir. 

Q. Now, can you tell what it was in May ? 

A. Well, cotton was advancing, and, as far as I recollect, it went up 
an $ to }in May. 

(). How was it in June? 

A. In June it was 114, sir. 

Q. What was it in July? 

A. Well, it varied from June until the latter part of August from 
112 to 112 and 12}, basis middling. 

@. How many grades of cotton are there? 

A. Sor9, sir. 

Q. What are they called? 

A. Well, generally commencing with low ordinary, ordinary, low 
middling, middling, good middling, middling fair, and fair. 


Cross-examination by Mr. Jupson for the plaintiffs: 


Q. Is there any grade of cotton known as rejected cotton ? 


A. Yes, sir. 

Q. Where does that come in in those grades ¢ 

A. We examine every bale, and if we find a bale mixed we reject 
it, sir. 

Q. Then the rejected grade is really cotton, or may be cotton that 
Is not uniform ? 

A. No, sir; well, we reject the cotton on—if there 1s two or three 
different grades in a bale, sir, we reject it, sir, and this Is sold after- 
wards as mixed cotton, sir. 

(). Where does that come in in those grades you have stated ? 
A. In fact, there is no grade about it; we have to buy it 
mixed. 
142 (). You have to take each bale—buy it on its own merits? 
A. Buy it on its own merits. 

(). Take the bulk of cotton, say a quantity of rejected cotton; how 
would that compare in value with middling cotton ? 

A. It is depending how far—how mixed it is, sir. The practice 
In general is to lay out mixed cotton by itself, sir, and try to get the 
best prices you can, sir. 

(. Do the best you can with it? 

A. Yes, sir. 

(). Do you know how rejected cottons sold here in the spring of 
1882? | 

A. Tean’t say; but generally, no matter how the prices are, we 
generally buy it from three-quarters to a cent, sometimes a cent and 
a half cheaper; we have got to be our own judges how far it is 
mixed, sir. 

(). So it sells from ? of a cent to a cent and a half less than mid- 
dling cotton. 

A. Yes, sir. 


Q4 DONALD M. MCLEOD ET AL. VS. 


(). How is the stock of cotton here in the spring and summer 
months compared with the fall and winter months? 

A. They are considerably lighter, of course. 

Q. Do you remember that cotton year whether there was a light 
or heavy crop—1881-’2? 

A. It was a medium crop, as far as I recollect, sir. 

By the Court: 

). Do you buy according to grades’? 
A. Yes, SIV. 
). How do you ascertain the grades’? 
A. We have to be our own judges. 
). Is there no regular Inspector ? 3 
\. Yes, sir; we buy the cottons on the factors’ table, SIV, Thev 
ceive usorders to the warehouse and we send our Inspectors out there 
to see if the cotton comes up to sample, sir. 
(). Each person inspects for himself? 


u- 


a. Yes, SII’. 


145 By Mr. Jupson: 
(). One question. What.was the AVCTALe welght of cotton bales 


during that cotton year ? 

A. As far as I recollect about 480 pounds, sir. 

Q. When you speak of a merchantable weight being down to 500 
pounds what do you mean by it? 

A. Well, we have a right to reject the bale of cotton if it is under 
900 pounds, sir; over 300 pounds we have to take, but under 500 
we have the right to reject. 

Q. So when vou say “merchantable” you mean simply cotton 
that you are entitled and bound to take or entitled to rejeet under 
contract ¢ 

A. Yes, sir. 

Q. Take the average number of bales, say 100 bales, as they come 
to the market—how frequent are bales, say, under 400 pounds ? 

A. It is very seldom, sir, a bale is under 300; you may find it 
In a thousand bales, sir, and weighing over 400 is a ¥ery seldom 
case. 


RicHARD COLER, sworn and examined for the defendant, testified 

as follows: 
By Mr. FINKELNBURG: 

Q. State vour name and occupation. 

A. My name is Richard Coler; I am = confidential clerk for the 
house of Rh. R. Magnus. 
(. What Lusiness Is that house engaged in ? 
A. Cotton buying and shipping. | 
). In this eity ? 
\. Yes, sir. 
2. How long have they been in that business ? 
A. Three years, sir. 
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Q. Are you familiar with the method of transacting the cotton 
business ? 

A. Yes, sir. 

(J. Are you familiar with the prices of cotton ? 
144 A. To some extent, sir. 
QQ. Do you know what the range of cotton prices was In 

1882? 

A. Yes, Sir. 

Q. Did you hear Mr. Coronna’s statement in regard to prices ? 

A. Yes, sir. 

(). How does your recollection agree with his? 

A. ‘They are correct. 

QQ. Can you give us some idea as to the extent of cotton shipping 
done by your house ? 

A. Yes, sir. 

(. How much a vear” 

A. It varies from 20 to 40,000 bales. 

QQ. Does your house ever borrow money on cotton notes of banks? 

AY. Yes, sir. 

@. Now, when you ship cotton for which the notes have been 
pledged to the bank what do you do in order to make a shipment ? 


Objected to as Incompetent and irrelevant. Objection overruled ; 
to which ruling of the court plaintiffs duly excepted at the time. 


(. Are vou familiar with the way it is usually done in this city? 
A. Yes, sir. 
(). Please state what that is. 


) 
4 
A. When we buy a list of cotton the factor sends down an order 
to turn out this cotton for Inspection and shipping. We send our 
classer down—tinspector and weigher—to receive the cotton, and if 
they come across a rejected bale, which is not merchantable, such as 
water packed, sand, — dust, they reject it, and the weigher and classer 
afterwards come to the office and makea return for it; then I send 
the boy or myself—go to the factor‘and get the cotton notes 
145 = from the factor. The cotton notes are assorted out and brought 
elther to the railroad office or to the St. Louis Transfer Co., 
or to St. Louis ‘Transportation Co., and from each company [I get a 
receipt, and with this receipt 1 go to the railroad office and they 
issue me the bills of Jading; these bills of ladine I take to the bank 
with my drafts on. Liverpool, Havre, or wherever they may be 
drawn upon, and also a sight draft on New York (if I have sold 
this foreign exchange in New York), and I hand the whole thing 
over to the banker or to the eashier of the bank to whom I send this 
foreign draft, and he buys this amount; he buys the checks which 
| give for the cotton In payment to the factors. 

(J. Suppose the cotton notes are in possession of the bank before 
the shipment is made, how do you get them ? 

A. We, as most every cotton buyer in the city of St. Louis, keep 
our notes in the bank, if we have “ overs ”—cotton which we cannot 
ship at the present time we call “ overs’”—and we keep them in the 
bank; the bank advances virtually the money to me; in case [ ship 
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out this cotton, for which the notes are in the bank, I go to the 
eashier and get the notes; he don’t take any thing but a reecipt 
from me that I will hand him the bills of lading for shipment, or 
to make good, you know, this amount. 

Q. You say that the draft which is drawn against the shipment 
to the bank to whom you sell the exchange; now, do you sell your 
foreign exchange to the same bank with whom you do business here? 


Objected to as tending to raise a false issue. 


The Court: If I understand the witness correctly, he takes 
the bill of lading back to the bank from which he has received 
the cotton notes, he being a customer of the bank, and draws 
146 against the shipment. Now, if the bank discounts your bill, 
they credit you with the amount of discount here, but if that 
exchange, as I understand you to say, is on New York, you accom- 
pany the original draft and bill of lading with a sight draft for the 
proceeds? 
, Witness. Yes, sir. 

Mr. FinketNpura: I wish to know whether that is the ordinary 
and usual way in which it is done? 

Mr. Jupson: Whether he can testify as to the usage of other par- 
ties? | 

The Court: Where is the cotton exchange generally sold ? 

A. Mostly in New York. 

Mr. FinkeLNpurc: The foreign exchange you say is 

A. Mostly sold in New York by the cotton men to a broker. 

Q. Then how do you finish up the transaction with the bank 
here? 

A. I give the bank the bill of lading, the exchange on Liverpool 
or Havre. 

The Court: Foreign exchange? 

A. Foreign exchange—the hypotheeation paper, by which I have 
hypotheeated the cotton, to the banker and then the insurance cer- 
tificate, that the cotton Is properly insured, and finally the sight 
draft on New York on the bank to whom I sell the exchange. 


(). That is the rule that you discount here the sight draft on New 
York? 

A. Yes, sir. 

(). The other documents are collateral to that sight draft? 

A. Yes, sir. 

Q. Your hypothecation that you speak of is not a letter of 
hypothecation to the bank here, but is intended for the foreign 
parties ? 

Objected — as a legal question. 


147 Mr. FiInketnpurec: I want to know from whom it was in- 
tended, not the legal effect. 
Mr. Jupson: I do not think the witness can expound those docu- 
ments. ) 
The Court: He is only asking what the course of business is. 
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QQ. Now I ask the witness, What do you mean by the letter of 
hypotheeation to the bank here ? 
A. That secures the holder of that foreign exchange. 
2. Intended for use in Europe, and not here ? 

A. Whoever holds it. 

Q. You don’t claim that letter of hypothecation ean be used in 
this country at all, do you? 


Objected to. 


am | 


_ 
Q. Then I will ask you, What is the Jetter of hypothecation that 
you speak of 2? What do you mean by the letter of hypothecation— 
What is the object of it ? 
The Courr: Show him the one here, and ask him if that is the 
usual kind and in the usual form. 
Mr. Jupson: All this I objeet,to—asking him to explain it. It 
accompanies these papers and secures whoever is the holder. 
Mr. FinkeLNpurc: I wish to know the object it is to subserve, 
not to expound it. 
The Courr: That is a question of law. You always send forward 
a letter of hypothecation of that kind, made like that. - Is that the 
ordinary way of doing it? 
Witness: Yes, sir. 
oy Mr. FINKELNBURG: 
- Q. That is the usual form ? 


A. Yes, sir. 
Cross-examination by Mr. Jupson for plaintiffs: 


(). Your firm are customers of the Fourth National Bank ? 
A. Yes, sir. 
148 (). When you speak of the custom and usage of the busi- 
hess Vou are, of course, speaking from what you do your- 
selves and what you know of other people, are you not? That is 
the way you do business—the way you have described ? 
A. As I do business in the city of St. Louis; yes, sir. 


By Mr. FINKELNBURG: 


(. You have been asked whether you do business at the Fourth 
National. Do you do business at any other bank 7 - 

A. I have not had occasion to. Formerly I did business with 
another bank, but not for this house. 

(. What bank ? 

A. The Third National. 

(). Also in the cotton business ” 

A. Yes, SIr. 

(). I will ask, were the methods of doing business the same there? 

A. Yes, sir. . 


Objected to. 


The Court: It is the general custom. 
13—26$ 
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J.C. H.D. Brock. sworn and examined on behalf of the defend- 
ant. testified as follows: 


By Mr. FINKELNBURG: 


(»9, State vour name and occupation. 


& 


A. My name is J. ©. UW. D. Block. Tam president of the Fourth 
National Bank. 

(). How long have you been president * 

A. About 18 years. 

Q. Did you know the house of Norvell, Camfield & Co.? 

A. | did. 

(). How long did you know them * 

A. Three or four years—Norvell & Co—and Norvell, Camtield & 


) 


Co. about two vears. 
(. You say you knew Major Camfield how long? 
A. About two years. 


@. And Norvell? 
A. Longer. 
(). Did they do business with the Fourth National ? 


State whether their business was satisfactory. 

A. Itntirely. 
LA) Q. Did they meet all their obligations with the bank 

promptly ? 

A. Yes, sir. 

(). Did you ever have any difficulty with them before this trans- 
action ? 

A. Never. 

(). Did you ever bear of this trouble which we are investigating 
here now during the summer or spring of 1882? 

A. No, sir; [ did not; never heard anything until suits were 
brought—until after the suits were brought. 

Q. Does your duty as president call you to the bank daily ? 

A. Yes, Sr. 

(). Do you go there every day t 

A. Every day. 
). How long a time do you spend at the bank ? 
A. From 9 o'clock in the morning to about bo clock in the evenine 
). Now, was that your habit in the year 1882? 
A. Yes, sir; it was. 
Were you here during the whole summer of 1882, or were you 
away at any time’? 

A. I was here. 

(. The whole time? 

\. Yes, sir. 


). 
A. They did. 
} 


J. In daily attendance at the bank ? 
A. Yes, SID. 
). You never heard of any trouble concerning cotton with Norvell, 
Camfield & Co. until suits were brought ? 
A. Never. 
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(). Then Mr. Biebinger nor no one else ever spoke to you on the 
subie et at all? 

A. No: they die not. 

Cross-examination ‘by Mr. Jupson for the plaintiffs : 
(). Do you know whether or not anybody ever spoke to Mr. Bic- 
binger about it? 
A. No, sir; I do not. 

~, Q. Ilave you no knowledge on that subject ? 


A. | have not. 


(). All vou testify to is what eame to you personally? —' 
A. I testify to that what | —— Sr. 
Loo (). Did you have anything to do personally in conducting 
the transaction with Norve li, Camfield & Co.? 
A. No, SI. 


(). Wiose business was that? 

A. The business of the eashier. 

(). Do you take part in the daily transactions of the business at 
the cashier’s desk, or do vou have a desk apart from him? 
A. I have a desk apart from the eashier. 

(). You have another room ? 

A. Yes, sir: but I know so far when loans are made, which are 
daily made almost by the cashier, and I know what loans are made 
and pass on them. 

(). Ile consults you about passing om oans that are made? 


A. Yes, sir. 
WARREN JOHNSON, sworn for the defendant, testified as follows: 
bv Mr. PINKELNBURG : 


(). What is your business ” 
A. Note and discount elerk at the Merchants’ Natronal Bank of 
this city. 
(). Did you occupy that position during the year 1852” 
A. A portion of it—from February 4th on. 
Q. Then you occupied that position in July 1882” 
A. Yes, s! 
() bd yon dai the firm of Norvell, Camfield & Co. ’? 
A. ¥ es, SIT. 
(). Did they do business at your bank ? 
A. They negotiated loans. 

(). Do you remember of their making a shipment of cotton on or 
about July 25, 18827 

A. I cannot say they made a shipment. I know they bad cotton 
notes with us. 

Q). Did they withdraw them ? 

A. Yes, Sr. 

(). How many ? 

About 209, I think. | 
(). What did the bank ect for those 209 cotton notes that were 


withdrawn ? 


| 


pniulindisinhintrenanistmntientiannth -alda-at.... cna a ion 


100 DONALD M. MCLEOD ET AL. VS. 


A. They got a eashier’s check for it 
15] QM. State what was done with reference to those 209 bales. 

A. We held them as collateral on a note, and one of the 
firm of Norvell, Camfield & Co. came to take up the note and he 
vot the bill of lading; IT went with him to the Fourth National 
Bank and got a eashier’s check for the amount that they had paid 
for the not 

(). You me he got the bill of lading. Did that bill of lading in- 
clude those 209 bales? 

A. I don’t know; I did not yr = bill of lading. 

Q. Did you give a member of the firm the cotton notes? 

A. He came to the office after | bathe hours and IT went with him 
until he got the bill of lading, then we came back to the Fourth 
National Bank and Ot there a eashier’s cheek. 

Q. You took the cotton notes from your bank and earried them 
where? 

A. I went with Mr. Norvell to Mr. Cam field. 

And you got a check for how much ? 

A. $9.483.60. : 

QM. Can you locate about the time when this transaction took 
place? 

A. It took place, I think, on the 25th of July, 1882, after banking 
hours. 

(). Is it not a faet that you carried the eotton notes from your 
bank first to the oftice of Norvell, Camfield & Co.? 

A. Y CS, SIr. 

(). And wait ed there for Mr. Camifield ? 

A. I cannot say whether [ waited there or went with lim. 

Q. Well, at any rate, vou went to Norvell, Camfield & Co., and 
went with Mr. Camfield to the Fourth National Bank, and there got 
a cheek ? 

A. Yes, sir. 

Was not that a check of Norvell], Camfield & Co. that was ce és 
tified by the Fourth National Bank, instead of being a eashier’s 
152. check? : 

A. I don’t know whether it was or not; I have no recol- 
lection about that. Some banks issue a cashier’s check and some 
certify on the face, and I don’t re collect whether at that time they 
= a certified check or a eashier’s check. 

Q. That money or check went to your bank? 

A. Yes, sil 

Cross-examination by Mr. Jupson: 

Q. Had you had any other note of Norvell, Camficld & Co. at 
your bank? 

A. Yes, sir. 

@. What was that note? 

A. It was for $13,185. 

. When was that note taken up? 
A. June 12th. 
Q. Do you remember how it was taken up? 
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A. Ido not; I think he took it up. 

Q@. Do vou know what he paid to you? 

A. No, sir; I do not he ndle cheeks in the payment of notes. He 
paid it with either a cashier’s check or a certified check. 

(). Do you remember why vou went with Mr. Norvell to Mr. Cam- 
field’s office? Did you have instructions from the oflicers of your 
bank? | 

A. Yes, sir; [ went there to get payment of that note. 

(J). Did you retain the cotton notes until you did get that or until 
the bill of lading was issued ? 

A. I don’t know; the eotton notes are turned over, I understand, 
to the railroad agent. 


Redirect examination by Mr. FINKELNBURG : 


Q. Did you go to the transportation office ? 

A. I did in regard to one transaction ; whether this is the one or 
not I cannot say. 

Q. But when you went to the office of Norvell, Camfield & Co., 
and from there to the Fourth National Bank, the bill of lading had 
been already issued ? 

A. Yes, sir. 
Loss (). Where did you see the bill of lading? 

A. He had the bill of lading with his draft deposited in 
the bank, T suppose, and of course checked on that. 

Q). That is, Major Camfield had it when you saw 
eame down to vour bank? | 

A. Ile turned over the bill of lading and his draft to the Fourth 
National Bank, and they issued me that check, or gave the money 
for it, payment of the note, whatever way you put it. 

(). Were vou with Major Camfield during the entire time of this 
matter ? 

A. Yes, sir; until I got the money. 

(). Were those your instructions from the bank—to stay with him 
until you got the money ? 

A. They told me to go with him, and [ went and staid there until 
[ got the money. : 


him—when he 


By the Court: 

(Q. Do you say that the bill of lading was already made out for 
the 600 bales before you went down with your cotton notes ? 

A. No, sir; I don’t know whether they were or not; I don’t pre- 
sume they were. I don’t know only about the 209 cotton notes. I 
don’t know what his draft called for. | 

@. You had the cotton notes in your possession ? 

A. Yes, sir. | 

(). You went from vour bank where—to Norvell, Camfield & Co.’s 
office ? 

A. Yes, sir. 

Q). Then what did you do”? 

A. Got the bill of lading and went to the lourth National Bank. 

(). What did you do with the cotton notes ” 
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A. He got the bill of Jading on them. 
QM. Well, what beeame of the cotton notes ? 
A. Thev turn the cotton notes over to the agent of the railroad 
company : then he issues the bill of lading, and the railroad 
Lo takes out the cotton. 


By Mr. Jupson : 


(). Had the bill of lading been issued before you went to the rail- 
road office, or at that time ? 

A. IT cannot say that [ went there with these cotton notes, because 
[ don’t know whether it was that transaction or another one that 
we had with him. We have somany transactions of that kind with 
different people that | yon remember. 
Q. You cannot reeall the details of this matter? 

A. No, sir; being so far back. 

(). Did you have any other transaction of this kind with Cam- 
field? 

A. These were the only two notes we had there. The first note he 
—_ out. 

2. There was no shipping on that first note 

x No, ae not that 1 know of. 
(). So that this was the only transaction in which there was a ship- 
ment, so far as your bank was eonecerned ? é 

A. I think this was the only one. 7 

(). Reealling these circumstances, is it not the fact that Major 
Cainfield came to the bank after bank hours, and vou were 1n- 
structed to go with him and take the notes and get the money for 
those notes, and you went him and staid with him until vou got the 
money ? 


- 


A. Yes, sir; ] oot paid. for that note. 
Q. You “4 ‘id with hi until you got the money ? 
Ae 4 


staid until I got payment of that note. 
Q. And did you go with him to the railroad agent's office, or 
had he already got i the bill of lading when he came to the bank ? 
A. No, sir; he did not have the bill of lading. 
155 (). shes you go with him to the railroad office to get the 
bill of lacing? 

A. [ don’t remember whether [ did or not; but I presume he did 
not have the bill of lading, because he could not get it until he had 
turned over the cotton notes to the companhy. 


By Mr. IFINKELNBURG : 


Q. Is it not a fact that the cotton notes were delivered to Major 
Camfield before you went to get the money; that he got the bill of 
lading, and then you went with him to the Fourth National Bank 
to get your money ? 

A. Well, he got the bill of lading; I did not eet it. 

(). Ile must have had the cotton notes in order to get the bill of 
lading ? 
A. Well, I was with him, of course, to get the bill of lading and 
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turn over the cotton notes. I followed him as close as I could follow 
anybody. 

Q. But you have no recollection of going to the railroad office 
with him ? 


A. No. SIr. 


Lob I’. W. Breprncer, sworn and examined on behalf of the de- 
fendant, testified as follows: | 
By Mr. FINKELNBURG: 

(). State your hame and occupation. 

A. Irrederick W. Diebinger ; lam cashier of the Fourth National 
Bank of St. Louis. , 

(). Llow Jong have you been eashier of that bank ? 

A. ver since its organization. 

Q). When was that bank organized ? 

A. More than 20 years ago. 

Q. The lFourth National Bank, of which you are cashier, loans 
money upon cotton, doesn’t if, among other things ? 

A: Yes, sir. | 

(. It loans money on the usual securities offered here in the 
market ? 

A. Yes, sir. 

(). Grain and other seeurities and cotton ? 

A. Yes, SID, 

(). Ilow lone have vou known the firm of Norvell, Canfield & 
Co. 7 | 

A. The firm of Norvell, Canfield & Co., as such, opened an ac- 
count with us in 1881, I think. 

(). You say Norvell, Canfield & Co., as such. Did they have an 
account before that time in another shape ? 

A. Norvell, Canfield & Co. and Norvell & Williamson. 

(). They did business with your bank before 1581 ? 

A. Yes, sir; sinee 1879. In 1879, 1 think it was, Mr. Norvell 
opened the account as Norvell & Co., and afterwards he changed it 
to Norvell & Williamson, and when Mr. Williamson retired he 
formed a partnership with Mr. Cantield, which was in ISS1. 

(). Who was Mr. Canfield, and what business had he been in be- 
fore cotton—any other business ? 

A. So I understood : I don’t know. 
(). Who was the third partner ? 
\. John Icimer. 


(). Who was he? 
A. Son-in-law of Major Canfield. He hailed from Belleville, Ilh- 
hols. 
157 (). Do you know his family ? 


A. Yes, sir; I know his father. 
(). Give us some idea of the extent of business which Norvell, 
Canfield & Co. did with your bank. 
A. Well, they have done business toa pretty large extent; thev 
were pretty large buyers of cotton ; several hundred thousand dol- 
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: irs during the season ; perhaps about a half a million dollars, more 

r less. 

(). Ilow large a business did Mr. Norvell do with you before the 
firm of Norvell, Canfield & Co. was formed ? 

A. Well, he has done a pretty large business with us; I can’t 
ceive any estimate. 

(). You ean’t renember the figures now ? 

A. No, but 1t was a pretty large business. 

Q. Did you handle their bills of exchange and make loans on cot- 
toh notes genera ly ¥ 

A. Yes, sir; that was their business principally. 

(). What was the result of vour business transactions with them 
up tothe suramer of 1SS2? 

A. bei: had been entirely satisfactory throughout our connection 
with the different firms. 

Q. Did you have any trouble with them of any kind? 

A. No, sir. 
(3 hi vy niet all their obligations to vou ¢ 
Yes: promptly, 
Q). Did you have any trouble about their shipments? 

A. Not to my recollection. 

Q. There couldn't have been anything of importance; otherwise 
you would. remember it ? 

A. There couldn't have been; no,sir. There was no trouble that 
[ can remember; all their bills were paid. 

(). Now, was that the situation of things in April, 1882? 

A. Yes, sir. 
158 (). Your business transactions with Norvell, Canfield & Co. 
he id n entirely satisfactory ? 

A. Yes, sir; and were of the most pleasant nature. 
(). Do ron remember Mr. Norvell, or some one of the firm of Nor- 
WN, Canfield & Co., callme at the Fourth National Bank for the 
purpose ot ge ttinge letters of introduction to be used in lurope t 

A. Yes, sir; Mr. Norvell ealled for them. 

(). State what oceurred., 
A. Mr. Norveil spoke to me a few days previous to his calling for 
the letters that he thought inasmuch as the dull times were coming 
on in the cotton season that he would take a trip to [urope and 
form some connection to inaugurate a foreign business to get orders 
from the other side for the purchase of cotton here. <A few days 
after that he came and asked me for letters of introduction. This 
was about the 26th of April. I gave him letters of introduction, 
and he showed me those letters that he had from the Cotton Ex- 
change and from the Merchants’ Exchange. : 


Q. You say he showed you what? 
A. Ile presented letters of introduction that he had received from 
the Cotton Exchange and from the Merchants’ Exchange, and I 
gave him my letters of introduction as they have appeared here. 

Q. Did Mr. Norvell go to Europe ? 


A. He left about that time. 
Did you ever hear anything of him after that? 


). 
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A. Not from him direct. 
Q. I mean were you in communication with him when he was in 

Kurope ? 

A. I was not. 
(. You say indireetly ? 
. You asked the question whether I heard of him direct. 

. Weil, did you hear indirectly ? 

A. No, SIT. 

159 (). You had no communication with the man at all. 

A. I had no communieation with the man at all. 

J. You heard Mr. Goldman’s testimony here yesterday, did you? 

A. Yes, sir. 

Q. Mr. Goldman stated he ealled on you in the latter part ot May ; 
[ don’t know whether he called on Vou specially, but being ai the 
bank he spoke about sore cotton of Norvell, Canfield XY Co. having 
been repicked, or something of the kind. Now, [ wish vou to state 
to the jury what Mr. Goldman told vou and what you did in conse- 
quence of what lhe told you. Just tell the whole matter to the jury. 

A. Well, Mr. Goldman came up and told me that he had heard 
of a ramor that Norvell, Canfield & Co. were carrying some leht- 
welght cotton; that they had sent some cottons to the pickery to 
have them overhauled—stained bales that had been stained and 
damaged cotton—and that in consequence thereof there was SsOmMe 
short-weleht cotton, and that the rumor had reached him and he 
thoueht, as he was a friend of ours, that it was his duty to let us 
know; he didn’t put any great stress on it; 1t seems he didn’t think 
it amounted to much. Nevertheless, | asked lim to have some of 
these cottons weighed for me, and he went to work and had a lot 
welghed, I think it was 15 or 16 bales, and he brought be up the 
memorandum. The average weight of those bales was about in the 
neighborhood of 400 pounds. He left the memorandum with 
me and I went to work to trace the bales and compare 
my numbers that I held—my numbers of bales that I held 
with those numbers that he had on his memorandum—and 

[ could only find + or 5 bales In my _ possession correspond- 

ing with those on his memorandum, so I returned 

160 = him his memorandum again telling him the result of my ex- 

amination, and as it wasso Insignificant | concluded in talk- 
ing with him over the matter—we came to the conclusion that there 
was nothing in it to amount to anything. Nevertheless, | came—in 
thinking over the matter—I came to the conclusion that it was my 
duty to call, for additional margins under the circumstances, and 
another reason inducing me to do that was this storage on cotton 
had acerued on some of the cottons for several months—four to five 
months—and I thought if there was anything in that way it would 
be best for me to have additional margins; soon the 26th of May, 

I believe it was, [ notified the firm of Norvell, Canfield & Co. to put 
up an additional margin of S4 to the bale and to pay the accrued 
interest on the various notes up to that time. The interest then 

amounted to between $7,00M%and $8,00% They very promptly re- 

sponded to paying the interest, and in a very short time thereafter, 

14—265 
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until the mare Was made cood, the principal amount of the Phictl’- 
gin called for was made good in the next day or two and the bal- 
ance in a few days thereafter. Major Canfield, after the margin had 
been put up, came to me expressing his icone nti why Tshould 
call him for margin, inasmuch as cottons had not declined in price. | 
! verv candidly told the major what Thad heard: T told) him, fur- 
thie Phore, threat one ol thereasous Was the necrued storage OT) the cot- 
ton—the accrued interest—and in consequence of this rumor Major 
Cantieid at once pronounced it an infamous lie; that there was noth- 
Ing init; that while it was true thatamone the large number ot 
bales of cotton that they had purchased there were some bales that 


were called rejected bales, that had to be removed from the 
1G] cotton warehouse to the pickery, and the stained portions had 


ice) be taken out and the erade > to be separated, anid the COL- 


tons were then rebaled and returned again to the warehouse—lhe 
assured me upon his word of honor as a gentleman that there was 
no truth in the rumor of three bales having been made out of two, 
and that all Ins cottons, or by far the senahos majority of hiscottons, 
ll of better quality, good middling cottons, and with the exccp- 
tion of a very moderate number of bales the bales were all in the 
original merchantable condition,  Tlavine had no doul 
reason to doubt the Major's sincerity In his statement, never having 
had any cavse to — aim about t him, [naturally believed the state- 
ment of the Major to be correct, and didn't pay any jurther atten- 
tion to the matter of margins. We hi a the cotton margined down 
to about S40 or S41 a bale, and he stated in reference to that, LOO, 
that we had then a margin in the cotton of at Ieast, at the very 
lowest calculation, taking eve rvthine off, of at least 815.000: 812,000 
to $13,000. About the time that the margin was madegood, Mr. Joln 
Liudson, the inherent si was then and is pow doing business 
with us Vet, some little, he came iy LO the bank and he stepped 
back to my desk and beans me to him—and, by the way, must 
here say that Major Canfield had informed me that the cotton had 
been sent to Hudson’s pickery. Well, seeing Mr. [Hudson there—I] 
Was as anxious to see him as he was to see me, perhaps he was more 
so to see me,as has been developed by the testhmony ictal 
asked Mr. Hudson about it, and Mr. Hudson stated to me this: Says 
he, ‘“ Mr. Diebinger, the firm of Norvell, Canfield ® Co. have 
sent some of their rejected ge damaged bales over to my 
pickery for me to overhaul it, to grade it, to assoré the different. 
erades, to take out a the damaged portions of the 
162 cotton, and to rebale it again, and at their request [I have 
done so, and the bales have been returned.” Mr. Hludson 
did not state to me that the cotton—he did hot state to me the nu 
ber of bales that he overhauled—he never stated that to me. Mr. 
[fudson, furthermore, did not state to me that the cotton was sent to 
him to make three bales out of two. Tle didn’t do anything of the 
kind at the time, not at any other later period did he state that to 
me. On the contrary, he left me in perfect ignorance as to the num- 
ber of bales he had overhauled up to that time. Well, | was per- 
fectly satisied in my mind that the thing was all right, and that 
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there was nothing in it, as I would be with any other person in 
whom [had been in personal business connection—everything sat- 
isfactory. | would certainly, to a very great extent, take his state- 
ment before anybody’s else. The matter thus went on; it never 
occurred to my mind that anything would be wrong from the as- 


_ 


surance that Thad reeeived from the Major and the additional mar- 

ein Tt had got until the cottons were shipped. 

Q. You say nothing oceurred until the cottons were shipped ? 
Contil finally the cottons were shipped. : 

: lone when the cottons were shipped, or rather 

hich is here in controversy ? 


oalag ragga sas nage 
A. When this shipment was made * 


f 7 1 , 
1), Now, wiaat was « 


ee . ' 
wiben thyis shipment Was made w 


i) ¥ es? 
A. Major Canfield came up and received from the. bank 400 eot- 
ton notes, and those 400 with other eotton, 200 bales of cotton, 


Which were somewhere else—with the Merehants’ National Bank 
here—he shipped those 600 bales and brought me the sterling bill 
ror GOO pounds on \[eLeod & Reid, with a New York draft on 
| Kuoblauch & Lichtenstein attached for the proceeds of that 
163 bill, for which T eave him credit, and paid out of that to the 
Merchants) National Bank a check of S900, this being the 
amount due them for the 200 bales of cotton that they had carried. 
Q). Phen, as P understand, with those 200 bales you had no con- 
nection Whatever? 
A. None whatsoever 
‘| 


é } 


. . } . 
). You never held the notes representing them - 
, oN ; 


j 


Chis shipment was made up of 400 cotton notes held by the 
lhourth National Bank, and 200 which had been held by the Mer- 
chants’ National Bank ? | 
(). At ihe time when these 400 notes were withdrawn for the pur- 
pose of making a shipment, vou held in all how many cotton notes ? 

A. Tlow is that? 
(). At the time when these 400 notes were withdrawn from your 
bank, how many cotton notes of Norvell, Canfield & Co. in all did 
t hold? 
A. After the 400 had left? 

(). No: including the 400. 

A. We had 1,472 notes, representing SO Tnanyv bales of cotton. 

(). Did vou select the 400 notes which were used for this ship- 
ment, or did Norvell, or Canfield do that, or how was that done? 
hey done that, they always done that; they bring us, for in- 


~tance, an envelope with 50 notes marked A,B, and C; those are cot- 


tons E presume, of one and the same grade or lot; they generally came 
up with a memorandum asking me then to deliver them the en 
velope containing so many bales marked so and so and so and so, 
(). Now, he picked 400 out of the 1472, did he” 
fA 8, SIr. 
). Did you have any knowledge as to what particular 490 bales 
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A. No, sir. 
Q. Whether they were of superior or inferior quality or 
164 high weights or low weights; did you know anything about 
that? 
A. Not the least. 
Q. For all you know they may have been 500-pound bales, and of 


the best quality ? 

A. Yes,sir. The ealeulation was not to have any low cottons with 
usat all except those few that had becn, or a portion that was, taken 
as rejected, and had been rebaled as piel 

Then when the bill of lading was brought attached to this bill, 
whieh, in truth, was attached to the sight draft on New York, did 
the bill of lading contain a statement of weights”? 

A. Yes, sir. . 

Q. Now, what is the custom in regard to that; when you receive 
these bills of lading for shipment do you accept the weights as they 
are stated in the bills of lading as correct. 

A. Yes, S]] | 

Q. Why do you do that? 

A. Well, we presume, or we assume, that the transportation com- 
pany looks out for that; that they get the correct weights they cer- 
tifv, and they say in their bill of lading, and we have no other way 
of as scertalning it. 

@. You never have the cotton weighed, do you, while you hold the 
eotton notes? 

A. No, sir. 

(). Did you ever have that done—the cotton weighed ¢ 

A. No, sir. 

Q. Do you know anything about the qualhty of cotton? 

A. Yes, sir. 

Q. If you should inspect cotton would you know anything about 
the quality? 

A. I would not. 

®. You Seger know nothing about that * 

A. No. Oh, I believe I haven't stated here that I had 40 bales 
weighed; shall I state that? 

Q. You stated about 15 bales, which you requested Mr. 
165 Goldman to weigh. 
A. Yes. Well, L want to add, in regard to my testimony 
on that, Major Canfield had 40 bales of cotton weighed : also all 
these cottons that had been picked out were of less weight than the 
original bales were, at my suggestion or request. I told him to get 
ne the weights of SOne of these so-called heht-weieht bales, and he 
had of them oe and they averaged nearly 400° pounds— 
O94, or, 1 think, 64 or 5, pounds, or thereabouts. This is the only 
eotton I caused to be aided just for my own satisfaction, but I had 
ca “oo welghed. 
Did you haveanything to do with the sale of that sterling bill 
to oth oak & Lichtenstein ? 7 
A. No, sir; nothing at all. Mr. Norvell sold that in New York. 
(). Before his return toSt. Louis ? 


elt 
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Yes, sir. 

Did Mr. Norvell call on you after his return ? 

Yes, sir. 

Do vou know whether that was before—— 
[le brought me the contract—I have got the contract among 

my pape rs—that he made with the broker there in regard to the 

sale of that sterling bill. Ile showed me with what they purchased 

It at the time we ik, hai the bills on New York. 

Q. Did Mr. Norvell return before or after this shipment ’ 

A. Mr. Norvell ne fob here in St. Louis on the very day that this 
shipment Was made. He came to mV office and said | 
come In on the train this minute, and he came to the office, as 
lived up on Washington avenue and was on the way hom 
would just SLOP in) ad moment ana erect me. That is on Lie 
shipment was made. [I didn’t see him again until—] 
saw him again until the next day. 

(). In addition to the bill of lading, Which contained the welohts 


of 
i ae , Pe 3 : ae ne 
OL The cotton. and Upon vhich vou sav vou are in the habit 


a 


fam, . 
Hw Or me 


> 


L6O6 of relying as correct, there Was also ah Insurance eertificate 
atts, on d, was there not, in which the cotton was valued ? 

A. Yes, si 

(). Did one have anything to do with the Insuring of the eotton ? 

A. Nothing at all. 

Q). Did you have anything to do with 
lading, he insurance cert tificate, or the hy} pot theeation rcertifie: Or 
any of tl 

A. 4 
Maj jor Canfield he ¢ illed for the cottou LLOt { 
asia to ship out that lot of cotton, and this isall | had to do with 


tiie getting Uy} of the 7 of 


1c seis eh: papers ° 
iad nothing to do with getting up any of the documents. 
e tated that he was 


all eee Gummi ote 


¢ 
it. Phe next thing I saw was the delivery of the documents with 
the dead: attached. 
(Q. Of course, you had no knowledge of Ilaggerty, the reweigher, 
instead of actually reweighing the cotton, simply certifying to the 


weights given to him by Cantield ” | 

A. None at all, sir; never. 

(). I wish vou to state to the jury what your duties are as the 
cashier of the Fourth National Bank? How is your time occupied 
from day to day? 

A. Well, it is variously occupied. I generally overlook the mail 
in the morning; that is about the first thing that I do. 

Q. Now, night there, what does vour mail amount to? 


u° > = e 
+ ? ’ ’ 6h £% 4 ov { 4 ‘ 
A. Well, we get on an average of perhaps 250 to 500 hiss and 
t } > - y ‘ ‘ ‘ =, ; ‘Fe, .@ Oe } > i ey’ tl 
postal eards a day at least. Sometimes we have as many us betwecn 


LOO and 500.) Our correspondence is very extensive, “i | have 
always about 200 or 500 letters and postal cards a day. Th piso over 
the ereater portion of them i, and espechully the more Important 
ones: they are referred to me, and I give my direetions to the as- 

sistant cashrer or to the book-kecepers:as to what is to be 
167 ~~ done in reference to the contents of the respective letters, and 

then [ walt 1) people—customers who COLIC in tO see me 


talk with them, receive paper that is offered for discount ; on some 
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itv, but I don’t know whet 
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cotton notes 7 
A. Nothing at all. 
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Q. Did vou speak with anybody about them ? 

A. Not thre least. 

Q. Now, | wish to know whether vou kept on thinking about them 
or whether vou considered the matter disposed of% 


| ° } : ° . j 

Mi PL DSON ? think there Is a hina {oO | 
} 
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Bieblmneer’s min 


7‘ ae hr ee a HME Aa ne oie , Re eeu 
Mir.g KINKELNBURG: ris IS a question Of Wood talttl). 
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Mr. kixnkepnpura: T don’t want them to be seeret, and | wish Mr. 
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to state Tuliy how ay rib O} thought over the matter, ale 


Phe Courr: | think the witness answered that he gave no further 
attention, but left them as thev were. Your attention wa 
169 not called to them in the intermediate tinve from anv © 
Clithstahnece. Was Vour attenti 1) entled LO thre COLEOR notes 
until Major Cantield came to get them ? 
\. Not the least. 
(). Tt remaimed in that condition ? 
A. It remained there; didn’t worry my mind about it. [| was 
pericetly satishied that everything was all richt. 
(). Was vour attention called to the subjeet by any one in the in 


A. AO. IF: hnothingeg iurther was said about it: ££ heard no othe) 
ee ee 
rUmMOPS—hHOLININEe 


() Your attention wi: 
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A. | hard none. 
lit van | aoe exe a attar fant 1 it Norv ll Clanfield & €' 
la Vou Know as a Matter OF act tnAaAt NOPVell. LLLITeLa A 
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edto deceive or defraud anybody 
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1d 
A. I did not 
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() yd anv othe otheey Of the bank besides VOUPSEILI Peevey cli) \ 


such knowledge, that you are aware of 
oa, 7 Not one of them. that | hin aware of | CONSTI red the rartber 


hom ) 


} ; me ; . ! { : , ’ . 

| herd mV margins ana aiter the convel 
eS aaa * ene > yy ‘ } 
setion with Major Cant 


r 

d that I did not even consider it worth 

while to Speak loany of our board of diveetors about it 

(). You never communicated with any other oflicer of the bank 
about it, | believe, except the assistant cashier ? 

A. Except Mr. Augst; [spoke with him—we had a conversation 
about matters and things, what was gornge on in the bank, as he 
Was sitting right aloneside of me, and he knows allabonut it, and we 

consult about matters and things, 
170 (). He has charee of the collaterals, does he’ 
A. Tle has charge of the collaterals. 
Q. I used the word officers in asking you whether this matter was 
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known to any one else in connection with the bank. I don’t wish 
to confine it to officers strictly, so called, of the bank, but did any of 
the board of directors cow anythin aie this matter ? 

Obiccted f(). 

The Count: Hecan answer affirmatively or negatively, as the 
fact may be. 

A. They did not. 

Dy the Courr 

(). You received the proceeds of the sich t draft on this ship- 
sg 
A. Yes, 
(). Dad vow take the portion of it that belonged to the Merchants’ 
Bank to make eood to them their part 4 
A. There was one draft for the whole. I reeeived a draft for the 
voceeds of the GOO-bale shipment, and : young gentleman from the 


Jl ‘ A on* 
Merchants’ National bank ne om panied Major ¢ ‘anfield to our bank, 
and when he surrendered the drafts with the bill of lading to me 


the voung gentleman from. the Merchants’ National Bank presented 
Norvell’s cheek on our bank for the amount due them, which there- 
on Was certified and turned over to the Merchants’ National. 

(). Now,atter the proceeds of thesight draft came,— was the amount 
of those 400 bales—did they inake good the amount which you 


Uj 


} 
A 


loaned on the cotton notes * 
A. Yes, SIT. 
(). Was there a surplus ? 
A. There was a surpius, ves; the statement of their account on 
file will show that; | don’t know exactly what the surplus 


17] (). That is, you were made whole by that’? 


by Mar. FINKELNBURG : 
(). There is one point my attention has been called to, to which I 
did not refer to before. I wish toask you whether there was any- 
thing in this transaction—-in the shipment of the cotton— which 
varied or differed from an ordinary shipment, an ordinary transac- 
tion of this kind, at your bank ? 

A. There was not, sir; it was eondueted just hke any other ship- 
ment; like any oneelse who has loans on cotton with our bank ; he 
would come and we give the notes and take a receipt for them. 

Q. tlow often did that happen at your bank ? 

A. Frequently. 

(). Can you give some idea how often these transactions take 


? 


» lace at your bank of shipping out things where you hold these col- 
late rals ? ; 

A. We have several cotton buyers—customers—and it happens 
two or three times a week sometimes, and other times not as often, 
but fre quently. 

(). As to cotton it happens frequently ? 
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A. Yes, sir. 

Q). And similar transactions take place in regard to other collat- 
erals ? 

A. Yes, sir. 

Q. What was the aggregate amount of loans by your bank on col- 
Jaterals at that time? 

Objected to as irrelevant. 


The Courr: I don’t think vou ought Lo O into the general busl- 
ness of the bank. Of course the question Is whether this was an ex- 
ceptional instance, that is all, 


W. Was there anything exceptional about this transaction at all? 
A. No, sir; it was just simply like any other ordinary transaction 
in the regular course of business. 


172. ~~ Cross-examination by Mr. Jupson : 


@. About what time did you first commence to make loans to 
Norvell, Canfield & Co. upon cotton as a firm? 

A. I cannot give the exact date, noreven approximately. 1 think 
we had loaned them money on cotton notes before this money was 
loaned. 

(). Please examine those notes, which I show you, which have 
been already read in evidence, and see if they are the notes held by 
your bank (handing notes to witness). 

A. Yes, sir; these are the notes. ‘There is one missing ; there was 
another one, of an earlier date, for 88,600 and odd dollars, whieh is 
not here. 

(). That would be this note, indicated on this statement a eall 
loan, 85,600, on March I4th. Does that represent the other note 
(handing paper to witness) ? 

A. I ean tell better from my own memorandum. Yes, the date 
of the note is March L4th, for 85,600. 

(). What was the collateral for that note? 

A. Cotton. 

(). Llow much? 

A. It does not appear from this memorandum. 

Q. Have vou any recollection on that subject ? 

A. No, sir. 

Q. Then, with the additional of that note, which does not appear 
here, those notes shown represent the notes with the cotton as col- 
Jateral ? 

A. Cotton and other collaterals. 

@. With whom was this business transacted—with Norvell or 
Canfield—so far as the making ef the loans was concerned ? 

A. Principally with Mr. Canfield; almost altogether so. 

(). In makine these several loansdid vou make any investigation as 
to the resources of the members of the firm other than the collateral 
that was given to the bank? 

A. IT had been, on a previous occasion, informed by both gentle- 
men, Mr. Norvell as well as Mr. Canfield, that they had about 
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173) twenty thousand dollars of their own invested in cotton. — I 
was told that each of the partners had paid in five thousand 

dollars. | 

(). That is, you were told by members of the firm ? 

A. Yes, sir. 

(). Did you make any inquiry as to their resourees other than 

their resources Invested in their business ? 

A. I did not. 

(). To your knowledge, did any of them have resources other than 
the capital invested in their business ” 

A. Not to my knowledge. 

(). By reference to these several notes I find that they are dated 
March lath, March 20, March 22, March 50, April 1S, and down to 
April 26; then, the next note I find dated May 50, on which there 
is collateral ten bales of cotton and two membership certificates. 
Now, that note of May 50th was the note elven by Mr. Canfield) on 
the occasion of your call for margins ? 

A. Yes, sir. 

(). And it was for a margin upon those preceeding notes to which 
vour attention has been called—that is, the notes given prior to that 
time? ; 

A. He borrowed this 8950 in order to comply with my request for 
an additional margin on all previous loans; he had the balanee in 
money and this he had to borrow in addition. 

(). Then, at the time this note of May 50th was eiven, these sey- 
eral notes that vou have looked over, and which are here, and, in 
addition, the one of March 14, which you have mentioned, for 88,600, 
were outstanding ? 

A. Yes, sir. 

(). And for that you held the several cotton notes that are men- 
tioned in these several notes ” 

A. Yes, sir. 

(). Then, if | understand it correctly, these loans commenced on 
the 14th of March and terminated on the 26th of April—that is, the 
date of the last note that vou identified ? 

A. Yes, sir; the last amount borrowed was on the 26th of 
174 April, as the note shows, with the exception of this 8950. 

(). Have you made any ealculation of how much those 
loans amounted to in the aggregate ? 

A. Yes, sir; the aggregate is 864,450. 

(). Have you made a calculation of the aggregate number of cot- 
ton notes that were held against these several notes ? 

A. We had 1,462 notes and received in addition 10 notes with the 
S950 note. 

(. But, leaving that out of consideration for the present, how 
many had you? 

A. We had 1.462 bales. 

(). In making these several loans, commencing with the first one, 
of which we have no statement of the collateral—that is, the SS,600 
note ? 

A. It was attached to the note. 
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(). But the note is mislaid somewhere. At what rate of advance 
were these several loans made—that is, upon what basis of valua- 
tion ? 

A. The total average was about 844 to the bale. 

(). Some were a little more and some a little less ” 

A. Yes, SIT. 

(). | find in the first note, the one of Mareh 20th of 813,000, that 


there were 275 bales of cotton, which would make a rate of $47.25 


each ? 

A. They may be; the idea was that we should have about $45 to 
the bale. 

(%. And what overran on one transaction you would try and make 


upon another ? 

A. Yes, sir; we were not very particular about giving a dollar or 
two more, because he represented it to be good cotton. 

Q. Nothing was said to you at the time of making these loans 
tbout this being pickery cotton ? 

A. INO, si¥. : 

(). Hlad you ever heard of pickery cotton before? 
A. No, sir. 

). Ilad you ever heard of rejected cotton ? 
A. Yes, sir: [T had heard of rejeeted cotton. 
Lv (). In these several loans how did vou estimate the amount 
to be loaned upon a bale of cotton; did any of these cotton 
notes that you received specify the weight of the cotton ? 

A. They never do. : 

Q). Then how did you determine what rate to loan upon these 
cotton notes as collateral when you had these transactions with 
Major Cantield ; he would bring you in a batch of cotton notes and 
ask for a loan on a basis of $45—now, what were the elements that 
made vou fix S45 rather than any other sum ” 

A. Iie would come in and state to us that he had so many cotton 
notes on which he would like to yet a loan, that the cotton was of 
such and such a quality, and that that was the market value of the 
cotton, which we found corroborated by the daily papers, and we 
would make him the loan. 

(). That is—corroborated, you mean, by the market quotation ? 
A. Yes, sir. | 

(). But as the cotton notes specified no weight, what did you have 
in mind—what aid would you get from the price of the cotton with- 
out something to gauge by as to weight ? 

A. We assumed that the cotton weighed about 4500 pounds to the 
bale. 

(). Why did you assume that ? 

A. That is what we generally presume cotton to weigh, that is 
What we hear from the factors and parties engaged in the cotton 
business—that a bale ought to weigh at least 450 pounds. 

Q. And vou assumed that In making these loans? 

A. Yes, SIV. 

(). And in making, I suppose, all loans upon cotton notes, unless 


e- 


other cireumstances are brought to your attention. 
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176 A. We are entirely ignorant as to the actual weight, and 


have to take some basis. 
And that is your basis ? 
Yes, sir. 
And that was your basis 1n this case ° 
Yes, sir, as it is in all eases where we have confidence in the 
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borrower. 

Q. IT understand taking an average weight of 450 pounds, which 
vou sav was your basis in these matters, and loaning S45 per bale, 
that would be a full loan at the rate of ten cents a pound ? 

A. Yes, sir; those figures would agree. 

Q. Do you know what the current market value of cotton was 
about that time? 

A. Such cotton as he represented he pledged with us was worth, 
[ think, about twelve cents. 

Q). Then at the rate of twelve cents that would make the full 
value—at the rate of 450 pounds to the bale—over 850 a bale ? 

A. Yes, sir. | 

Q. And in loaning 845 you took the difference as your margin to 
protect you from contingencies or depreciation ? 

A. Yes, sir; that is what we take the margins for. 

(). When these several loans were made and made on this basis 
of calculation by you was anything said as to any of this cotton 
having been to the pickery ? 

A. No, sir. 

@. Was anything said as to any of it having been overhauled in 
a pickery before that time? 

A. No, sir. 

Q. Was anything said as to any of it having been rejected cotton— 
that is, cotton known as rejected in the market? 

A. Not at that time. 

(). Lam referring to the time that you made the loans? 

A. Not to miV recolleetion. 


{ 
Q. [understood vou to say on your examination-in-chief 


177) ~—s that on the 26th of April Mr. Norvell went to Europe; that 
was the date of vour letter to him, and he left on that day or 

about that time? | 

A. He called on that day on me for the letter. 

Q. You do not know when he left, except from that cireum- 
stance 7 

A. No, sir; [cannot tell the exact day, but he left about that 
time, the last days of April. 

(). And after that time you made no fresh loans, after the 26th 
of April ? 

A. Not on eotton, with the exception of this 8950 note. 

(. IXxamine this note dated St. Louis, April Ist, 1882, and signed 
L. C. Norvell. (landing paper to the witness.) 

A. That was an individual matter of his. 

(). What was the collateral there? 

A. As is stated, one certificate of membership, No. 209, of the St. 
Louis Cotton Exchange, and one certificate of membership, No. 


imine ee 


a 


7 > 


ete 


THE FOURTIT NATIONAL BANK OF ST. LOUIS. 117 


2040, of the Merchants’ Exchange of St. Louis, with power of trans- 
fer attached, properly signed. 

(). This was a private loan to Mr. Norvell? 

A. Yes, sir. ' 

(). Do you know whether or not this was issued about the time 
of his going to Europe? 

A. It was issued on its date, on the first of April, about four weeks 
before he called on me for his letter to YO tO Murope. 

(). When he made this loan of you did you ask any other or dif- 
ferent collateral from him than what he gave you ? 

A. I don’t think IT did: I think he offered the loan in this shape. 
and it was accepted. | 

QM. Are vou in the habit of loaning money to merchants in good 
standing upon their memberships in the merchants’ and cotton 
exchanges ? 

A. Yes; we do it sometimes for poor fellows who haven't got any- 

thing else for the moment to offer. 
175 (). So that in this ease you did not depart from vour ecus- 
tom of loaning to a poor fellow that did not have anything 

else to offer? | 

A. We do that sometimes. | 

(). And in this ease you were willing and did loan to Mr. Norvell 
upon that security ? 

A. Yes, SI. 

(). After this time when did rumors first come to your ears about 
this cotton or any Cotton of Norvell, Canfield & Co. ? 

A. It was in the latter part of May, 1582. 

(). What was the source of that first rumor or information that 
came to you? 

A. |] heard it from Mr. Goldman, of Adler, Goldman & Co. 

(Q. The gentleman who testified here vesterday ? 

A. Yes, sir. 

(). What were vour relations to Mr. Goldman ? 

A. He was a customer of ours. 

(). What were his personal relations with you—friendly or other- 


A. I generally try to be on friendly terms with our customers. 
(). Well, did he come to you In a friendly spirit or otherwise ? 
A. In a friendly spirit. 

(). Did he say why he came to you? 

A. He eame to see me, and we were talking of some other busi- 
ness at first, and finally he told me about it. 

Q. What did he say about this? 

A. He said he had heard of a rumor that there were some leht- 


o& 


? 


weight bales of cotton among those of Norvell, Cauticld & Co. 
(). Did he say why he mentioned it to you? 
A. I don’t know that he did; he might have done so. 
Q. Did he say he understood you were carrying some of their 
cotton ? . 
A. I think he knew that. 
179 (). Hadi you told him of it? 


—— 
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A. I told him then. 

). Had you told him before? 

A. [might have told him before. 

). But vou certainly did tell him at that time? 

\. I think he knew we were carrying cotton for them. 
). Did he say from whom he had got those rumors ? 
A. No, sir. 


@. Did he say where the cotton had been taken—to whose pick- 


a 
ery 7 

A. I don't know whether he did or not; he simply mentioned to 
me that that was the rumor; I don’t remember anything further of 


the particulars—whether he told me that the cotton had been taken 
to TLudson’s or any other pickery. : 

./. Did he tell vou the rumor was that eotton ot theirs lad been 
taken Prom the st. Louls eotton press to Iludson’s, Or some other 
place, and rebaled, and the old bales sent back reduced in size to the 
St. Louis press,and the new bales made out of it, sent to the Factors’ 
and Brokers’, or the Peper press ? 

A. Mr. Geldman dil not tell me that; he did not tell me any- 
thing of the kind, to my recollection. 

(. Did he not tell you that the cotton had been taken,to John 
Iludson’s? 

A. | don’t reeolleet that: 1 don’t think he did. 

Q. Did you ask Mr. Goldman to make any Inquiries for you 


about it? 

A. Yes, sir: in talking the matter over T asked him whether it 
would not be perhaps well for him to have some of Norvell’s cotton 
weighed down at the warehouse. 

Q). What did he say to that ? 

A. He thought it was a good idea, and he went to work and I be- 
lieve had fifteen or sixteen bales welghed. 

When did you next see Mr. Goldman about this matter? 
| don’t know; shortly thereafter; perhaps a day or two there- 
after he came up with the statement, or sent it up to me: I 
ISO) )=— don’t remember which of fifteen or sixteen bales, and I com- 
pared that memorandum with my lst of cotton notes that 
we held, and I think there were only four or five bales that we could 
sav were ours. 

Q. Did you have a list of the numbers of your cotton notes writ- 
tin out on a separate piece of paper ? | 

A. Sometimes we have a list and sometimes we have not. 

(). [low was it in this ease ? 

A. Tam not quite positive; I think we had a list, but Iam not 
positive about it; the handling of the collateral is mostly done by 
another gentleman. 

Q. When these loans were made upon these demand notes. would 
Mr. Canfield bring up along with the batch of cotton notes a paper 
showing what the separate numbers of the notes were ” 

A. Not always; it is not done as a general thing; sometimes we 
make a list ourselves just of the numbers. 

Q. But is that universally done? 
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A. No, sir; it is not universally done; they simply bring up the 
cotton notes; that is the usual way of doing. 


). Then vou put them away in an cnve lope ? 

A. Yes. sir; and write on what it is. 

(). And indicate on the back of the envelope what notes it se- 
cures 7 

A. Yes, sn 

(). Then in these matters when Mr. Goldman sent you up those 
weights, if vou did hot have the list of all the cotton notes, how did 


you compare it. with the cotten notes that you had ; did you get out 
the bundles ? 

A. Yes, sit: | vot out the bundles. 

(). You held some 1,400 and odd cotton notes at that time ? 
A. Yes, sil 
1S] (). Dic you 2o over all of those? 
xa certainly must have gone over them all. 
(). Are you sure of f that, that you went over the whole 1 400 ” 
A. Yes, sir: Iam quite sure that I did go over all of them. 
) Plow long did it take you ” | 
A. It nueht have taken me and one of our young men as much 
as two hours or an hour and a half. 
(Q). Who was the young man that went over them with vou ? 
A. | don’t remember how. 
(). About what date was it that you saw this list of weights sent 
uy) by Mr. Goldman t 
A. I don’t know whether he sent it up or brought it himself; nor 
ean | remember the time. 
(). Ilow did those weights average ¢ 

A. The Lb bales averaged, think. IL) the neighborhood of 400 
pounds; I think a little over 400 pounds ; but whether a little more 
ora little less | cannot remember: I did not pay very much atten- 
tion to it then. 

(). Did you preserve the paper showing those weights ? 

A. I did not. 

». What did you do with it? 

\. IT returned it to Mr. Goldman with the remark that there were 
only five or six bales that we could trace as our cotton. 
) 
\ 


( 


Did vou return it that same day? 
| don’t think so; I think it was next day. 
). What did you do next about this matter? 
\. I called on Norvell, Canfield & Co. for additional margin. 
). For how much additional margin ? 
A. Sta bale. 
Did Mr. Goldman tell ape In this conversation, when he told 
vou about these rumors of the cotton or of some of thie cotton 
being short, that is were reports that some of Norvell, 
LSZ Canfield & Co.’s cotton was rejected, stained, and damaged cot- 
nee 
A. He might have said something about that ; I don’t remember. 


(). You cannot say that he did not say it? 


i: 
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A. Tam not prepared to say that he did say so, nor can I say that 


he did not sav so; I don’t remember. 

(). When vou ealled for a margin from Canfield, upon what was 
that eall ae of s4 per bale? 

A. I don’t know how I came to name exactly 84; 1t was a pretty 
vou mare to make eood - | called also for the accrued interest— 
some S700 or SSOV—and I thought the balanee would be amply suf- 
ficient to secure storage, and im case there should have been any 
eet een anne oy eee rebaling or anything of that sort. 

Q). You thought it was better to be on the safe side? 

¥ 


(). ine tant sealer dha Sew als which you made this call for 


4 

| : 

A. I believe it was on the 26th or 27th of May, 1882, 1f I am not 
“eS 

MIstaken 


(). ilave vou that letter now? 
A. Flere is a COpPy of the letter of the 26th of May, 1882 (produc- 
] 


N Please read that letter. 
A. (Re: nding. ) “St. Louis. Mo.. May 26. 1882. Messrs. Norvell, 
I 


Canfield & Co., city. Dear Sirs: [bee to hand you herewith state- 
ment to date of Inte rest oe on your various call loans, amount- 
Ing to 8755.00, which please pay, and eredit will be given therefor 


Ol) the - spective notes, I aiso request that Vou o1Ve additional SCe- 
curity to the extent of S4 per bale on the eotton notes as due on the 
Various loans that Vou have from this bank. ()}° else reduce such 


loans by paving In eash at the rate of S4 per bale. This de- 


185) mand is made in pursuance of and in accordance with pro- 
Visions contained in notes signed by vou for the various sums 


advanced, A prompt comp cones is expected, Yours respectfully, 
i. W. Bicbinger, cashier.” On the margin it stat es that notice was 
Ir. Canfi ld on May 26th, 1882, at 4 oe loek p.m. 

C). How lone was this after VOU Lot this statement of the weights 
from or through Mr. Goldman ? 

A. I don’t know that I had the statement rg gaan las 


—" 
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that; [may have had it or 1 may have received it later. 
(. | mean Mr. Goldman’s statement of weights? 
A. ‘That is what I mean. 


(). Then you cannot recollect whether you sent this request for 
margins before or after you cot the statemnent of welehts from Mr. 
Goldman? | 

A. No, sir; I cannot exactly recollect the date. 

(). What is your best recollection ? 

A. It was all done about at the same time. 

J. After you served this notice on Mr. Canfield, on the 26th of 
May, did he come up to see you’? 

A. Yes, sir. 
rg When did he come up? 

He came up the next day and began covering his margin that 


| alia for. 
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Q. Did he come up to make any ongee jon to your call for mar- 
eins? 

A. No, sir. 

Q. Did he come up to ask you why you made a ¢all for margins” 
A. No, sir; not then. 

(). Ile po not say anything at that time about it? 

Fis No, SIT. ; , 
Q. He j just came night up? 
A. Yes, sir, and paid over his margin; he did not do it all next 


day; he paid some two or three di ays subsequently, but the princi- 


pal part he paid that day, the 26th. 
©. I find on these notes sundry endorse ments. Those 


). 
184 = credits that you see written in ink on the back of the notes 
represent this payment of margin 
A. Yes, sil 


(). I see one interest is calculated to May 26th, inclusive ? 
A. Yes, sir. 


Q. I find that the ene on those notes foots up 597.14, but 
{ 


that does not include the other note which | have not here. 
A. The total of the bined is stated in niy letter: it Is 8758.56. 
(). And what was the total amount of the “cai! for margin at Sia 


bale? 

A. It must have been in the neighborhood of $6,000, for we had 
1,462 bales. 

That would be, then, $86,500 or $6,600 of principal besides 

$705 of interest ? 

A. Yes, sir. 

(. Was that all paid by Mr. Canfield ? 
A. Yes, sIr. 
(). You have spoken here of this note of May 350, 1882, for S90, 
secured by ten bales of cotton and one mi nibership certificate of the 
Merchants’ Exchange and one membership certificate of the Cotton 
Exchange: I understood vou to say that this note was given by him 
I raising Tie to pay that margin with; 1s that correct ? 

A. Yes, sir; he had all the balanee in cash and he was lacking 
that to pay ie interest and the margin. 

Q. Did you make any objection to making him this further 
loan ? 

A. No, sir. 

Q. Did you make any inquiry at that time into the financial re- 
sponsibility of Mr. Norvell, Mr. Cantield, or his partners ” 

A. No, sir; IT made no inquiries. 

(). Did you make any inquiry of Mr. Canfield as to his finanetal 
ability ? 

I did not; I had previously been told that they had about 516,000 

or 820,000 tn cotton. 


185 (. You had been so told by themselves, I understand ? 
A. Yes, sir. 
Q. Ifad you been told that by anybody else ? 
A. No, s1 


d. Did oui make any inquiry of Mr. Canfield why he found 
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necessary to subject his membership in the Merchants’ Exchange 
and the Cotton Exchange to pay this margin that you called for? 

A. I did not. 

(). How much did you allow him on the Merchants’ Exchange and 
Cotton Exchange certificates? 

A. [| allowed him 8950 on all the securities there. 

(). Well, there are ten bales of cotton; how much did vou allow 
the cotton per bale? 

A. I cannot tell vou to-day how I ciphered that out at the time: 
| concluded that the collaterals together were sufficient to cover that 
note. 

(). | see by the endorsements on the back of these notes that these 
payments of margins are continued down to the first and second day 
of June; have vou a memorandum when the different payments 
were made? 

A. Yes, sir. 

“(. Please read it. 

A. On the note of 385,600 there was paid $1,000 on the 50th of 
May: on the 815,000 note S900 was paid on June 21st; on the note 
of S3.285 there was 81,000 paid on May 27th: on the note of S9.Q00 
there was paid 31,000 on May 27th; on the note af 814,600 there 
was paid, on June 2nd, 81,500; on the note of 812,500 there was 
pald, on May 50th, S700; on the note of 85465 there was paid, on 
May 27th, S700; so that the principal amounts were paid in May. 

(). Did Major Canfield come up to talk with vou about this mar- 
gin before or after the paynrent ? 

A. After the payment: he came to me and wished to know why 
| ealled upon him for a margin, he saying that there was no occa- 

sion for it. 
1S6 Q. Was that before or after John [adson eame up to the 
bank ? 

A. It was betore John [Hudson came to the bank. 

). Are you perfectiv sure about that? 

A. I think it was. | 

Q. Did not Johii Tudson tell you when he came up there that 
Mr. Canfield had asked him to come up and see him about that 
margin ? 

A. John Tludson came after Mr. Canfield. 


(). Then we will take Mr. Canfield. What did you tell Mr. Can- 
field when he asked you why vou ealled for the margin ? 


( 
A. [simply told him in the first place that I called upon him for 
additional margin for the reason that some of the cotton had been 
stored for a number of months, and storage had accrued which re- 
duced its value; then I told him secondly, “I have understood 
that vou had some light-weight cotton among the cotton that vou 
earried.” 

(Q). Did you tell him you had heard that he had three bales made 
out of two? 
A. No, sir; I did not state that. 
(). Ifad you not heard rumors of that ? | 
A. I had heard that they had some light-weight cotton. 


wee 
ho 


- THE FOURTH NATIONAL BANK OF ST. LOUIS. 


Q). Tlad you not heard rumors that they had made three bales 
out of two? 
A. Not at that time; IT heard it later. 
(). Not before that ? 
A. No, sir; not to my present recollection. 
(J. Tfave vou not so stated in depositions given by you in this 
case ? 
A. [don't think [ did: if IT did Tecan only speak from my pres- 
- ent recollection now. esi 
: (). Did you tell him how much storage had accrued ? 
A. | don’t think I went into details. — 
(). Would vou ever have thought of calling for more mergin if 


you had not heard that report that came to you from Mr. 4rold- 
r)) ¢ 2 ; 
hah ; 

A. IT admit, and told you so, that I catled for additional 
1S7 marein beeause Mr. Geldman had informed me that the 


rumor was that there wassome short or light weight cotton. 


The storage had really nothing to do with it; it entered into the 
calculation as a matter of course. 

(). You mentioned that to Mr. Canfield, too,-that that was not 
the occasion of vour calling for a margin ? 

A. Tam in the habit in whatever [mention of me anine it; that 
is my usual stvle of doing business with him or anybody els 
Did von not tell him further in this conversation that you 

{ 


u 
lad not only heard he had some heht-weight cotton, but that he 
had rejected and stained co:ton taken to the pickery ? 


A. T think he stated to me—in fact, | am positive he did state 1 
mic—that he branded the rumor, as [T have already said, as an in- 
famous He, and that it was set in cireulation by parties inimical to 
them, and perhaps more especially to Mr. Norvell, but that there 
was no truth init. Ile then went on to sav that among the various 
lots of eotton that they bought there were bales amon them of re- 
jected cotton, bales that had been damaged—* cow eaten,” as he 
termed it—and he had sent them over to the pickery, and had the 
stained and damaged portions removed from the bales in order to 
have the grade of the cotton remain In good oe such as it 
was, to have the bales sent again to the warehouse, but that this 
was a very limited number, and that by far the greater portion of 
this cotton was of a very fine quality—good middling cotton, and 
that they were all in their original shape and form; had not been 


handled or overhauled. I had no reason to doubt the gentleman’s 

statement, because our relations before that time had always been 
such as to show him to bea man of truth and veracity. 

ISS Q. Did he bring you up a statement of the weights of forty 
bates on that occasion or atterwards ? 

A. Tle then volunteered at the same time to have some of the 
cotton weighed, and afterwards brought me up a statement of the 
weight of forty bales that he had weighed by Walsh, a statement of 
Which must be here. 

CQ). We will come to that in a moment. Did you in this conver- 
sation with Mr. Canfield ask him whether he had this stained and 
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damaged cotton taken to the pickery before or after the cotton notes 
were pledged to you? Did you have any conversation with bim on 
that subject ? 
A. Yes, sir. 
(). Did you make any inquiry of him on that subject ? 
A. No, sir; it did not enter my mind at all to inquire into that 
as to when 1t was done. 


Q. Did you ask him how many bales were this pickery cotton ? 
A. There was no number of bales specified. *s 
Q. Did you ask him’? 


A. No, sir; I did not ask him. 
Q). Did you ask him at what pickery 1t was done ? 
A. I don’t think IT asked him at what pickery it was done. 
(). Did he state to you at whet pickery it had been done ? 
A. He might have doneso. I think he named John ILudson, but 
I won't be sure. 
©. You knew Jolin Ifudson then ? 
A. Yes, sir. 
(). He had done business at vour bank for some time ? 
A. Yes, sir; he had been doing business with us for some time. 
(). [low soon after this did ILludson come to see you ? 
A. | think he camesoon thereafter. 
(). Soon after Mr. Canfield was there ? 
A. Yes, sir. 
—  (). Did he eome before or after Mr. Canfield had this eotton 
weighed ? 
A. That I don’t remember now. 
18!) (). State what transpired when Mr. Hludson came there. 
A. I think he came after that cotton had been weighed. 
If | have that certificate of weights here I can tell (examining 
paper). Ile came after I had these weights from Mr. Canfield. 
Q). What did John Iudson say when he came up to the bank ? 
A. He came up there and explained to me in regard to that Nor- 
vell, Canfield & Co.’s cotton that they had sent some of their rejected 
bales over to his pickery, which he had overhauled, separated the 
stained and damaged portionsfrom the bales, put the bales in shape 
again, and sent them back to the warehouse. 
Q. Did he say how the bales when they were returned compared 
in weight with what they were when they wet to his piekery ? 


: A. lie told me, of course, the amount of damaged cotton that he 
| had taken out of the bales, that the original bale was so much, and 
| that it was so much less afterwards as he took out any stained or ‘ 
damaged cotton. 
Q. Did he say that he took out from 100 to 120 pounds from a 
bale? 
A. Not that I recollect. 
Q. Did he not say that the proportion ran about so as to make 
three bales out.of two? 
A. He did not; he did not say anything of the kind. 
(Q). What did you say to him ? 
A. I told you what I said to him. 
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(Q). Did you ask him any further question ? 
A. Ile was standing talking to me and not I to him. 
(Q). What did vou say to him after he told you this ? 
A. I don’t know that [said anything to him. I presume I list- 
ened to what he had to say. I did not send for him. 
(J. You did not feel any interest im scene him at all? 
A. Not particularly. I did not feel any alarm in the matter at 
all, 
1) Q. Did vou not say this morning in your direet examina- 
tion that he had said he was anxious to see you, and when 
you saw him in the bank one morning you were anxious to see 
him? 
A. That was when he was there. 
(). As lone as he came you were willing to see him * 
A. As long as he was there I was willing to talk to him on the 
subject. | 
(). Before anything was said that dav you knew he 
eotton at his pickery, or some of the cotton—in other wor 
knew that this was the place the cotton had LOTIC to’ 
A. I beheve I knew at that time that the cotton had been picked 
at this place. 
Q). Did you ask him any question at all about it after he made 
this statement to you ? 
A. I think Mr. Hudson did pretty mueh all the talkine. 
(). The question Is, Dic you ask him anvthing ? 
A. IT may have asked him one thing or another; I don’t know. 
Q. Try and remember what vou did ask him, if it is at all im- 
pressed on your mind. 
A. ‘This thing is two vears ago, and there are so many things pass- 


, 


rad had this 
Is, you 


ine through my mind that if would be impossible for me to remem- 
ber distinetly whether [ spoke to him or not. Presumably, I did 


speak to him. I very lkely conversed with him on the subject. 1 
presume some of lis remarks may have elicited a remark on my 
part. 

(). Hlow long did the interview last? 
Not long; a very few minutes. 
). Did you ask him how he got that cotton from the warehouses ? 
A. I did not; not to my present recollection, 
). Did you ask him when he got it, in order to see whether he 
eot it before or after you had the cotton notes? 
19] A. There was nothing said about that. 

@. You did not consider that of cnough iImportanee to ask 

him about it? 

A. No, sir. 

Q. Did you ask him how many,bales he had overhauled ? 

A. No, sir. | 

(). You did not consider that of enough importanee to ask him 
about [it]? 

A. No, sir; [had already information on that point from Major 
Canfield, and I did not doubt at all as to its being correct. 

(). I understood you a little while ago to say that you had made 


_— 
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all these loans to Major Canfield on the understanding that it was 
cotton of good quality and of full we ight. Is that so? 
A. Yes, sir 
Q). And you had learned afterwards that some of their cotton had 
been overhauled, being stained and damaged cotton, and the weight 
noes Vou had heard that before Vou saw Mr. TLudson ? 
A very limited number of bales. 
All those rumors came to your ears through Mr. Goldman ? 
4 Yes, Sir. 
(). Now, when Mr. Tfudson, the man who did the work, eame to 


? 


your bank, you having 1,400 and odd bales of that cotton pledged 
to secure sixty-odd thousand dollars, did you consider it of sufficient 
Importance to ask him how many bales he had overhauled ° 
A. I did not consider it of sufficient Importance to ask him that 
uestion, for the simple reason that [ was willing to accept the 
atement ol Mayor Canfield on that sub yeet 

(). Notwithstanding Major ( ‘anfield had already pledged the 
cotton notes to your bank—all of them—as representing cottoh of 


good quality and full weight, did that impair your confidence im 


himany? 
A. No, sir 
[2 (). You had such perfect confidence in him that you did 


not consider it worth while toask Mr. Hudson, the man who 
had done this tl a. when he stood before yvour desk, how many 
bales he had ove rhauled—is that vour answer ? 

A. I did not deem it worth while to ask him on that subject. 
The fact of the matter Is simply this: ‘Phat I did not put thacet weleht 
and importance on those rumors; there was nothing positive about 
them ; be were nothing but rumors, and | simply did not put any 
credit in them at all after [ had seen Mr. Canfield. 


*) 


(). \ our confidence in him was such * 
A. Yes, sir: it is all confidence in cotton loans. 
(Q). ‘Phen your confidence in him was such that when you had an 


Opp ort unity tO verily these rumors or show their falsity by askin pA 
one of your own customers upthere at your desk at the bank about 
them, you did not consider it of sufficient importance to ask him’? 

A. I] considered it of sufficient Importance to have some of the 
cotton weighed, which shows that the matter was not altogether im- 
material to me: that shows that I was not altogether careless in 
the matter. 

Q. No, but your confidence in him was such that you did not 
deem it of sufficient importance to ask Mr. Hudson anything about 
It? | 

A. I don’t know that It was any of my business to ask Mr. Ilud- 
son about it; I was satisfied im my mind that we were fully pro- 
tected after taking an additional margin. 

Q. You thought you had margin enough already, and it was not 
your business to inquire any further? 

A. [| happened to be satisfied, and he stated to me that we had a 
surplus in the cotton of at least $13,000. Mr. Canfield said that. 
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(). At the time of this interview with Mr. [fudson you had 
193 had forty — weighed ? 
_ A. Yes, si 
J. Did you hear Me. Walsh’s testimony vesterday ” 
A. Yes, s! 


Did sie hear him read off his wetghts that he took down 


+) ? 


a 

a 

A. ‘Wes Si] 
2. Did you compare them at the time with what you had? 
A. Yea, sir. 

d. idl thev correspond with the welohts you vot? 

A. Yes, sir. 

J. Tlave you got that cer dence of weights here ° 
A. No, sir; | have not got it here. 

2. Well, it was those we ‘echt s that were read out by Mr. Walsh 
yesterday. 

A. 1 did not cheek off the numbers. 


, 


by Mr. FINKELNBURG: 


(). Is that what you refer to (handing paper to witness) 
A. Yes, sir: there is Walsh’s certificate on there. 


By Mr. JUpson : 


(). ‘This Is the certifieate that Mr. Canfield broucht you? 
A. Yes, si 
QW lat a vou find is the average weight, as shown, of those 
forty bales? 
A. 593 pounds. 
(). Is that ereater or less than the average weight which you as- 


Pam | 


sumed was the ereneel anit when you made these demand loans? 

A. It is less, but we did not hold all those bales: there are some 
bales marked down here that were not in our possession that some 
one else held the eottohn notes for: we only held those that marked 
(). Ik. there. 


(). [low many of those forty did you not hold that were weighed ? 
A. The paper shows. Whatever is not marked O. Ix. we did not 
have, 
194 (). See how many are not marked O ly ? 


A. (examining paper.) Only four. 

(). Did vou tell Mr. Hudson in this interview that you had had 
some of the cotton nn Hohe qa? 
A. I don’t remember that. 
(). Was there anything said in this interview between you and 
I[Tudson as to what the average weight was of the bales that he sent 
back ? 

A. Not to mv recollection. 

Q. Did he tell you that he had sent an excess of the cotton to the 
actors’ and Brokers’ warehouse ? 

A. Ile sent them to the warehouse; he may have mentioned the 
Iactors’ and Brokers’. 
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Louis warchouse ? 
A. [ aon't know that he told me where he got it from. 
Q. Did you ask him where he got it from ? 
A. I don't think I did; our interview was very brief. 
(). Did you take a piece of paper and a pencil and figure any dur- 
Ing that interview ? 
A. I don’t think IT did; [may have had a pencil in my hand. 
(). Did you not take this paper and write down 525, multiply it 
by two, naking 1,050, and divide it by 8, making an average of 500 
per bale? 
A. I don’t think I did. 
). Did you do anything of that kind ? 
A. I don’t recollect. 
J. Have vou any recollection on that subject at all? 
A. J havea recollection that J did not do it. 
(). But are you prepared to swear that you did not do 1? 
A. Lam prepared to swear; | know Iam under oath, and [ am 
very careful of what I say. 


Q. So that if Mr. Hudson says you took a prece of paper and a 
pencil and put down figures vou are satisfied he is in error? 
195 A. Notwithstanding what Mr. Hudson says, [am giving 
mv own testimony. 
Q. You have been examined two or three times before on the sub- 
ject of that interview? 
A. Yes, sir, and I never admitted that. 
(). Is your recollection on the subject of that interview now any 


). 
better than it was before ? 

A. I don’t know whether I can answer that question. 

Q. Have you not stated on your former examinations, both of 
them, that you were not prepared to testify whether that occurred 


or not; that it might have ovcurred, but that you could not recol- 
lect ? 
A. [ have said that, to the best of my present recollection, I did 
not take any pencil and did not do any figuring. . 
@. Did you make any remarks to that effect ? 
A. I don’t think I did. 
Q. Did he make any or was any allusion made to that in the con- 
versation ? | 
A. As [ told you, my interview with Mr. Hudson was very brief, 
and Mr. Hudson was not very talkative on the subject at all; if any- 
| thing, he was reticent about the matter. 
Q. And how were you, reticent or talkative ? 
| A. I was not very talkative about it. 
| Q. S 
sons ? 
A. That was about it. 
(). As you stated this morning, you were anxious and glad to see 
him ? | 
A. I was willmg to hear what he had to say. 


o that 1t Was an interview between two very reticent per- 


(). Did he tell you that he got the cotton originally from the St. 


==] 
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Q. And then you both lapsed into a state of reticence. You did 
not think it necessary to ask him anything about it? 

A. I have told you all that I remember in this matter. I did not 

get any satisfaction out of him. 
196 Q. After this interview with Mr. TLudson did you take any 
further steps to have this cotton weighed—that is, after the 
forty bales had been weighed and until the cotton was shipped did 
you, either directly or indirectly, take any steps to inquire into the 
condition of that cotton ? 

A. I had no occasion to do so. 

Q. [asked you whether you did or not. 

A. I did hot. 

Q. Did you inquire of any persons as to the truth or falsity of 
those rumors that you had heard ” 

A. IT made no further inquiry; I never heard anybody else speak 
about it any further. . 

Q). Did you see John Hudson after that ? 

A. No, sir. [was at one time under the impression that I had a 
second mterview with him, but that testimony I must correct; that 
was a mistake. He had the interview with Mr. Block, and he told 
me the result of it. That is the way it was. That was long after 
the suit was brought. 

Q). I don’t mean that you had an interview with Mr. Ifudson, but 
he was a customer of the bank ” 

A. He comes there very seldom. 

(). Did you ever see him at the bank after this time? 

A. I have seen him at the bank after this time. 

(). IT mean during the summer of [SS2? 

A. I never saw him to speak to him after that. I have never 
spoken to him on the subject since. [| saw him at our oflice; I saw 
him afterwards in conversation with Mr. Block. 

@. But I mean during the time before this cotton was shipped”? 

A. I had no further talk with him on the subject. 

). Did you make any inquiry of him ? 
A. No, sir. 
(). Did you make any inquiry of any man concerning that cotton? 
A. No, sir; I did not. 
197 (). Did you ever send to have any more of that cotton 
weighed ? ! 

A. No, sir; I had no other cotton weighed except those forty 
bales. 

(). And they were weighed for you by Mr. Canfield ” 

A. Yes, sir. 

(). Did you ever see the weigher of this cotton % 

A. Yes, sir; I saw him here yesterday. 

Q. Did you ever see him before ? 

A. No, sir; his certificate is on there. 

Q. Did you tell Canfield to get the cotton weighed ? 
A. I think he volunteered to have 1t weighed for me. 
Q. Did you tell him you wanted it done? 
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A. IT may have told him IT wanted some of it weighed; [T do not 
remember. 

(). Did vou tell him you wanted the cotton reweighed—the re- 
picked cotton—or did you just leave it to him to weigh as much of 
his cotton as he saw fit ? 

A. No, sir; the understanding was between us that he was_ to 
have the repicked cotton weighed. 

QQ. Did you tell him that? 
A. I think I did. 

(). Do you know whether he did have that weighed or not ” 

A. IT presume proms t he evidence 1t was some of the picked cotton, 
beeause it was of a hehter weight, and [ took 1t for granted then 
that it‘was some of the picked cotton. 

(). When vou got this statement of weights from Mr, Canfield, 
which showed 393 Ibs. a bale, some 60 Ibs. less than what you have 
stated was the average that you had in mind when you made the 
loans, the minimum average, did that have any effeet upon your 
confidence in Mr. Canfield ? 

A. No, sir; it did not, because it was my Impression that what 

he had done was all legitimate; that he had only the rejected 
19S or damaged bales. If aoeniae. you will find from this 

memorandum that [ there made a calculation on the basis of 
the value of the cotton, which shows a bale of cotton then worth 
about S49, right on that certificate of weights. 

(). You re fer to this at the bottom, 393 at L- 2zce lit 


A. Yes, sir: that is what he said thie cotton was ei 
BP Did you ever examine the current reports of the eotton Vour- 
self? 


A. Sometimes. 

(). Don’t you know that cotton in St. Louis at that time was not 
worth 123 cents a pound ? 

A. Cotton during that season was worth that much. 

(). Well, assuming that cotton was not worth that much, suppose 
that this cotton was worth ten cents a pound, would your loss have 
been covered in that case ? 

\. Not if it was worth only ten cents a pound. 

). At te n cents a pound it would have been worth $59 a bale. 
A. Yes, sl 

». You would have $90 security ? 

A. Yes, sir; and we had $40 on it. 

Your original Joan Was on an average of 845 a bale’? 


(), 

A. Yes, sir. 

(). Comme neing back in March ? 

A. Yes, sil 

(). Upon og at storage was accruing from month to month ? 


). 
A. y CS. S] 
2 W hat is the rate of storage? 
A. I do not know; | believe it is 25 eents a bale. 

(). Is it not 50 eents the first month and 25 cents cach month 
gfecaer ards ? 
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A. I beheve the 50 cents ineluded the compressing, and then 25 
cents after that. 
(). So that this was running along continuously adding to 
19) to the amount of the debt ? 
A. Yes, sir. 
That is 845, including storage, and you reduced that amount, 
say S4, which left S41 loaned on this cotton ? 
A, Sy vialaini-céo al loan did not average $45; T think it was a little 


over $44—not 5 e345. If you take the trouble to figure it up you 
will see 
(). But some of this eotton had been two or three months stored ? 
A. Yes 
(). Th ty storage would go against the cotton ? 
A. Ye - but the — did not state that the cotton was only 


worth sa 7 COCTILS, 


). When did you make the figures 393 Ibs. per bale at 125 cents ? 
A a made at the time. 

(). Was = Canfield present ? 

A. Yes, 

(). Ile gave you that price? 

A. Ye 


(). res vo out to have that statement of price verified by cot- 
ton merchants ? | 

A. [ think it tallied with the statement of price that I saw at the 
time in the paper; he represented it to be very fine cotton. 

(). Did you consider those loans as safe on that basis, after there 
developmi nis had come to your knowledge, the basis of 595 Ibs. per 
bale and a loan of S41. as vou did the original loan of $10? 

A. T considered these loans, after [had the margin and with the 
explanation of Major Canfield, | considered that loan as safe as ary 
we had in our collateral box. [ did not feel the least alarm about 
it. 

(). You did not know of a dollar's worth of resources of either of 
these partners aside from the cotton you had instore, or what they 
had pledged elsewhere? 

A. No, sir; and I did not care, beeause we had cotton enough to 

cover it, 1 my opinion. 
200 (). Then at this time, when you considered this a gilt-edge 
loan and as good as any you had in vour box, you had mem- 
berships in the Merebants’ and Cotton Exchange, of both Norvell 
and Canfield hypotheeated along with this? 

A. | had, and what of it? 

(). Well, you had them both ? 

A. Yes, si 

(). i coeseuiien with this matter of values, did you make any 
effort to find out what rejected cotton was worth ? 

A. | did. 

(). What did you learn on that subject 
A. I was told that rejected cotton was worth perhaps from haifa 
cent toa cent less than others of the respective grades ; perhaps on 
lower grades a little less than half a cent. 


) 
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Q. After this time when did you next have your attention directed 
to this business? 

A. When the news came here from London. 

(). You mean when the cotton arrived on the other side ? 

A. Yes, sir. 

(). Did you get a letter from the Deutsche Bank of London ? 

A. Yes, sir; I got a letter from them in the middle of June, dated 
the 5rd of June; in it they made inquiry as to the standing, means, 
&e., of Norvell, Canfield & Co. I brought the letter here and you 
read it to the Jury vesterday. I answered that letter, and a copy Is 
attached to the original. That letter had refercnee to this matter ; 
it Was simply an inquiry from the Deutsche Bank as to their re- 
sponsibility financially. 

~Q. This letter of June 15th, 1882, [I desire to eall your attention 
to. I understood that this letter of June loth was written after 
these interviews with Goldman & ITudson and Canfield, and this 
calling for margins and payment of margins? 
20] A. Yes, sir. 
| (). And this weighing business? 

A. Yes, sir. 

Q. Did you ask Mr. Canfield at the time you wrote this letter as 
to his capital, or was this based on the information that vou had 
had some time before? 

A. It was based on information that [had before,and I may have 
asked him at the time, too. 

(©. Do you recollect as to that ? 

A. I cannot recollect so as to say positively. When you ask me 
if [ recollect I understand you to mean that I shall give you a posi- 
tive answer. 

(). If you ean. 

A. Well, Peannot. [can only tell you what PT think. Thad spoken 
to Mr. Canfield about their means, and I may have done it at that 
time again; it Is perhaps likely that I did; and while I think I did 
[ cannot positively swear to it. 

(). Did you ever ask him how much money was invested in their 
business? | 

A. Yes, sir; he represented to me that it was in this cotton and 
other cotton that they were carrying that they had their means in- 
vested, margins 1n cottons. 

Q. You say in this letter, “ Norvell does not enjoy confidenee and 
respect in the same degree as the other members of the house.” 
Had you heard anything about Norvell at that time to change your 
opinion since you wrote the letter of April 26th? | 

A. I had heard of some talk about Norvell—Norvell had failed 
once or twice before and had not paid off; and I heard all that sort 
of talk. 

(Q. When did you hear that about Norvell ? 

A. I cannot tell when I heard it. 

Q. Had you heard that about him before you wrote the 
202 letier to the Deutsche Bank in April? 
A. I don’t think fT had; I may have heard of it about that 
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time, but there was more talk about the matter at the time when 
these matters of short-weight cotton were talked about, and he was 
talked about more than anybody else in the firm. | 

Q. So that when the short-weight matter was talked about they 
talked about Norvell, too, and about his past career, about his fail- 
Ing before and not paying up his debts ? 

A. Well, he makes no seeret of that himself; he is very open and 
free about it. 

(). And the people here talked about it, did they not? 

A. Well, Mr. Canfield was always very highly spoken of. 

Q. But as to Norvell, people said that the short-wei; 
was Ina line with his history ? 

A. Well, they spoke less favorably of him. 

Q. And less favorably of him in connection with this short-weieht 
business ? 


: . 
HUSLNEeSS 


A. That I am not prepared to answer; [ don't recollect tha 
they spoke of him in general terms. 

(). Was not that talk of people about Norvell, in conneetion with 
the short-weight business, in vour mind when vou wrote these words 
to Mr. Peach ? 

A. The talk about Mr. Norvell, the remarks that had been made 
about him, and not his previous career; that Was in my mind when 
| wrote that, and | wrote that Ietter conscicntiously and to the best 
of my knowledge and belief. 

(). When did vou first hear of this arrangement made by Nor- 
vell, Canfield & Co. with MelLeod & Reid, of Glaseow ? 

A. I did not hear of anv arrangement having been made 
POS with them: | heard of eotton having been sold LO them. 
(). From whom did you hear that? 

A. About the time that they were ready to ship. 

Q. Whom did you hear it from ? 

A. From Mr. Canfield. 

@. These notes that vou held of Norvell, Canfield & Co. were all 
demand notes ? 3 

A. Yes, sir. 

(). Did you ever demand pavipent of them’? 

A. I did not, with the exception of the call for margin; I did not 
eall for payment of the note. 

(). Aside from that, did vou ever tell them that you wanted the 
matter closed up, that the bank did not care to carry 1¢? 

A. I may have told them that, as the cotton season was dri 
ing to a close, it was not advisable to hold cotton; | may have 
told them that in the latter part of the season. 

Q. Did not Mr. Canfield tell vou that Mr. Norvell was over in 
England and Scotland trying to sell the cotton ? 

A. He spoke of Mr. Norvell’s intention, and [ think T heard him 
say that he expected the news from him every day that Me had 
completed the sale of some of the cotton. 

(). Did he let you know when he received the erable Message fron 
Mr. Norvell that he had completed arrangements on the other side 
with MeLeod & Reid and the Bank of Liverpool ? 
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A. I don’t know whether he informed me on the receipt of the 
eablegram ; as I stated to you, he mentioned to me one day that Mr. 
Norvell had sold some of the property over there, and that it would 
soon be ready { or shipment. 

(). Did Canfield offer to sell you the bill of exchange on 
204. MeLeod & 2 eid ? 
A. Ile may have offered me that. 
(). Were you willing to take it? 

A. We had nouse for it: we were full of foreign exchange at that 
time, and our demand for foreign exchange in this town Is very 
limited; we do net buy but one-twentieth part of the selling busi- 
Hess that we are offered by Our customers. 

(). When this cotton was shipped from St. Louis vou took a sight 
dratt on Knoblauch & Lichtenstem, did you not? 

A. lor the value of that sterling bill, as he had sold it. 
Q). When Norvell arrived from Europe vou say hestopped in your 
nk office on his way home? 

A. Ye SB Slr. 

(). And I understood you to say this mornine that he then gave 
you a memorandum of the agreement of Knoblauch & Lichtenstein 
to buy the exchange, or had you received that before ? 

A. No; [think he left that with me at the time. 
(). Tlave vou got that now ? 

A. Here it is (producing paper) ; he sold that on the 20th of July, 
1882. 

(). Examine this sight draft, dated St. Louis, July 25th, 1582, at- 


tacned to the deposition of C. Knoblauch, and state 1f you recognize 


A. Yes, sir; that bill was bought by us. 
(). Is that the sight draft that has been talked of as the che In 
- *) : 


A. Yes, sir; on the 25th of July, drawn against GOO bales of cot- 
ton for 6,000 pounds sterling. 

@. Did vou forward that sight draft for collection or did you eash 
it? 

A. We gave him eredit for it at the time. 

(). Then vou cashed it at the time ? 

A. Yes, sir 
Q. Do you recognize the bill of lading shown you (hand- 
205 ing paper to the witness) ? 

A. I don’t know; [ean only recognize it by the date and 

number of bales. : 

(). Please examine it and see whether that is the bill of lading 
that was attached to thi: at sieht draft that went forward ? | 

A. We have COples QO the SC thines ; we eenerally take coples of 
them on our book. | vee oat It is; J can’t tell positively until I aetu- 
ally compare it. It looks to meto be that bill of lading, and I think 


You say you copy these bills of lading at the bank ? 
A. ‘Those are my Instructions always to the young man in charge 


to copy them, and as a general thing we have copies of them. 
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(). Do you mean a copy of the whole of it? 
A. No, sir; only just the substance, giving the date, the steamer 

line, the marks, the number of bales, and weights, &e. 
This sight draft of Knoblauch & Lichtenstemn was paid in due 


COUrSe Of — was It not? 


— 


\ Cs, SIP. 
(Q). But you had already given Norvell & Canfield credit for it? 
Yes, sir; on the day we got the draft. 

(), Do vou remember the occasion when this cotton was shipped”? 
Do vou remember Mr. Canfield coming in there that morning ? 

A. I think 1 was on that’ morning; [ think this cotton was 
shipped that afternoon late. | 

(). Who Fot Out the collateral notes; who had charge of them ? 

A. I think I rave them out; still [ami not positive of that. Mr. 
Block and myself have access to the collaterals: they are generally 
in lis charge. | 

(). Whom did you give the collaterals to ? 
A. Mr. Canfield was up there. 


206 (). Did he come there to the bank ” 
A. Yes, sn 
Q. Did you take a receipt from him ? 


) 

). 

\. Very likely I did. 
). Have vou fot a copy of that receipt : 

A. No, SI. 

). Was if torn up when the transaction was ended ” 

A. Very likely it was returned to him or destroyed. 

(), You eave the cotton notes to him and he came back for the 
bill of ladine and the drafts ? 

A. Yes, sir; he got 400 of the cotton notes, o1 
“ ~ day. 

This statement shown you represents the daily ledger balance 
of >a firm, with the debit and credit entries, does it not (handing 
paper to the witness)? . 

A. Yes, sir; that is an abstraet of their account. 

(). Down to the time the account was closed ? 

A. Yes, sir; down to that time. 

(). Something has been said hereabout the notes at the Merchants’ 
National Bank. Do you remember the taking up in the month of 
June, 1882, of a note held by the Merchants’ National Bank for 
thirteen thousand and odd dollars of Norvell, Canfield & Co., taken 
up by them at your bank”? 

A. I don’t remember; if it was, that statement will show. 

This item of $13,195, June 12th, with a eredit item of the 
same day of $14,655, do you remember that ? 
That I don’t know; their pass-book will show what it was. 

(). See if vou can state from it what it is (handing pass-book 
to the witness)? | 

A. It was a sight draft on New York for 314,650 Tess 314,65, 
which was taken by our Mr. and credited to their account. It 
was a draft that they offered on New York. 
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Redirect examination by Mr. FINKELNBURG : 


(). it you cashed a sight draft of Norvell, Cantield & Co., 1n eon- 
nection with cotton held at the Merchants’ National Bank, were the 
cotton notes transferred to your bank, or how was that done ? 
A. No, SI. 
(). But the dra it was cashed at your bank ? 


A. Yes, sir: the draft was cashed at our bank, and it was a draft 
made against a shipment of cotton. They never shipped anything 
else, 


(). Well, vou took that draft ? 

A. Yes, sir. 

(. Do you know at what rate per bale? 

A. We took the draft for its amount—for whatever it called for. 
Q. And it ealled for the usual average amount represented by 
COLLON. 

“A. When we take these drafts we generally examine the bills of 
lading and see about the goods shipped under them, be it cotton or 
anvthinge else, 

That you presumably did in this case as in any other case? 

A. That is our invariable rule 

(). If you had an idea that the cotton of Norvell, Canfield & Co. 
was short-weight cotton would you have discounted or cashed any 
bills of theirs drawn against the cetton ? 

A. No, sir: ] would not t have cashed them. 

The 200 bales that came from t - schemes Bank on the 25th 
f July you had had no previous connection with at all? 

A. No, sir: none whatsoever. 

Q. But you cashed the draft that was drawn against those 200 


ae 
ee 


A. With our 400. 
(). But you took the 200 on the streneth of the bill of lading? 
A. The first draft: this is another draft. 


208 Q. J understand. Iam talking of the draft drawn on this 
3 | Lip ment of GOO bales. which ineluded Vas in bales of the 
Merchants’ National. You accepted and eashed the draft which 


was drawn against t the 600 bales, bee 200 more than you held, did 
vou not? 
A. Yes, s a 
QQ. a hose 200 bales were drawn against at what rate? Do 
you kno oa much money you paid to the Merchants’ National ? 
A. ‘obi SIT. 
(). How much did you pay them ? 
A. We paid them 89,458.60, if Tam not mistaken. 


tenstein ? 


). It was a mere matter of dollars and cents, and had nothing to 
do with the cotton; it was a plain bank transaction ? 
A. What happens every day. 
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And there was no question about it? 
A. No, sir. : 
Q. You knew you would get that money whether the bales were 


hieht or heavy 
A. Yes, sir; it did not ente rinto my mind at all. 
(). You were gt simply cashing a check, as I understand ? 
A. Yes, sir; we buy those drafts every day. 


By Mr. FInkeLNBURG: 


(). I want to call vour attention [to] the fact that vou paid out 
$9,485 on the strength of the 200 bales which the Merchants’ Na- 
tional Bank held, did you not ? 

A. Yes, sir: it was in payment of the 200 or 209 that the Mer- 
ehants’ National held, or 2O7 

Q. You advanced, in other words, 89,485 more than you had pre- 

viously advanced in connection with any cotton of Norvell, 

200) Canfield & Co. as against these 200 bales ? 
A. We advanced that im addition to the risk that we had 
previously had in the cotton, not questioning for a moment that it 


was all right. 
(). Will you please figure at what rate you made that additional 


advance on the 207 bales, $0,483 ? 
A. It is over S45 to the bale. 
(J. Is it not considerably more than 845 ? 
A. About S46. 
Q). Is not that the usual amount loaned on full-weight cotton ? 
A. Yes, sir. 

(). Did you know anything about the weight of the 200 bales of 
eotton which the Merchants’ Ration held? 

A. No, sir; nothing whatever. 

Q. You simply advanced the nine thousand and odd dollars with- 
out any knowledge on that subject ? 

A. They were included in the bill of lading and [ had no post- 
tive way of knowing what they were. 

(). Let me recur onee more to the transaction of the 135th ot June, 
which has been referred to. Was that transaction of this kind the 
offer of a bill of exchange drawn against a shipment of cotion by 
Norvell, Cantield & = which vou discounted at your bank ? 

A. Yes, sir; it must have been against a shipme ‘nt of cotton, be- 
cause they did not ship anything else. 

Q. And you advanced $13,000 upon that? 

A. We cashed a sight draft drawn against the shipment. 

(). Where did the cotton come from that was the basis of that 
shipment ? 

A. it did not come from our bank. 

Q. Did you know anything about the weight of that cotton ? 

A. No, sir; nothing at all. 
210 (). You a acce »pted it on the bill of lading? 
A. Yes, sl 
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Recross-examination by Mr. Jupson: 


(). When this sight draft was forwarded by you to New York, on 
Knoblauch & Lichtenstein, the bill of exchange for this 6,000 
pounds on McLeod & Reid was attached to that draft, was it not’ 

A. Yes, sir. 

@. And the bill of lading was attached ? 

A. Yes, sir. 2 

(). And vou held that exchange, and that bill of lading, and the - 
collateral papers accompanying it as collateral securing the payment 
of your sight draft on Knoblauch & Lichtenstein ? | 

A. Yes, sir; that is the way those things are done. 

(). And these documents, and that bill of lading, and that cotton 
secured the payment of vour sight draft on Knoblauch & Lichten- 
stein to precisely the same extent and just as fully as it secured to | 
them the payment of their draft on MeLeod & Reid, of Glasgow; 1s 
that correct? ) 

A. Yes, sir. 

(). That is the way you always do that business ? 

A. Yes, sir. 

(. You did not cash simply the check of Knoblauch & Lichten- 
stein on their personal credit without regard to the collaterals ; if 
was a sight draft against this shipment ? 

A. Well, IT would not have minded eashing a check on their 
eredit, but I would not cash a cheek on the shippers’ eredit untess | 
have the documents. 

Q. But this transaction was a transaction with the shippers se- 
cured by the shipment? | 

A. Yes, sir; secured by the documents. 

(). The weight stated here in this bill of lading is 276,815 
211  ~=pounds for 600 bales. At what rate is that per bale? 
A. Ata rough guess, about 450 pounds or upwards. 
The average weight ? 

A. Yes, sir. 

Q. The amount drawn at ten pounds per bale, 6,000 pounds ster- 
ling, was about what weight per bale? 

A. The amount drawn at ten pounds per bale—that was, at the 
then current rate of exchange, $48.35 per bale. 

(. Then you paid the Merchants’ National Bank at the rate of 
betwen $45 and $46? 

A. Yes, sir. 

Q. And the proceeds of this draft, against this shipment, to you 
was about $84.50. 

A. Yes, sir; less exchange than I charged them on the New York 
draft, which was about a dollar and a half a thousand. 

©. You have just been asked some questions relative to your 
knowledge of the cotton held by the Merchants’ Bank: that was | 
Norvell, Canfield & Co.’s cotton, was it not ? 

A. Yes, sir; it must have been; they paid for it out of the pro- 
eeeds of that draft; in faet, 1 know from Mr. Moore it was their 
cotton. 
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Q. Then whatever reports came to you concerning Norvell, Can- 
field & Co.’s cotton in St. Louis, whatever value you attached to 
those reports through Mr, Hudson or Mr. Goldman, applied just as 
much to cotton of theirs at the Merchants’ Bank as that held at the 
fourth National Bank, for all you know? 

A. Tam not prepared to answer that. 

Q. Well, it would apply just as much to one as to the other, so 
faras you know? | 

A. Ifany one chooses to apply it I presume it would. 

Q. Well, when you sent down to give a lst of the numbers 
212 of the bales you held so that they would only weigh yours, 
or did Goldman go down and tell you he had weighed Nor- 
vell, Canfield Wd ( ‘0.8. cotton Z 
A. Yes, sir; Norvell, Canfield & Co.’s cotton. 
Ile did weigh your cotton, the cotton that you held? 

A. P did not know at the time that any body else carried any cot- 
ton for them. 

(). So that whatever information you had relative to manipula- 
tions of Norvell, Canfield & Co.’s cotton applied as much _ to cotton 
held in another bank as in your bank ? 

A. | presume it did 


By the Court: 


(2. When did Mr. Norvell begin doing business with your bank? 

A. In 1879 

(). Did you 1 know his condition as to matters of litigation then 
pending ? 

A. I did not. 

(). Did you know that he was in bankruptcy ? 

A. No, Sl] 

(). Did you know anything about his cotton litigation that was 
pending ? 


A. No, sir; I heard of that later, long after that. 


This was all the evidence introduced on the part of the defendant. 


Rebuttal. 


The plaintiffs, to further sustain the issues on their part, offer ev1- 
dence as follows: 
A. A. Paten, recalled for the plaintiffs, testified as follows: 
Direct examination by Mr. Jupson: 
(). You have testified as to your familiarity with cotton prices in 


St. Louis ? 


A. Yes, sir. 
Q. Was it not your business to be acquainted with them 
daily? 
215 A. It was. | 
(). Did you buy much or little cotton in 1852? 


A. Over 50,000 bales. 
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Q. State the value in St. Louis of good middling cotton on the 
Ist day of June 1882. | 
A. The official quotations and the value was 123 cents from May 
20th to June 10th. 


This was all the evidence introduced in the case. | 

Plaintiffs thereon requested the court to charge the jury as fol- 

iows: 
1. The court instructs the jury to find their verdict for plain- 
tiffs, and to assess their damages at the sum which they shall find 
from the evidence was the loss sustained by the plaintiffs 1n conse- 
quence of the actual weight of the cotton being less than the weight 
stated in the bill of lading, which was attached to the bill of ex- 
change, accepted and paid by plaintiffs, not exceeding the sum 
claimed in petition, with interest from date of filing suit, March Ist, 
1885, at rate of six per cent. per annum. 

Which request was by the court refused, to which ruling of the 
court plaintiffs duly excepted at the time. 

Plaintiffs requested the court to charge the Jury as follows: 

2. The possession by the defendant of the cotton notes for the 
bales of cotton pledged by Norvell, Camfield & Company in law 
‘vested in defendant the possession of the bales represented by said 
notes. When, therefore, the GOO bales of cotton in question were 

shipped to plaintiffs upon bill of lading issued upon surrender 
214 ~=of said cotton notes, the defendant continued in law to hold 

the possession of said cotton until the sight draft drawn 
against Knoblauch & Lichtenstein was paid, and the said sight 
draft so drawn against Knoblauch & Lichtenstein was drawn 
against said shipment as fully as the bill of exchange drawn upon 
plaintiffs on said shipment. 

Which request was by the court refused, to which ruling of the 
court plaintiffs duly excepted at the time. 

Plaintiffs requested the court to charge the jury as follows: 

do. If the jury believe from the evidence that defendant held in 
its possession the warehouse receipts (called cotton notes) for the 
six hundred bales of cotton in question as security for indebtedness 
due from Norvell, Camfield & Co. to defendant, and while so hold- 
ing said receipts intrusted the same to one C. H. Camftield, a mem- 
ber of said firm of Norvell, Camfield & Co., for the purpose of eon- 
signing said cotton to plaintiffs, and procuring bill of lading therefor, 


and also certificate of insurance on said cotton, which said bill of 


lading and certificate of insurance was to be attached to a draft 
drawn upon plaintiffs, and the proceeds of the collection or sale of 
sald draft were to be applied to the extinguishment of the indebted- 
ness of said Norvell, Camfield & Co. to defendant: and if vou find 
that said Camfield in procuring said bill of lading caused to be 
stated therein a false and fraudulent statement of the weight of the 
said 600 bales of cotton, and did eause a false and fraudulent state- 
ment of the value of said cotton to be set forth in the certificate of 

insurance, and defendant, receiving said bill of lading and 
215 certificate of insurance from said Camfield, did cause the same 
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to be attached to the sixty-day bill of exchange Crawn upon 
plaintiffs, and did receive the proceeds therefrom and apply the 
same to the discharge of the indebtedness to itself from Norvell, 
Camfield & Co., and thus received benefit from said fraudulent 
representations of said Camfield while in possession of said notes ; 
and if you further find that plaintiffs were induced to accept and 
did accept the said bill of exchange by reason of the false repre:en- 
tations in said bill of lading and certificate of Insurance, and sus- 
tained loss thereby, then the court instructs you that the defendant 
is responsible to plaintiffs in this action for the loss so sustained by 
reason of said false and fraudulent representations so made by said 
Camfield in procuring the said bill of lading, and your verdict 
should be for plaintiffs. 

Which request was by the court refused, to which ruling of the 
court plaintiffs duly excepted at the time. 

Plaintiffs requested the court to charge the jury as follows: 

4. If the defendant, while holding in its possession warehouse 
receipts (known as cotton notes) for bales of cotton stored in the 
cotton warehouses of St. Louis, theretofore pledged to it by Norvell, 
Camfield & Co. as bales of ordinary weight, as shown by the evidence, 
received notice that a number of bales of said Norvell, Camfield 
& Company's cotton stored in said warehouses had been manipu- 
lated by rebaling,so that the weight thereof had been reduced to less 
than the ordinary weight of cotton bales, then it was the duty of defend- 
ant before permitting any of the said cotton bales of said firm = to 

be shipped Lo plaintiffs on bill of lading, representing the 
216 — bales shipped thereon to be of ordinary weight as collateral 

to bill of exchange upon plaintiffs, sold for its, defendant’s, 
benefit, to ascertain whether said cotton so shipped as of ordinary 
weight for its, defendant’s, benefit was of ordinary weight or not; 
and if it further appear that the cotton so shipped was represented 
in the bill of lading as of ordinary weight when in fact it was not 
of ordinary weight, and that plaintiffs suffered loss in consequence 
of such deficiency In weights by reason of accepting and paying the 
bill of exchange drawn against said shipment, then plaintiffs are 
entitled to recover from defendant the loss sosustained. And notice 
to the eashier of defendant was in law notice to defendant, and if the 
cashier received such notice it is Immaterial whether he communi- 
eated the same to the other officers of the bank. 

Which request was by the court refused, to which ruling of the 
court plaintiffs duly excepted at the time. 

Plaintitls requested the court to charge the jury as follows: 

5). If the jury believe from the evidence that Camfield, in order to 
mislead plaintiffs and induce them to accept the bill of exchange 
for six thousand pounds, caused to be placed in the bill of lading a 
false statement of the weight of said cotton, and if the eashier of de- 
fendant knew that part of the cotton of Norvell, Camfield «& Com- 
pany held by them in pledge and from which the cotton shipped 
was taken had been rebaled and the bales reduced in weieht below 
the average weight of ordinary bales of cotton, then it was the 
duty of defendant to ascertain the true weight of the cotton 
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217 = shipped, and if it ange so to do and permitted Norvell, 

Camfield & Company to defraud plaintiffs by misleading 
them as to the true we obit of said cotton and thereby to benefit ie. 
fendant, then defendant cannot retain such benefit, to plaintiffs 
injury, but is liable to plaintiffs for any damage suffered by them 
by reason of the deficiency in weight of said cotton. 

“Which request was by the court refused, to which ruling of the 
court plaintills duly excepted at the time. ) 

Plaintiffs requested the court to charge the jury as follows: 

6. Phe court instructs the jury that the knowledge suflicient to 
charge defendant with responsibility to plaintiffs in this action for 
the loss sustained by plaintiffs in conse equenge the falsity ot the 
statement of weight in the bill of lading d es Fequire knowledge of 


ce 


all the details or the extent of the fraudulent ‘mm: inipulation if they 
tind from the evidence that defendant, by its cashier, prior to the 


shipment had knowledge of the fact of the manipulation and could 
have readily ascertained the details ana extent if it had SeeCT proper 
t 
\\ hich request was by the court refused, to which refusal of the 
aintifls duly except ted at the time. 
laintiffe 3 requested the court to charge the Jury as follows: 
. The fact that a part of the proceeds of the sale of the bill of cr." 


change drawn on plaintiffs, received by defendant, was applied 


paviment ofa note of Norvell, Camfiled & np wedlawer the Mer- 
chants’ National Bank. and that part of the cotton bales SO 
218 shipped had been pledge «| LO threat bank. sscsaiilienels No de- 


fence to this action 1f it appear that the GOO bales were all 
shipped on one bill of lading and that such shipment was made for 
defendant’s benefit and the proceeds thereof, alter paying such note, 
applied ae) payment of its claims agalst Norvell, Camfield Ww Co. 

Which request was by the court refused, to which ruling of the 
court plaintiffs duly excepted at the time. : 

Plaintiffs requested the court to charge the jury as follows: 

S. If the jury find for the plaintiffs they will assess their damages 
at the sam which they shall find from the evidence was the loss 
sustained by the plaintiffs in consequence of the actual weight of 
the cotton being less than the weight stated in the bill of lading 
which was attached to the bill of exchange accepted and paid by 
plainufis, not exceeding the sum claimed in petition, with interest 
from date of filing suit, March Ist, 1885, at rate of six per cent. 
per annum. 

Which request was by the court refused, to which ruling of the 
court plaintiffs duly excepted at the time. 

The court thereupon charged the jury as follows: 


Charge to the Jury. 


There seems to be no dispute as to many of the facts in this ease. 
The cotton in question went forward to the plaintiffs under the bill 
of lading and hypothecation, on which the plaintiffs had a right to 
rely. It also appears that the statements as to w eights contained in 
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the bill of lading were false, whereby a loss to the plaintiffs occurred 
as stated in their petition. Who is responsible therefor? Unques- 
tionably Norvell, Camfield & Co. But is the defendant lia- 

ble? It seems that the defendant had advanced on cotton 
21°) notes pledged to it a sum of money, and entrusted the cotton 

notes to the pledgeor for the purpose of forwarding the same. 
The same were forwarded with the bill of lading and hypothecation, 
whereby the plaintiffs, as acceptors of the @ill, received the same 
In the faith that said bill of lading was a true statement as to 
weight, &e. ' 

There seems to be no doubt that the plaintiffs, relying on the bill 
of lading, accepted the draft accompanying the same, and conse- 
quently had a right to trust to the correctness as to the weight which 
they indicated. 

That there was a fraud perpetrated the jury will probably have 
no difficulty in determining. But who is responsible therefor? 
There is no doubt where the ultimate responsibility rests. In this 
case It is to be determined whether there is an intermediate liability, 
to wit, the connection of the defendant with the fraud perpetrated. 
If the defendant knew of the fraud, to wit, the short weights, and 
with the intent to secure to itself payment of indebtedness by Nor- 
vell, Camfield & Co., caused said bill of lading, together with the 
bill of exchange connected therewith, the proceeds of which it was 
to receive, to be forwarded, then it, the defendant, is responsible for 
the loss incurred; otherwise not. 

The proposition seems to be narrowed down to this inquiry: Did 
the defendant know that the weights were false on the shipment; 
and, if so, did it assent thereto with the intent to defraud the plain- 
tiffs, as acceptors or drawees, of the bill? . Whatever the cashier of 
the defendant bank did the defendant is lable for. fence, the 

inquiry may. be directed to the ascertainment of his know!l- 
220 edge and intent, and also the knowledge and intent of any 
officer of the defendant. 

Did the defendant, through its cashier or any other officer, 
know that there were false weights sent forward in the bill of lading 
and assent to the forwarding of sueh false weights with the in- 
tent of defrauding tne parties plaintiff? Is there any testimony of 
any such fradulent knowledge or intent upon the part of the de- 
fendant? There is no testimony showing that there was any such 
fraudulent intent on the part of the defendant; therefore vour ver- 
dict will be for the defendant. 

To all that part of the charge commencing with the words “ But 
who is responsible therefor? There is no doubt where the ultimate 
responsibility rests,” and continuing to the end of the charge, plain- 
tiffs duly excepted at the time. 

To all that part of the charge contained im the words “ The prop- 
osition scems to be narrowed down to this inquiry: Did the defend- 
ant know that the weights were false on the shipment; and, if so, 
did it assent thereto with the intent to defraud the plaintiffs as ae- 
ceptors or drawees of the bill?” plaintiffs duly excepted at the time. 

To all that part of the charge contained in the words “ Did the 
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defendant, through its eashier or any other officer, know that there 
were false weights sent forward in the bill of lading and assent to 
the forwarding of such false weights with the intent of defrauding 
the parties plaintiff?” plaintiffs duly excepted at the time. i 
To all that part of the charge contained in the words “ Is 
921 there any testimony of any such fraudulent knowledge or 
intent upon the part of the defendant? There is no testi- 
mony showing that there was any such fraudlent intent on the part 
of the defendant; therefore your verdict will be for the defendant,” 
plaintiff’ duly excepted at the time. . 
The jury, under the instructious of the court, rendered a verdict 
for the defendant. 
Thereafter, on the 7th day of April, 1884, plaintiffs filed a motion 
for a new trial as follows: 
Now come plaintiffs and move the court to set aside the verdict 
and for a new trial, and for reasons therefor state— | 
First. The court erred in its declaration of law in instructing the 
jury to find for the defendant. 

Second. The court erred in its instructions to the jury. 

Third. The court erred in refusing the declarations offered by the 
plaintiffs. 

Which was by the court overruled on the 7th day of April, 1884 ; 
to which ruling of the court plaintiffs duly excepted at the time. 

And thereafter plaintiffs present this their bill of exceptions, and 
ask that the same may be signed, sealed, and made part of the 
record herein, which is done during the said March term on the 6th 
day of May, 1884. 

| SAMUEL TREAT, Judge. 


222 Know all men by these presents that we, D. M. MeLeod & 

A. A. A. Reid, as prineipals, and J. H. Overall and I. N. Jud- 
son, as sureties, are held and firmly bound unto the Fourth National 
Bank of St. Louis in the full sum of five hundred dollars, to be paid 
to the said Fourth National Bank of St. Louis, or assigns; to which 
payment, well and truly to be made, we bind ourselves, our heirs, 
executors, and administrators, Jointly and severally, by these pres- 
ents. 

Sealed with our seals and dated this sixth day of May, in the year 
of our Lord one thousand eight hundred and eighty-four. 

Whereas lately at the March term, 1884, of the cireuit court of 
the United States for the eastern district of Missouri, in a suit de- 
pending in said court between Donald M. MeLeod and A. A. A. 
Reid, plaintiffs, and the Fourth National Bank of St. Louis, defend- 
ant, judgment was rendered against the said plaintiffs, and the said 
plaintiffs having obtained a writ of error of the said court to reverse 
the judgment in the aforesaid suit, and a citation directed to the 
said Fourth National Bank of St. Louis, citing and admonishing it 
to be and appear at a Supreme Court of the United States to be 
holden at Washington the second Monday of October next: 

Now, the condition of the above obligation is such that if the 
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said plaintiffs shall prosecute said writ of error to effect and answer 
ell damages and costs if they fail to make good their plea, then the 
above obligation to be void ; else to remain in full force and virtue. 
DONALD M. McLEOD, 
A. A. A. REID, 
By F. N. JUDSON, Attorney. [ SEAL. ] 
J. H. OVERALL. | SEAL. 
F. N. JUDSON. ~ 


Sealed and delivered in presence of— 


Approved by— 


SAMUEL TREAT. 


[endorsed :] No. —. United States cireuit court, eastern district 
of Missouri. D. M. MeLeod & A. A. A. Reid vs. Fourth Nat’l 
Bank, St. Louis. Boad, $500. Filed 6th day of May, 1884. A. P. 
Selby, clerk. 


225 UnitTeD STATES OF AMERICA, ons 
Kastern District of Missourt. { ~~ ° 


I, A. P. Selby, clerk of the circuit court of the United States in 
and for the eastern district of Missouri, do hereby certify the writing 


‘ hereto attached to be a true transcript of the record and proceedings 


had in case No. 2140 of Donald M. McLeod eé al., plaintiffs, against 
Fourth National Bank of St. Louis, defendant, as fully as the same 
remain on file and of record in said case in my office. 

In witness whereof I hereunto subscribe my name and affix the 
seal of said court at office, in the city of St. Louis, in said district, 
this 17th day of July, in the year of our Lord eighteen hundred and 
eighty-four. ee 

[Seal of the United States Circuit Court, Eastern District of Missouri. ] 


A. P. SELBY, 
Clerk of said Court, 
By T. L. CRAWFORD, Deputy. 


Endorsed on cover: E. Missouri C. C.U.S. No. 268. Donald M. 
McLeod and A. A. A. Reid, plaintiffs in error, vs. The Fourth Na- 
tional Bank of St. Louis. Filed July 21st, 1884. 
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IN THE 


Supreme Courtof the United States 


OCTOBER TERM, 1886. 


D. M. McLEOD AND A. A. A. REID, ; 
Plaintiffs in Error, 


i tt . No. 268. 


THE FOURTH NATIONAL BANK OF 
ST. LOUIS, 


Defendant in Error. } 


IN ERROR TO THE CIRCUIT COURT OF THE UNITED STATES 
FOR THE EASTERN DISTRICT OF MISSOURI. 


STATEMENT, ASSIGNMENTS IN ERROR, BRIEF 
AND ARGUMENT OF PLAINTIFE AN ERROR. 


FREDERICK N. JUDSON, 
WITH WHOM IS JOHN H. OVERALL, 
For Plaintif§in Error. 


Nixon-Jones Printing Co., 210 and 212 Pine Street, St. Louis. 
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IN THE 


Supreme Court of the United States. 


OCTOBER TERM, 1886. 


DONALD M. McLEOD AND A. A. A. } 
REID, 
Plaintiffs in Error, 


US e 


No. 268. 


THE FOURTH NATIONAL BANK OF 
ST. LOUIS. ; 


STATEMENT. 


This is a suit by plaintiffs in error, citizens of Great 
Britain, merchants of Glasgow, to recover from defendant 
$9,000, the damages sustained by them in consequence of 
the shortage of weight in six hundred bales of cotton, 
shipped to them by defendant as bales of full weight, with 
knowledge on defendant’s part of such shortage; plaintiffs 
having accepted and paid bill of exchange, drawn upon them 
against the shipment, relying on the weight of cotton set 
forth in the bill of lading attached to the bill. 


— 


The material facts of the case as set forth in the record 
are not in controversy, and are substantially as follows : — 


THE PLEDGE OF COTTON TO DEFENDANT. 


In the months of March and April, 1882, the defendant 
bank in St. Louis loaned to a copartnership of cotton buy- 
ers, composed of one L. C. Norvell, one John Camfield 
and one Eimer, doing business under name of Norvell, 
Camtield & Co., $64,500 upon the pledge of 1,462 bales 
of cotton, then in store in cotton warehouses of St. Louis, 
the several loans aggregating said amount being represented 
by demand notes of the firm, dated at sundry times between 
14th of March and 26th of April of that year (Rec. p. 41, 
114), and the pledge was effected in the usual manner by 
transferring and delivering to the bank the warehouse re- 
ceipts for the bales of cotton, known as ** cotton notes,’’ 
each bale being represented by a separate cotton note. 

The form of cotton note was as follows: (Rec. p. 28.) 


(No. of bale.) Received in store of ......, one bale 
of cotton in apparent good order of the above number and 
following marks, (marks if any) deliverable to bearer upon 
return of this receipt, and payment of warehouse charges, 
risk of fire excepted. 


o~ 
‘ 


Signed, 
’ 
TrOTTeTTT TTT TTS 


On the back is stamped or printed the word ‘¢ cotton 
note.’’ 

The cotton note identifies the bale, which it represents 
by a number, corresponding with number upon the tag at- 
tached to the bale. The cotton note does not specify the 
weight of the bale, but the recognized average weight 
among bankers and dealers is from 450 to 500 pounds, 
(Rec. p. 91); in the cotton year 1881-1882, the average 
weight was said to be 488 pounds (Rec. pp. 62, 63), and 
so rare. was a deviation from this average weight (one or 


—> — 


two bales ina hundred or more under 400 pounds) that 
bankers in St. Louis in all cases assumed in accepting cot- 
ton notes as collateral, that bales were of average weight 
(Ree. pp. 91, 115). A bale of over 300 pounds, however, 
is suid to be of merchantable weight, that is subject to be 
tendered in performance of contract, payment of course 
being made by the pound. (Rec. p. 62.) In the plead- 
ings, through clerical error, the term merchantable bale is 
sometimes used instead of average bale. 

As will be readily computed, the loan by defendant was 
at rate of over $44 per bale; the bales being assumed to 
be of average weight, and the cotton of good medium 
grade; the cotton being subject to the lien of storage 
charge at rate of fifty cents, for first month, and twenty- 
five cents, for each succeeding month, and on this basis the 
usual margin was left for the protection of the bank. 

In April, 1882, middling cotton in St. Louis market 
ranged from 11 to 11 1-2 cents per pound, and ‘* rejected ”’ 
cottons, or cottons of mixed grade ranged from three quar- 
ters of a cent to a cent and a half cheaper. (Rec. p. 93.) 


THE REBALING AND FRAUDULENT MANIPULATION OF COTTON. 


The bales pledged to the bank by Norvell, Campfield & 
Company however were not of average weight nor did they 
all contain good medium cotton; but were made by rebal- 
ing cotton taken from original bales of average weight under 
the following circumstances. 

Norvell, Campfield & Company, having purchased, and 
on store in the St. Louis Cotton Compress Company, one 
of the cotton warehouses of St. Louis, 1085 bales of aver- 
age weight, but ‘* rejected’’ cotton: 7.e.,of mixed grades, 
withdrew them from the warehouses (without, as it ap- 
peared, delivering up all the cotton notes therefor), and 
sent them to a cotton ‘‘ pickery ’’ conducted by one Hud- 
son, for sorting and rebaling. Hudson acting under the 


a ewe 


instructions of Campfield, one of the firm, opened the bales, 
separated the cotton of the different grades, and rebaled 
the cotton, putting each grade by itself. To quote Hud- 


son’s testimony. (Rec. p. 29.) 


‘¢] received the cotton. I would open about ten bales 
‘¢and separate the grades, and put the different grades to- 
‘¢oether, and return them to the warehouse under the same 
‘cnumber. Icouldn’t return all the cotton that I received 
‘©inthe bales, becausel could not make them merchantable 
‘¢bales, and put them in shape, weighing as much as they 
‘¢did. Whenthey were returned, they did not weigh with- 
‘¢in about 120 to 180 pounds per bale as much when I re- 
‘¢ceived them, as when I sent them back. * * * The 
‘excess was baled in the same manner and sent to the 
‘¢Factors and Brokers’ warehouse.’’ (Another ware- 
iis 2 


The same tags which were on the bales when received 
were on them when returned to the warehouse from which 
they came (Rec. p. 29), while the new ‘* excess bales ”’ 
were sent to the other warehouse, where tags were placed 
upon them and new cotton notes in the usual form given 


for them to Norvell, Camfield & Company (Ree. p. 30). 


THE SUMMARY OF THESE ‘* REBALING’”’ OPERATIONS 


at the Hudson *‘ pickery ’’ under Camtield’s directions ( Rec. 
p. 35), was, that duringthe months of March and April, 1882, 
1,085 bales were received from the St. Louis Cotton Com- 
press warehouse of aggregate weight of 558,704 lbs., mak- 
ing an average weight per bale of 514 Ibs. ; that the aggre- 
gate weight of the same bales as returned to the same ware- 
house after being over-hauled and rebaled was 376,512 lbs., 
making an average weight per bale of 347 lbs., and that the 
number of ‘* excess bales’’ made out of the cotton taken 
from the original bales and sent to the Factors and Brokers’ 
warehouse, was 514 of aggregate weight of 174,074, making 
an average per bale of 325 lbs. 
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The dates of these rebaling operations (Rec. p. 35), thus 
creating 1,599 bales out of 1,085 original bales, correspond 
closely with the dates of the pledging of 1,462 cotton notes 
by Norvell, Camfield & Company to the defendant bank as 
collateral to the loan of $64,500. (Rec. p. 41.) Thus 
the first lot of these bales was received at the pickery for 
rebaling on March 9th, 1882, andthe last lot on April 24th, 
1882 (Rec. p. 35), while on March 14th, 1882, the first 
lot of cotton notes seems to have been pledged at the bank, 
and the last of the 1,462 notes was pledged to the bank on 
April 26th, 1882. (Ree. p. 41.) 


DEFENDANT'S INTRODUCTION OF NORVELL ABROAD. 


Immediately after these rebaling operations and the pledg- 
ing of the cotton notes to defendant, L. C. Norvell, one of 
the firm of Norvell, Camfield & Co., left St. Louis for 
Europe, for the purpose of ** extending the business con- 
nections of his firm ’’ and *¢ to solicit orders for sale of their 
cotton’? (Rec. pp. 23,51), borrowing from defendant on 
his individual note, $600.00, secured by his certificates of 
membership in Merchants Exchange and Cotton Exchange 
of St. Louis (Rec. p. 41). He received from defendant 
the following general letter of introduction: (Rec. p. 16.) 


FourtH NATIONAL Bank OF St. Louis, 
St. Louis, April 26, 1882. 
To whom it may concern: 

This is to introduce in the bearer, Mr. L. C. Norvell, 
senior of the firm of Norvell, Camfield & Co., cotton-buyers 
of this city. 

Mr. Norvell is regarded by cotton men of this city as an 
excellent judge of the staple, and from our own experience 
having handled their domestic bills against purchasers of 
cotton to a large extent, we know the firm to have given 
general satisfaction to their patrons. 

Mr. Norvell visits England and the Continent with a view 


— 


of extending the firm business connections abroad, and be- 
lieving them to be reliable and trustworthy, we cheerfully 
commend their house to the trade in their line. 
Very Respectfully, 
EF. W. BreBENGER, 
Cashier. 
(Seal of Fourth Nat. Bank. ) 


And also the following to the Deutsche Bank, Berlin, Lon- 
don Agency, the London correspondent of defendant: (Rec. 
p. 23.) 3 


GENTLEMEN: ** Permit me to introduce to you in the 
‘s-bearer of this, Mr. L. C. Norvell of the firm of Norvell, 
‘¢Camfield & Co., cotton buyers of this city. Mr. Nor- 
‘¢vell visits England with a view of forming business con- 
‘¢ nections, soliciting orders from spinners and others for 
‘¢the purchase of cotton, and in pursuit of this object may 
‘¢ have occasion to consult and advise with you. 

‘¢T would bespeak for Mr. N. your kind attention and 
‘©any favors shown him will be duly appreciated. 

‘¢ Yours most respectfully, 
(Seal of 4th Nat. Bank.) ‘* F. W. Bresencer, Cashier.’’ 


Norvell, armed with these letters from defendant, and 
also with letters secured on the following day, April 27, 
from the Secretaries of the St. Louis Merchants and Cotton 
Exchange,’ proceeded on his way to Europe to negotiate 
sale of the cotton. 


RUMORS OF SHORT WEIGHTS REACH DEFENDANT. 


Meanwhile in St. Louis rumors began to be circulated 
among cotton men as to cotton bales of Norvell, Camfield 
& Co., being short weight (Rec. p. 65), and in this connec- 
tions rumors derogatory to Norvell seem also to have been 


1 It appears from the dates of these letters that Norvell was mistaken 
in his recollection, as to their being shown to defendant before defend- 
ant’s letters of April 26 were written. 
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current (Rec. p. 133); and during latter part of May, Mr. 
Goldman, a cotton merchant, director in the St. Louis 
warehouse and a customer of defendant, hearing of these 
short weight rumors, informed Biebenger, defendant’s 
cashier that ‘* he had heard that there had been some cot- 
‘‘ton picked up of Norvell, Camtield & Co., and asked 
‘shim if he held any notes.’’ (Ree. p. 66.) At Bieben- 
gers request, Goldman had the warehouse superintendent 
weight some 15 or 16 bales, and reported the weights being 
between 390 and 400. Biebenger looked over the cotton 
notes of the bank in Goldman’s presence (Rec. p. 66), 
and reported that he found a few of them. 


ADDITIONAL MARGIN DEMANDED BY DEFENDANT ON ACCOUNT 
OF SHORTAGE RUMORS. 


Immediately upon this, on May 26, Biebenger served 
notice upon Camfield to put up an additional margin of $4 
per bale, in addition to paying upon the accrued interest on 
the various notes (the interest aggregating some $700 or 
$800, Rec. 105, 121, 123). 

Although on direct examination (Rec. p. 105) of Mr. 
Biebenger, it is intimated that the accumulating storage was 
one reason for this call for margin, on cross-examination 
(Rec. p. 123) he admits that the ‘*rumors’’ were the 


cause, saying: 


‘¢T admit, and [ told you so, that I called for additional 
‘¢margin, because Mr. Goldman had informed me that the 
‘¢rumor was that there was some short or light weight cot- 
‘‘ton. The storage really had nothing to do with it, it 
‘sentered into the calculation as a matter of course.’’ 

At date of the call for margins, cotton was advancing in 


value, having advanced a quarter to three-eighths of a cent 
since loans were effected. 

Mr. Biebenger testified (Camfield’s testimony was not 
obtainable as he had absconded after discovery of the fraud ) 
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that Camfield on being informed of these rumors of short 
weight admitted that some ‘ rejected ’’ or ‘* cow-eaten ”’ 
bales had been sent to the pickery, to be put in shape, but 
that this was a ‘* very limited number,’’ and by far the 
greater number was of ‘ very fine quality,’’ and ‘* had not 
been handled or over-hauled,’’ and that he (Camfield ) vol- 
unteered to have some of the cotton weighed, and after- 
wards brought up a statement of the weight of 40 bales. 
This statement furnished by Camfield, shows average weight 
of 393 pounds. (Rec. p. 72.) 

The margin and interest thus called for was paid by 
Camfield on different dates (Rec. p. 122), payment being 
completed on 2nd of June; $950 of the amount being raised 
by a new demand note secured by 10 additional cotton 
notes, and Camfield’s certificates of membership in the 
Merchants’ and Cotton Exchanges. 


EXPRESS NOTICE OF SHORTAGE TO DEFENDANT FROM HUD- 
SON, THE COTTON ‘* PICKER.’ 


Hudson, the pickery proprietor, who had rebaled the 
cotton, having learned from Camfield, that he had been 
called on for margins by the bank, went to the bank (to 
quote his words), (Rec. p. 37) on cross-examination, 


‘To let them (the bank) know exactly what I did to the 
‘¢cotton. I understand there would be some trouble about 
‘*the cotton, and I went there to let them know al/ ahout 
66 a¢,”’ 


He went to the bank during business hours, and told Mr. 
Biebenger (Rec. p. 33): — 


‘* 7] wanted to state to him what I did to the cotton. He 
‘¢asked me what I did, and I told him in sending the cot- 
‘¢ton back I did not put as much in a bale. I told him the 
‘* cotton did not weigh as much as it did when I received 
‘<it, and then he asked me, he says: ‘ Suppose you got two 
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‘‘ bales weighing a thousand pounds, you make three bales 
‘* out of that,’ and I told him that is about the way it was 
‘* done.”’ 


He and, as he remembered,.Mr. Biebenger made calcu- 
lation to that effect on a piece of paper. No one was 
present at the conversation, but Mr. Biebenger and himself. 
Mr. Biebenger did not ask the number of bales manipulated, 
nor did he (Hudson), state the number. 

Mr. Biebenger admits the interview with Hudson, and 
the latter’s statement in substance as to what he did to the 
cotton (Rec. pp. 106, 124, 126), but did not recollect the 
figuring on paper, and he had such confidence in Camfield 
and deemed himself fully protected by the additional mar- 
gin, so he did’nt consider it of sufficient importance to in- 
quire of him how many bales had been ‘* overhauled.’’ 
(Rec. p. 125.) 


NO FURTHER INQUIRY BY DEFENDANT. 


No further inquiry of Hudson or any one else was made 
by Biebenger or any one on behalf of defendant, and no 
investigation of any kind was made or attempted by them 
to ascertain the actual extent of the shortage, although 
stocks of cotton were growing lighter daily, as the season 
was drawing to a close, and bales were promptly weighed, 
at trifling expense, on request (Rec. p. 76). Biebenger 
testified that he gave the matter no concern, ‘* felt no un- 
easiness,’’ being satisfied with Camfield’s statement, that 
the defendant was sufficiently secured by the increased 


margin. 
NORVELL IN EUROPE. 


Meanwhile, Norvell had arrived in Europe and proceeded 
to use defendant’s letters (supra) ‘*in extending his firm’s 
business connections,’’ and ** soliciting orders’’ for their 
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cotton, and presented defendant’s letter (supra) to defend- 
ant’s London correspondent, the Deutsche Bank. The 
manager having given him a letter to their Liverpool agent 
(Rec. p. 23) as **warmly recommended ’’ by defendant, 
wrote to defendant (Rec. p. 24) asking confidential infor- 
mation concerning the ‘* means, trustworthiness and stand- 
ing’’ of Norvell, Camfield & Co. Receiving this letter of 
inquiry in due course, Biebenger (defendant’s cashier) 
writes the following letter on June 15, after the disclosures 
above detailed (Rec. p. 24):— 
Sr. Louis, June 15, 1882. 

Deutsche Bank, Berlin, London Agency, London: 

In answer to yours of 3d inst., inquiring about 


GENTS 

means, trustworthiness and standing of Norvell, Camfield 
& Co., of this city, I desire to say that Mr. Camfield, one 
of the partners, informs me that the capital invested in 
their concern is about $15,000, owned almost entirely by 
himself and the junior partner, Mr. Eimer. While Norvell, 
the senior of the firm, is well regarded as an excellent 
judge of cotton, he personally does not enjoy the confidence 
and respect in the same degree as the other members of the 
house. Nevertheless, I am of the opinion that so long as 
Mr. Camfield remains in the firm, he will carry out its con- 
tracts and obligations faithfully and to the best of. his 
ability. Respectfully, 

F, W. Brepencer, Cashier. 


Mr. Biebenger testified (Rec. p. 133) that while he did 
not demand payment of the notes, he may have told Cam- 
field that as the cotton season was drawing to a close, it 


was advisable to sell the cotton, and that Camfield spoke of 


Norvell’s intention and said he expected news from him every 
day, that he had completed the sale of some of the cotton. 


PLAINTIFFS IN ERROR AGREE TO ACCEPT DRAFT WITH SHIP=- 
MENT OF 600 BALES. 


Meanwhile Norvell had called on plaintiffs in Glasgow, in 
the latter part of June, and presented his credentials, in- 
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cluding the general letter of introduction from defendant 
(Rec. p. 11), and the letter from the Deutsche Bank at 
London to their correspondents, and on or about 7th of 
July, plaintiffs, having negotiated sale of the cotton, agreed 
with Norvell to accept the sixty day bill of exchange of his 
firm for £6,000, against shipment of 600 bales of cotton ; 
bales on Norvell’s statement to contain about 500 Ibs. 
(Rec. p. 12.) 

After making similar agreement with S. and E. Smith, 
merchants of Liverpool, as to 500 bales of cotton (whose 
claim against defendant is also in controversy ), Norvell re- 
turned to America. Learning on his arrival in New York 
that defendant declined to buy their 60 day foreign bills, he 
sold the bills to Knoblauch & Lichtenstein, bankers of New 
York, having first exhibited to them the letter of introduc- 
tion from defendants’ cashier, addressed ** to whom it may 
concern ’’ (Rec. p. 25). 


THE SHIPMNET TO PLAINTIFFS IN ERROR. 


Meanwhile Camfield and defendant, having been advised 
by Norvell of this sale to Knoblauch and Lichtenstein, pro- 
ceeded on July 25, before Norvell’s return, with the ship- 
ment to plaintiffs. It was made in the following manner: — 

Norvell, Camfield & Co. had at this time a demand note 
in the Merchants’ National Bank of $9,483.60, secured by 
207 or 209 cotton notes (Rec. p. 100). As this was the 
only pledge of the firm’s cotton at that bank, it was deter- 
mined to include it in this first foreign shipment with the 
cotton of defendant. 


FALSE WEIGHT INSERTED IN BILL OF LADING 


Accordingly defendant intrnsted to Camfield 393.of its 
cotton notes, and he accompanied by the messenger of the 
Merchants’ Bank (Rec. pp. 100, 102), proceeded to the 
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railroad shipping office (Rec. pp. 58, 59), and delivered to 
the freight agent the 600 cotton notes ; 430 of the St. Louis 
Warehouse and 170 of the Factors and Brokers. The 
freight agent thereupon made out the through bill of lading 
(Rec. p. 17) for the 600 bales under the directions given 
him by Camfield. The weight thus inserted in the bill of 
lading by Camfield was 276,815 pounds (average weight of 
over 460 pounds). The bill of lading was in usual form, 
and contained the usual condition, ‘*‘ Weight, measure, etc., 
unknown.’’ 

Camfield caused to be attached to the bill of lading, a 
certificate of insurance, valuing cotton shipped at $33,849, 
and also power of hypothecation in usual form (Rec. p. 18). 
He also forwarded by mail to plaintiffs in error, invoices of 
the cotton, and detailed certificates of weights, signed by 
one C. E. Haggerty, purporting to give weight of each 
bale, and aggregating the weight stated in the bill of lad- 
ing, 276,815 pounds (Rec. pp. 20, 22). 

Mr. Haggerty testified on the trial (Rec. pp. 60, 62), 
that he never weighed or saw the cotton, and that he signed 
the statements handed him by Camfield presuming ‘* it was 
all right.’’ 


PROCEEDS OF SHIPMENT COLLECTED BY DEFENDANT AND ITS 
OWN DEBT PAID THEREWITH. 


Camfield brought the bill of lading and accompanying 
documents to the defendant bank, and there they were at- 
tached to a bill of exchange drawn in name of Norvell, 
Camfield & Company, as drawers, on plaintiffs in error for 
sum of £6,000, payable sixty days after date (Rec. p. 16). 
At same time a sight draft was drawn by Norvell, Camfield 
& Co., on Knoblauch & Lichtenstein as per the agreement 
made by Norvell for the proceeds of the bill at agreed rate 
of exchange $29,010. This latter sight draft was cashed 
by defendant, and the proceeds less exchange, $28,973.74 
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(Rec. p. 47) placed to credit of Norvell, Camfield & Co. 
From this amount a cashier’s check for $9,483.60 was given 
to the messenger of the Merchants’ National Bank by de- 
fendant, and the balance $19,490.14 was applied by defend- 
ant to payment of its demand notes, secured by the cotton 
shipped. It was testitied by Mr. Biebenger, defendant’s 
cashier, that the proceeds more than paid defendant’s loan 
upon the cotton, leaving balance to credit of Norvell, 
Camfield & Co. (Ree. p. 112.) 

Other shipments followed, 500 bales to S. & E. Smith 
in Liverpool a few days later, and a shipment to Inman, 
Swan & Co., of New York, on August 28 (Rec. p. 48), 
both of these shipments being wholly of defendant’s cotton 
(Rec. p. 57), and by these several shipments all of the 
1,472 bales at one time in defendant’s possession were 
‘¢ unloaded ;’’ and the result of the whole business was, that 
the entire indebtedness of Norvell, Camfield & Co. to de- 
fendant (aggregating originally $64,500.00 and reduced by 
the margin payment), was paid in ful/, principal and inter- 
est,from the proceeds of these shipments, and after such 
liquidation there was left to Norvell, Camfield & Co.’s 
credit on August 29, 1882, a balance of $5,089.91. 


PLAINTIFFS IN ERROR PAY THE DRAFT. 


The sight draft on Knoblauch & Lichtenstein was duly 
paid on presentation (Rec. p. 25), (Knoblauch & Lichten- 
stein having no knowledge of the facts hereinbefore stated 
as.to the manipulation of the cotton), and the 60-day draft 
on plaintiffs in error, with documents attached, was for- 
warded to Glasgow, and in due course of mail was pre- 
sented for acceptance (Rec. pp. 12, 13). Plaintiff’s in 
error having no knowledge or suspicion of any fraud, and 
relying upon the statement of weights contained in the bill 
of lading, and all the ‘‘ documents’’ appearing in regular 
form, and ** believing that they were doing business with a 
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‘¢ firm, that was reliable and trustworthy, as recommended by 
‘their bankers,’’ accepted the bill, relying upon the ac- 
curacy of the weights as stated (Rec. p. 13). 


THE FRAUD DISCOVERED. 


On August 29 the 600 bales of cotton arrived in Glasgow 
by steamer, and plaintiffs in error, to obtain possession, 
were compelled to pay the bill of exchange. Without such 
payment they could not obtain the cotton (Ree. p. 14). On 
the same day, as soon as the cotton was weighed on deliv- 
ery from the steamer, a great shortage in weight was dis- 
covered. Each bale was carefully examined, and there was 
no sign of breakage or tampering during transit (Rec. p. 
15). Theaggregate groxs weight was only 206,045 pounds, 
showing a deficiency of 70,772 pounds, as compared with 
the weights stated in the bill of lading (Rec. p. 15). 


DAMAGE OF PLAINTIFFS IN ERROR. 


Notwithstanding cotton had advanced in price and plaint- 
iffs in error used every means to realize the best possible 
price, their actual loss from deficiency in weights alone (al- 
though a large part of the cotton was of inferior grade), was 
$8,722.15. 

Immediately upon discovery of fraud, plaintiffs in error 
cabled to St. Louis, but by that time, as already stated, the 
fraud had been successfully accomplished, the cotton held 
by the bank had all been shipped; the balance realized af- 
ter paying the bank in full drawn out; the firm of Nor- 
vell, Camfield & Co. abandoned business and Camfield 
disappeared to parts unknown (Rec. p. 43, 44). Early in 
January, 1883, one of plaintiffs in error, in company with 
a representative of S. and E. Smith, of Liverpool, made 
demand upon defendant, but defendant declined to recognize 
any obligation in the matter (Rec. p. 64). 


— 

Plaintiffs in error, in their petition setting out the sub- 
stance of facts herein detailed, «wlleged that defendant knew 
of the shortage of weight, and with such knowledge was 
party to the shipment of the cotton as full weight, and by 
accepting and retaining the proceeds, was the beneficiary of 
the fraud perpetrated upon plaintiffs in error. 

The answer was a general denial. 

The court overruled defendants demurrer to the evidence 
at close of plaintiffs’ testimony (Rec. p. 85), but at the 
close of all the testimony the court refused all the instrue- 
tions requested by plaintiff in error, and directed the iti 
to return a verdict for defendant in the following charge : 


CHARGE OF THE COURT DIRECTING VERDICT FOR DEFENDANT. 


There seems to be no dispute as to many of the facts in 
this cause. The cotton in question went forward to the 
plaintifts under the bill of lading and hypothecation, on which 
the plaintiffs had a right to rely. It also appears that the 
statement as to w eights contained in the bill of lading were 
false, whereby a loss to the plaintiffs occurred as stated in 
their petition. Who is responsible therefor? Unquestion- 
ably Norvell, Camfield & Co. But is the defendant liable? 
It seems that the defendant had advanced on cotton notes 
pledged to ita sum of money, and entrusted the cotton notes 
to the pledgor for the purpose of forwarding the same. The 
same were forwarded with the bill of lading and hypotheca- 
tion, whereby the plaintiffs, as acceptors of the bill, received 
the same in the faith that said bill of lading was a true state- 
ment as to weight, etc. 

There seems to be no doubt that the plaintiffs, relying on 
the bill of lading, accepted the draft accompanying the 
same, and consequently had a right to trust to the correct- 
ness as to the weight which they indicated. 

That there was a fraud perpetrated the jury will probably 
have no difficulty in determining. But who is responsible 
therefor? There is no doubt where the ultimate responsi- 
bility rests. In this case it is to be determined whether 
there is an intermediate liability, to-wit, the connection of 
the defendant with the fraud perpetrated. If the defendant 
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knew of the fraud, to-wit, the short weights, and with the 
intent to secure to itself the payment of indebtedness by 
Norvell, Camfield & Co., caused said bill of lading together 
with the bill of exchange connected therewith, the proceeds 
of which it was to receive, to be forwarded, then it, the de- 
fendant, is responsible for the loss incurred ; otherwise 
not. 

The proposition seems to be narrowed down to this in- 
quiry: Did the defendant know that the weights were false 
on the shipment; and, if so, did it assent thereto with the 
intent to defraud the plaintiffs, as acceptors or drawees of 
the bill? Whatever the cashier of the defendant bank did, 
the defendant is lable for. Hence the inquiry may be di- 
rected to the ascertainment of his knowledge and intent, 
and also the knowledge and intent of any officer of the de- 
fendant. 

Did the defendant, through its cashier or any other of- 
ficer, know that there were false weights sent forward in 
the bill of lading, and assent to the forwarding of such false 
weights with the intent of defrauding the parties plaintiff? 
Is there any testumony of any such fraudulent knowledge 
or intent upon part of defendant? There is no testimony 
showing that there was any such fraudulent intent on the 
part of the defendant; therefore your verdict will be for the 


defendant. 
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ASSIGNMENT OF ERRORS. 


The errors — by plaintiffs in error are as follows 
(Rec. p. 1): 
The veal of the court to give the following instruc- 


tions requested by plaintiff in error: — 


(Ree. p.140.) Férst. The court instructs the jury to find 
their verdict for plaintiffs, and to assess their damages at the 
sum which they shall find from the evidence was the loss 
sustained by the plaintiffs in consequence of the actual 
weight of the cotton being less than the weight stated in the 
bill of lading, which was ‘attached to the bill of exch: ange, 
accepted and paid by plaintiffs, not exceeding the sum 
claimed in petition, with interest from date of ‘tiling suit, 
March 1, 1883, at rate of six per cent. per annum. 


The refusal of the court to give the following instruction 


to the jurv requested by plaintiffin error:— 


(Ree. p. 140.) Second. The possession by the defendant 
of the cotton notes for the bales of cotton pledged by Nor- 
vell, Camfield © Company in law vested in defendant the 


possession of the bales represented by said notes. When, 


therefore, the 600 bales of cotton in question were shipped 
to plaintiffs upon bill of lading issued upon surrender of 
said cotton notes, the defendant continued in law to hold the 
possession of said cotton until the sight draft drawn against 
Knoblauch & Lichtenstein was paid, and the said sight draft 
so drawn against Knoblauch & Lichtenstein was drawn 
against said shipment as fully as the bill of exchange drawn 
upon plaintiffs on said shipment. 


The refusal of the court to give the following instruction 
requested by plaintiffs in error :— 


(Ree. p. 140.) Third. If the jury believe from the evi- 
dence the defendant held in its possession the warehouse 
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receipts (called cotton notes) for the six hundred bales of 


cotton in question as security for indebtedness due from 
Norvell, Camtield & Co. to defendant, and while so holding 
said receipts intrusted the same to one C. H. Camfield, a 
member of said firm of Norvell, Camftield & Co., for the 
purpose of consigning said cotton to plaintiffs, and procur- 
ing bill of lading therefor, and also certificate of Insurance 
on said cotton which said bill of lading and certificate of in- 
surance was to be attached to a draft drawn upon plaintiffs, 
and the proceeds of the collection or sale of said draft 
were to be applied to the extinguishment of the indebted- 
ness of snid Norvell, Camtield & Co., to defendant: and if 
you find that said Camfield in) procuring said bill of lading 
eaused to be stated therein a false and fraudulent statement 
of the weight of the said 600 bales of cotton, and did cause 
a false and fraudulent statement of the value of said cotton 
to be set forth in the certificate of insurance, and defend- 
ant, receiving said bill of lading and certificate of insur- 
ance from said Camfield, did cause the same to be attached 
to the sixty-day bill of exchange drawn upon plaintiffs, aod 
did receive the proceeds therefrom and apply the same to 
the discharge of the indebtedness to itself from Norvell, 
Camfield & Co., and thus received benefit fromm said fraudu- 
lent representations of said Camfield while in possession of 
said notes; and if you further find that plaintiffs were in- 
duced to accept and did accept the said bill of exchange by 
reason of the false representations in said bill of lading and 
certificate of insurance, and sustained loss thereby, then the 
court instructs you that the defendant is responsible to 
plaintiffs in this action for the loss sustained by reason of 
said fraudulent representations so made by said Camfield in 
procuring the said bill of lading, and your verdict should 
be for pl: aintiffs. 


The refusal of the court to give the following instruction 
requested by plaintiff in error : — 


(Ree. p. 141.) Fourth. If the defendant, while holding 
in its possession warehouse receipts (known as cotton notes ) 
for bales of cotton stored in the cotton warehouses of St. 
Louis, theretofore pledged to it byNorvell, Camfield & Co., 
as bales of ordinary weight, as shown by the evidence, re- 
ceived notice that a number of bales of said Norvell, Cam- 
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field & Company’s cotton stored in said warehouses had 
been manipulated by rebaling, so that the weight thereof had 
been reduced to less than the ordinary weight of cotton bales, 
then it was the duty of defendant before permitting any of 
the said cotton bales of said firmto be shipped to plaintiffs on 
bill of lading, representing. the bales shipped thereon to be 
of ordinary weight as collateral bills of exchange upon 
plaintiffs, sold for its, defendant’s, benefit, to ascertain 
whether said cotton so shipped as of ordinary weight, for its, 
defeneant’s benefit was of ordinary weight or not; and if 
it further appear that the cotton so shipped was represented 
in the bill of lading as of ordinary weight when in fact it was 
not of ordinary weight, and that plaintiffs suffered losses in 
consequence of such deficiency in weights by reason of ac- 
cepting and paying the bill of exchange drawn against said 
shipment, then plaintiffs are entitled to recover from de- 
fendant the loss so sustained. And notice to the cashier 
of defendant was in law notice to defendant, and if the 
eashier received such notice it is immaterial whether he 
communicated the same to the other officers of the bank. 


The refusal of the court to give the following instruc- 


tions requested by plaintiff in error :— 


(Rec. p. 141.) Fifth: If the jury believe from the evi- 
dence that Camtield, in order to mislead plaintiff and in- 
duce them to accept the bill of exchange for six thousand 
pounds caused to be placed in the bill of lading a false state- 
ment of the weight of said cotton, and ifthe cashier of de- 
fendant knew that part of the cotton of Norvell, Camtield 
& Company held by them in pledge and from which the 
cotton shipped was taken had been rebaled and the bales 
reduced in weight below the average weight of ordinary 
bales of cotton, then it was the duty of defendant to ascer- 
tain the true weight of tne cotton shipped, and if it failed 
so to do and permitted Norvell, Camfield & Company 
to defraud plaintiffs by misleading them as to the true 
weight of said cotton and thereby to benefit defendant, then 
defendant cannot retain such benefit, to plaintiff’s injury, 
but is liable to plaintiffs for any damage suffered by them 
by reason of the deficiency in weight of said cotton. 
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The refusal of the court to give the following instruction 


requested by plaintiffs in errors : — 


(Ree. p. 142.) Sixth. The court instructs the jury that 
the knowledge sufficient to charge defendant with responsi- 
bility to plaintiffs in this action for the loss sustained by 
plaintifts 1 in consequence of the falsity of the statement of 
weight in the bill of lading does not require knowledge of 
all the details or the extent of the fraudulent manipulation 
if they find from the evidence that defendant, by its cashier, 
prior to the shipment, had knowledge of the fact of the 
manipulation and could have readily ascertained the details 
and extent if it had seen proper to do so. 


The refusal of the court to give the following instruction 
requested by plaintiffs in error : — 


(Rec. p. 142.) Seventh : — 


The fact that a part of the proceeds of the sale of the bill 
of exchange drawn on plaintiffs, received by defendant, was 
applied to payment of a note of Norvell, Camfield & Com- 
pany due the Merchants’ National Bank, and that part of 
the cotton bales so shipped had been pledged to that bank, 
constitutes no defense to this action if it appear that the 
600 bales were all shipped on one bill of lading and that 
such shipment was made for defendant’s benefit and the 
proceeds thereof, after paying such note, applied to the 
payment of its claims against Norvell, Camfield & Co. 


(Rec. p. 142.) Highth: The refusal of the court to give 
the following instruction requested by plaintiffs in error : — 


If the jury find for the plaintiffs they will assess their 
damages at the sum which they shall find from the evidence 


was the loss sustained by the plaintiffs in consequence of 


the actual weight of the cotton being less than the weight 
stated in the bill of lading which was yattached to the bill of 
exchange accepted and paid by plaintiffs, not exceeding the 
sum claimed in petition with interest from date of filing 
suit, March Ist, 1883, at rate of six per cent per annum. 
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Ninth. The error of the court in that part of the charge 
to the jury included in words (Rec. p. 142) :— 


‘¢ But who is responsible therefor? There is no doubt 
where thé ultimate responsibilitv rests. In this case it is 
to be determined whether there is an intermediate liability, 
to wit, the connection of the defendant with the fraud per- 
petrated. If the defendant knew of the fraud, to wit, 
the short weights, and with the intent to secure to itself 
payment of the indebtedness by Norvell, Camfield and Co., 
caused said bill of lading together with the bill of exchange 
connected therewith, the proceeds of which it was to re- 
ceive, to be forw: arded, then it, the defendant, is responsi- 
ble for theloss incurred ; otherwise not. 

The proposition seems to be narrowed down to this in- 
quiry: Did the defendant know that the weights were false 
on the shipment; and, if so, did it assent thereto with the 
intent to defraud the plaintiffs, as acceptors or drawees, of 
the bill? Whatever the cashier of the defendant bank did 
the defendant is lable for. Hence the inquiry may be 
directed to the ascertainment of his knowledge and intent, 
and also the knowledge and intent of any offcer of the 
defendant. 

Did the defendant, through its cashier or any other 
officer, know that there were ‘false weights sent forward in 
the bill of lading, and assent to the forwarding of such 
false weights withthe intent of defrauding the parties plaint- 
iff? Is there any testimony of such fr: iudulent knowledge 
or intent upon part of the defendant. There is no testi- 
mony showing that there was any such fraudulent intent on 
the part of the defendant ; therefore your verdict will be 
for the defendant. 


Tenth. The error of the court in the following words of 
the charge to the jury (Rec. p. 142):— 


‘+The proposition seems to be narrowed down to this 
inquiry: Did the defendant know that the weights were 
false in the shipment; and, if so, did it assent thereto with 
the intent to defraud plaintiffs as acceptors or drawees of the 


bill? ”’ 


= 


Eleventh. The error of the court in the following words 


of the charge to the jury (Rec. p. 142): — 


‘* Did the defendant through its cashier or any other 
officer, know that there was false weights sent forward in 
the bill of lading, and assent to the forwarding of such false 
weights with the intent of defrauding the parties plaintiff? ”’ 


Twelfth. The error of the court in the following words 
the charge to the jury (Rec. p. 142): — 


‘¢Is there any testimony of any such fraudulent knowl- 
edge or intent upon the part of defendant. There is no 
testimony showing that there was any such fraudulent in- 
tent on the part of the defendant; therefore, your verdict 
will be for defendant. 
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BRIEF. 


Preliminary to statement of the legal propositions relied 
on by plaintiff, in error in support of their foregoing assign- 


ments of error, the 


MATERIAL UNDISPUTED FACTS 


disclosed by the record may be briefly summarized as fol- 


lows: — 


First. As stated by the court below in its charge; — the 
statement of weights in the bili of lading was false ; the cot- 
ton had been manipulated as alleged and plaintiffs relying in 
good faith upon the correctness of such statement had ac- 
cepted and paid bill of exchange drawn against them, and 
thereby sustained the loss elnimed by them, to wit: 
$8,722.12. 


Second. OF the 600 short weight bales so shipped to 
plaintiffs in error, early 400 had been for several months 
prior to the shipment, in possessien of defendant as pledgees 
(bv transfer and delivery of the warehouse receipts or cot- 
ton notes therefor), securing loan thereon, which loan at 
time of shipments to plaintiff in error was largely in ex- 
cess of the actual value of the cotton (at its true weight), 
but lessthan the apparent value of said cotton estimated at 
the false weight, and the remaining bales included in the 
same shipment had been pledged to the Merchants’ Na- 
tional Bank, and the proceeds of the entire shipment were 
collected by defendant, by its cashing sight draft drawn by 
the pledgors upon the New York bankers, who had thereto- 
fore contracted to purchase the sixty day bill of exchange 
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drawn on plaintiffs in error; the said sixty day bill of ex- 
change and the bill of lading being attached to said sight 
draft; and said proceeds so collected by defendant were 
applied to the payment in full of claim of the Merchants’ 
National Bank (said claim being less per bale than the 
amount collected per bale by defendant by sale of the ex- 
change), then tothe payment in full, of its own loan, upon 
the cotton shipped, and the surplus was paid to the pledg- 


Ors. 


Third. The false statement of weights was inserted in 
the bill of lading by one of the pledgors of the cotton to 
whom the cotton notes had been temporarily delivered by 
the defendant for purpose of exchanging for a bill of lading, 
the latter to be returned to defendant as a substituted se- 
curity, and while such exchange for defendant’s benefit 
under such temporary possession was so being effected. 
The bill of lading with such false statement of weights and 
the certificate of insurance with false valuation, also in- 
serted by the pledgor, were returned to defendant in place 
ot the cotton notes as a substituted security, and with the 
60-day bill of exchange drawn on plaintiffs in error, at- 
tached to the sight draft drawn on the New York bankers, 
as per contract und cashed by defendant as above stated, 
defendant by payment of its claim in full, zi excess over 
the actual value of thecotton, by reason of the false state- 
ment of weights, being thus the direct beneficiary of the 
fraud thus perpetrated. 


Fourth. Some weeks before the shipment of the-cotton, 
defendant by its cashier, received direct information of the 
rebaling, manipulation and consequent short weight of the 
cotton of the pledgors, and ’n consequence thereof, demand- 
ed and received additional margin upon its loan; and said 
cashier, also at the time was tnformed of the manipulation by 
the party who had done the manipulation, and who, he knew, 
could apprise him of the entire extent and details of the 
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shortage of weight; but said cashier did not ask for further 
information resting upon assurance of the pledgor (who 
had directed the manipulation, and thereafter inserted false 
statement of weights), that the bank was protected by 
the additional margin. 


Upon these undisputed faets, which are as clearly estab- 
lished as bya special finding, the Cireuit Court held; 


First. That defendant was not liable unless it knew 
‘through its cashier or other officer, that the bales were 
‘* faise on the shipment,’’ and ‘* assented thereto with intent 
‘* to defraud the plaintiffs.”’ 


And 


Second: That there was no festimony showing such 
‘* fraudulent knowledge or intent on part of the defend- 
ant,’’ and therefore directed a verdict for defendant. 


The several assignments of error may be considered in 
connection with these two rulings of the court belew ; both 
of which, itis submitted, are erroneous, as plaintiffs in error 
contend, defendant being responsible in law for the fraud 
of Camfield, irrespective of its own knowledge of the 
fraud, and being also liable, on because it did nave knowl- 
edge of the fraud sufficient in law to make it lable on that 
ground. 

Considering these propositions in their order: — 


Camtield, the pledgor, to whom defendant, the pledgee 
delivered the documents of title (the cotton notes) for the 
temporary purpose of surrendering them in exchange for a 
bill of lading, such bill of lading to be returned as a ‘* sub- 


stituted security’? received and held such securities and 
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prepared and returned such bill of lading in a fiduciary 


capacity, z.e. as agent of the defendant. 


Story on Bailment, Sec., 299 ; 

Jones on Pledges, See., 86; ei 
Clark v. Iselin, 21 Wallace, 560 ; 

Casey v. Cavaroc, 96 U. 8S. 476; 

White v. Platt, 5 Denio, 269; | 
Hays v. Riddle, 1 Robt. N. Y. 248 ; 
Norterbohn v. Maas, 3 Robt. N. Y. 253; 
Macomber v. Parker, 14 Pick. 47's 
Reeves v. Cupper, 6-8-7350 so \3 
Wav v. Davidson, 12 Gray, 465; 
Thayer v. Dwight, 104 Mass. 254; 
Bruler v. Rose, 57 Iowa, 651; 
Cooper v. Ray, 47 Ill. 53; 

Hutton v. Arnett, 51 Ill. 202. 


2. The false statement of weights being inserted by 
Camfield, while thus acting as agent of defendant, and 
effecting the exchange of securities on its behalf, defend- 
ant receiving and forwardmeg such false bill of lading, and 
collecting and retaining the proceeds of the fraud, thus ob-_ 
taining payment in full of tts own claim, which could not 
have been paid, except by means of the fraud, is in law re- 
sponsible to plaintiffs in error for their loss sustained in 


consequence of such fraud. 


Bigelow on Frauds, p. 362 ; 

Hern v. Nichols, 1 Salkeld, 289, cited in Merch. os 
Bank ». State Bank, 10 Wallace, 646 ; 

Jeffery v. Bigelow, 138 Wend. 518; 

Veazie v. Williams, 8 How. 134; 

Locke v. Stearns, 1 Metc. 560; 

Bennet v. Judson, 21 N. Y. 238; 
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Durst v. Burton, 47 N. Y. 167; 
Craig v. Ward, 3 Keyes, 387: 
Davis v. Bemis, 40 N. Y. 453: 
White v. Sawyer, 16 Gray, 586 : 
Stockwell »v. U. S. 15 Wall. 531; 
Castle v. Bullard, 23 How. 172; 


Story on Agency, 127. 


The Ist, 2d, 3d, 7th, 8th, 9th, 10th, and 11th, assign- 
ments of error should therefore be sustained. 

As the facts on which this liability of defendant for the 
fraud rests, and the amount of plaintisff’ damages are un- 
disputed, and are as clearly established as if a special find- 
ing had been entered, a ventre de novo is not required, but 
under section 701, Rev. Stat., the judgment of the Circuit 
Court should be reversed and judement directed to be en- 
tered in favor of plaintiffs in error. 


Natl. Bank v. Insurance Co., 95 U.S. 6738; 
Fairfield v. County of Gallatin, 100 U. S. 47; 
People’s Bank v. National Bank, 101 U.S. 181; 
Warwick v. Davis, 104 U.S. 775. 


II. 


But even assuming that it devolved upon plaintiffs in 
error to show knowledge of the fraud on part of defendant, 
the court erred in holding that there was no testimony 
showing such knowledge; as there was not only on this 
theory, evidence sufficient to take the case to the jury, but 
it was undisputed that defendant by its cashier had received 
notice of the shortage of weight in its cotton before the 
shipment,and by his own admission, failed or refused to 
learn the extent and details of the fraud, though con- 


scious of having the means of such knowledge before him, 


— 


only because he saw fit to rely upon the assurance of the 
chief actor in the fraud, that the defendant was secured 
by the margins, —and on this view alone, verdict for plain- 


tiff should have been directed. 


Bigelow on Fraud, pp. 288-9 ; 

Wade on Notice, Sees. 5-15; 

Singer v. Jacob, 11 Fed. Rep. 559; _ 

Mackay v. Commercial Bank of New Brunswick, 5 
Privy Council, 294; 

Goodman v. Simonds, 20 How. 343; 

Lodge v. Simonton, 2 P. & W. 4389; 23 Am. Dec. 


note. 


One who is conscious of having the means of knowledge, 
in lawis chargeable with actual knowledge. 


Speck v. Riggin, 40 Mo. 405 ; 
Sensenderfer v. Kent, 83 Mo. 583, and supra. 


Assignments of error 4th, 5th, 6th and all the assign- 
ments excepting specifically to the charge of the court, 
should therefore be sustained. 

Not only was there palpable error in directing a verdict 
for the defendant, but on the undisputed facts verdict 
should be directed for the plaintiffs in error on the ground 
irrespective of the 


of ‘‘actual acknowledge’’ alone 
first point — a venire de novo not being required. 


IIT. 


Defendant being liable on each of the foregoing grounds, 
the action is properly brought as action on the case for de- 
ceit, and the scéenter of the agent is properly set out 1s that 
of the principal. 

Bennett v. Judson, 21 N. Y. 238; 
Mackay v. Commercial Bank S. N. B., 5 Privy Coun. 
294. 
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ARGUMENT. 
LAW OF NEGOTIABLE PAPER NOT INVOLVED. 


It is obvious that the case at bar differs radically from 
the class of cases represented by Hoffman v. Bank of Mil- 
waukee, 12 Wallace, 181, and Goetz ». Bank of Kansas 
City, 119 U.S. 551, involving rights of holders of negoti- 
able paper. Inthe former of the above cases the consignee, 
who had accepted and paid draft to which was attached a 
fraudulent bill of lading, sought to recover back the amount 
from the bank which had discounted the paper in the or- 
dinary course of business without notice of the fraud, and 
in the latter the consignee and drawee, who had accepted 
paper drawn against the consignment upon a fraudulent 
bill of lading, sought to defend the recovery by the bank 
which had discounted the paper in the usual course of busi- 
ness without notice, and in each case it was held that the 
bank discounting the drafts stood toward the acceptors in 
the position of an original lender, and its rights were to be 
determined by the accepted rules governing such relation 
under the law of negotiable paper. 

In the case at bar, however, no such question is pre- 
sented. The defendant was not a_partv to the bill of 
exchange, which was accepted and paid by plaintiffs in 
error in reliance upon the statements of the bill of lading 
attached thereto, the drafts upon plaintiffs in error having 
been purchased by Knoblauch & Lichtenstein, the New 
York bankers, and under theircontract to purchase defend- 
ant cashed a sight draft upon them for the proceeds of the 
exchange, defendant thus realizing the proceeds of the draft 
drawn upon plaintiffs in error without becoming itself a 
party to such draft, retaining, however, its lien upon the 
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cotton shipped until the sight draft upon Knoblauch & 
Lichtenstein was paid. 

Defendant therefore is sued, not as a party to negotiable 
paper, but as the batlee and special owner of the property 
shipped, and aparty to the fraudulent shipment, and the 
beneficiary of the fraud, and this liability is established up- 
on the conceded facts upon each of two distinct grounds, 
first, on its responsibility in law for the fraud of Camfield, 
of which it received the benefit, under the settled law of 
agency, Whether it had actual knowledge or not, and, 


second, beeause it did have such actual knowledge. 


& 
Camtftield, the pledgor, to whom defendant, the pledgee, 
delivered the documents of title, 7.e., cotton notes, for the 
temporary purpose of surrendering them in exchange for a 
bill of lading, such bill of lading to be returned and held as 
substituted security, received and held such securities and 
prepared and returned such bill of lading in a_ fiduciary 


capacity, z.e., as agent of the defendant. 


There is no dispute as to the facts on this point. The 
cotton had been pledged to the defendant by the transfer 
and delivery of the warehouse receipts called cotton notes, 
which were payable to bearer. When the shipment was 
made to plaintiffs in error, defendant gave Camfield the 
cotton notes (Record, pages 107-155) for the purpose of 
obtaining a bill of lading in the usual manner, the cotton 
notes being delivered at the transportation office in ex- 
change for the bill of lading, which contained, as Camfield 
knew, and by his procuremeut, « false statement of weight 
(Record, page 58). The Merchants’ National Bank, which 
had held a portion of the cotton notes (whether 207 or 209 
does not clearly appear), sent their own messenger to 


a 


accompany Camfield to the transportation office, but de- 
fendant permitted him to go alone. The bill of lading 
reciting the false weight was returned to the defendant by 
Camfield and attached to the sixty-day bill drawn on plaint- 
iffs in error, and with it was attached to the sight draft 
drawn on Knoblauch & Lichtenstein for the proceeds of 
the exchange as per their contract made with Norvell 
(Record, page 138). 

That the temporary possession of Camfield for this pur- 
pose of exchange was in law a possession for the defendant 


is Clearly established. 


bho 
bo 


Says Story on Bailments, section 


‘© AS possession Is necessary to complete the title by 
pledge, so by the common law the positive loss or the de- 
livery back of the possession of the thing with the consent 
of the pledgee terminates his title. However, if the thing 
is delivered back to the owner for a temporary purpose 
only, and it is agreed to be re-delivered by him, the pledgee 
may recover it against the owner if he refuse to restore it 
after the purpose is fulfilled. * * * So if it is delivered 
back to the owner in a new character, as for example as a 
special bailee or agent, in such a case the pledgee will still 
be entitled to the pledge, not only as against the owner, but 
also as against third persons, for under,such circumstances 
the possession is perfectly consistent with the existence of 
the original right of the pledgee.”’ 


See also Jones on Pledges, Section 86. 


In the ease of Clark v. Iselin, 21 Wallace, 360, this court 
held where collateral securities were delivered back to the 
borrower for the purpose of facilitating collections, that 
the title of the pledgees to the notes was not affected. 

It is needless to quote at length from the cases support- 
ing this doctrine as they are elaborately reviewed and ap- 
proved by this court in the case of Casey v. Caveroc, 96 
U.S. 467, wherein it was held that possession is of the es- 
sence of a pledge both under the civil and common law, 
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and that in the case from Louisiana before the court there 
was no such delivery and possession as was necessary to 
create a privilege by the law of Louisiana. But the court 


says, page 480 :— 


‘All the cases cited, however, show that a bailment to 3 
‘¢the pledgor for a mere temporary purpose for the use of ef 
‘¢the pledgee, or for the repair and conservation of the 
‘¢ pledge, will not destroy the latter’s possession, at the 
‘¢same time they imply that a re-delivery to the pledgor, 

‘except for the special and temporary purpose indicated, 
‘¢divests the possession of the pledgee and destroys the 


‘* nledge.’’ 


In the case at bar there can be no question that the re- 
delivery to the pledgor was merely temporary, and that had 
the cotton been levied on by an attaching creditor of Nor- . 
vell, Camfield & Co., while this exchange was being a 
effected the defendant bank could undoubtedly have suc- 
cessfully asserted its title under the doctrine of White v. * @ 
Iselin, and Casey v. Caveroc.. /, | 

Hayes v. Riddle, lst Rebertson, New York, 248, is anal- : 
ogous. There the pledgee of a railroad mortgage bond | 
had delivered it to the pledgor for the purpose of getting 
it exchanged into railroad stock, the stock to be brought | 


back as a substituted security. It was held that the pledgee 
conld maintain trover for the bond. The court, citing 
McComber v. Parker, 14th Pickering, 497, and Story on i 
Bailments, supra, says :— f 
‘If the defendant, the pledgor, received back the bond } 
‘‘in any capacity it was in that of a special bailee or agent 
‘© of the plaintiff to exchange it for stock.’’ So in the case 
at bar Camfield received the cotton notes as the special ~ 
bailee or agent of the defendant bank to exchange them 
for a bill of lading. 
The cases of Reeves v. Cupper, 5 Bing. N. C. 136; 
McComber v. Parker, supra, and White v. Platt, 5 Denio, 


ee 


269, ure all cited approvingly upon this point in Casey »v. 


~Caveroe, supra. 


In Way v. Davidson, 12 Gray, 465, the pledgee of a 
promissory note who delivered it back to the pledgor under 
agreement to return it or another note was held entitled to 
maintain action against pledgor for conversion of the note, 
and in Bruler uv. Rose, 57 Iowa, 651, it-was held that a 
pledgor taking possession of a pledge from the pledgee 
with deceit and false pretense and felonious intent would be 
euilty of Jarceny. To same effect are Martin v. Reed, 11 
Common Bench Report, 730; Cooper v. Ray, 47 Illinois, 
538: Hutton v. Arnot, 51 Illinois, 202. 

In Thayer v. Dwight, 104 Mass. 254, the pledgee em- 
ployed the pledgor as agent to make the sale, allowing him 
to contract for it in his own name and delivering the goods 
on his order to the purchaser and the court held that he did 


not lose his hen, saying : — 


‘¢ We do not understand that a pledgee loses his lien by 
‘permitting the pledgor to have control of the property for 
‘Sa special and limited purpose consistent with the enforce- 
‘sment of his len and not for his own use merely. 
‘Walker v. Staples, 5th Allen, 84. The general owner 
‘¢may be the depositary of his own pledgee  Siory on 
‘¢ Bailment, Sections 58-230. The formal possession of the 
‘* depositary or agent is the legal possession of the depositor 
‘Sor principal.” 


THE INTEREST OF THE PLEDGORS IN THE COTTON ONLY 
NOMINAL. 


It may be added in this connection that the interest of 
the pledgors in the cotton at the time of the shipment, in 
view of the actual value of the cotton, was onlv nomina/. 
The original loan of the defendant (Rec. p. 115), was 
at rate of $45 per bale; deducting the margin payment of 
$4 per bale made in May, and adding the accumulation of 
interest and storage, the interest of the defendant bank at 
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time of the shipment was over $41 per bale, while the 
actual value of the cotton on its actual weight was far below 
that, not exceeding $33 or $34 per bale. Defendant was 


therefore the real and only owner of the cotton, and had 


been for several months prior to the shipment. 

The defendant on the trial offered the testimony of two 
bank eashiers, Messrs. Nickerson and Hutchinson ( Rec. &5 
to 92), for the purpose of showing the custom of St. Louis 
bankers in handling cotton notes. Mr. Nickerson testified 
as follows on the point now uader consideration (Ree. p. 


S7):— 


“©. Now when you speak of the manner in which cot- 
‘ton is shipped you say you entrust the possession of the 
‘* cotton notes to the pledger of the cotton notes? <A. Yes, 
°* sir. 

‘«¢(). That is your custom? <A. Yes, sir. 

«(. What does he give you when he takes the cotton 
notes? A. A memorandum receipt just simply stating 
that he has so many cotton notes. 

‘¢(). Received for the purpose of exchanging them for a 
bill of lading? A. It is not so stated. : 

“Q. That is the understanding between you, it is not? 
A. Yes, sir. 

“Q. You do not propose in such a transaction to sur- 
render vou control of the cotton notes, do vou? A. In no 
way.” 


The understanding of the witness of course does not change 
the law, but it is obvious that his understanding Is in accord- 
ance with the law on that point. Not to prolong the dis- 
cussion on this branch of the case, it is clear that the 
possession by Mr. Camfield of the cotton notes for the pur- 
pose of obtaining a bill of lading and returning the latter a 
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as a substituted security, was, so far as the relations of 
Camfield and bank are concerned, precisely the same as if 
the notes had been delivered to one of his own clerks for 
the purpose of obtaining such bill of lading. But this right, 
thus secured to the defendant bank by the law in its posi- 
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tion as pledgee, has its attendant obligation and responsi- 
bility, and it cannot take the benefit of the acts of its agent 
in that behalf without an attendant liability under the rec- 
ognized rules of law. It enjovs the right cum onere. 


2. The false statement of weights being inserted by 
Camfield while thus acting as agent of defendant and effect- 
Ing the exchange of securities on its behalf, defendant, 
receiving and forwarding such false bill of lading and collect- 
ing and retaining the proceeds of the fraud, thus obtaining 
pavinent in full of its own claim which could not have been 
paid except by means of this fraud, is in law responsible to 
plaintiffs in error for their loss sustained in consequence of 


such frand. 


On this point also the facts are undisputed. Camfield, 
while thus in possession of the cotton notes, inserted in the 
bill of lading instead of the frue weight of the cotton, 
206,043 pounds, a fa/se statement of weight, to wit, 276,- 
815 pounds, and in furtherance of the same fraudulent 
purpose inserted in the certificate of insurance a grossly false 
statement of value of the cotton to wit, $53,845, when its 
real value was but little in excess of $20,000. The insertion 
of the weight in the bill of lading was necessary for the pur- 
pose of shipment, and was necessarily a part of the duty 
contemplated to be discharged by him when he was en- 
trusted by the bank with the possession of the cotton notes 
for the purpose of preparing the papers for shipment. 
The bill of lading was returned to the bank with the cer- 
tificate of insurance and other papers, and attached to the 
bill of exchange drawn on plaintiffs in error. Defend- 
ant. having been shown the contract of HWnoblauch & Lich- 
tenstein to purchase the exchange (Record, page 134), 
cashed the sight draft drawn by K. & L. for the ngreed 
amount less exchange. The amount actually placed by the 
bank to the credit of Norvell, Camfield & Co. (Record, 
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page 47), was $28,973.74, or at the rate of $48.28 per bale, 


the amount loaned by the bank upon the cotton being at 


this time in excess of $41 per bale, and the actual value of 
the cotton at this time not exceeding $39 or $36 per bale. 


From the proceeds thus realized from what was practically 


a sale of the cotton by the bank to plaintiffs in error, the 
bank paid $9,485.60 to the Merchants’ National Bank 
which had held under pledge some 209 bales of the 600 
included in the shipment. It will be seen, however, that 
the amount thus paid to the Merehants’ Bank was $45.38 
per bale, assuming 209 to have been the number of bales, 


While the prices actually realized by the defendant from 
the sale of the cotton was $48.28, leaving a very comfort- 


able profit on this part of the transaction. 


DEFENDANT THE BENEFICIARY OF THE FRAUD. 


The result was that, after the claim of the Merchants’ 
National Bank was paid, the proceeds paid in full, defend- 
ant’s advance upon the cotton, which, as has been already 
seen Was far in excess of its real value, a surplus was left 
for Norvell, Camfield & Co., amounting to several thousand 
dollars when on the real value of the cotton, they had at 
the time of the shipment no interest in it whatever. 


Thus the sale of the cotton realized (net pro- 


oe eee ere eee oo ee 2 928,973 74 
Paid Merchants’ Bank..... seveeee £9,483 6O 
Paid defendant’s loan, (Ztec. p.) 16,124 76 
>) ee een reer wi a oe aca tas a 
Surplus to Norvell, Camfield & Co..... seccee. $3,569 38 | 


It will be seen that defendant’s advance upon its 393 bales 
was almost exactly $41 per bale. The real value of this 
cotton, as ascertained npon its arrival in Glasgow a month 
later, although cotton in the meantime had advanced (Rec. 
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p. 63), (making no deduction on account of that advance ), 
was about $33.85 per bale (Rec. p. 14). We have then, 


approximately, 


Actual value of cotton per bale at shipment...... $ 33 85 
Amount loaned by defendant per bale......... < 45209 
Amount realized by defendant from net proceeds 

OF GHEE. «66s ewias chee. Serer err re ree 48 28 


Amount per bale realized by defendant in excess 

of actual value of cotton........... errs . « 14 43 
Amount per bale applied by defendant in payment 

of its own advance, 71 excess of actual value of 


cotton SS. €@2 4. ee £2. 2a se » * < J o . o #62. 6. 2 2 82.20 4 686 @ 2 862 82 Ve @ 2. a i 7q 15 


The amount paid by plaintiff in error in excess of actual 
value of the cotton, being the amount of loss sustained by 
them in consequence of the fraud was (Rec. p. 14) $8,- 
722.15. This, the direct proceeds of the fraud, was dis- 
tributed about as follows ; assuming average value of cotton 


to be ascertained in Glasgow, on arrival. 


To the Merchants’ Bank (excess of amount 

paid over value of cotton held by that bank)..$2,386 O00 
To defendant (excess of loan paid over value of 
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i 
Surplus to Norvell, Camtield & Co............... 3,365 38 


The difference in exchange accounts for the slight 
discrepancy in the total, as compared with actual loss 


proven by plaintiffs in error. 


Defendant’s account may be stated as follows : — 
Total amount advances on 593 bales shipped... .$16,124 76 
Actual value of cotton shipped at $33.85. ......138,3803 05 


Amount actually retained by defendant from 
fraudulent proceeds of this shipment.........$2,821 71 


This portion of the surplus, from this shipment, the di- 
rect proceeds of the fraud, is now held by defendant, who is 
thus the direct beneficiary of the fraud. 


ALL DEFENDANTS’ COTTON SHIPPED. 


A similar shipment was made a few days later to S. & E. 
Smith, of Liverpool, resulting as the record shows in a 
similar manner, and before the end of August, all of the 
1,474 bales which the bank held in pledge, was shipped, 
and the entire indebledness of Norvell, Camtield & Co., to 
the defendant (originally $64,000) was patd in full, princt- 
pal and interest, and a surplus of several thousand dollars 
left for the pledgors, who, as has been seen, had no real 
Interest whatever in the cotton at the time of the shipment 
in question. 

As the value of the 1474 cotton bales thus sold and shipped 
for defendant’s benefit was less than $50,000.00 (based 
upon the returns of the ** pickery,’’ Rec. p. 35) the extent 
of defendant’s profit from the fraud, in its entirety, can be 


appreciated. 


DEFENDANT, THE BENEFICIARY OF THE FRAUD, IS RESPON- 
SIBLE IN LAW FOR TILE FRAUD OF CAMFIELD. 


It is unnecessary, for the purposes of this case, to con- 
sider to what extent a principal is: liable for the fraudulent 
acts of his agent where he has not ¢@impliedly adopted the 
fraudulent act by recetving and retaining the proceeds of 
the fraud. The authorities all concur that where the prin- 
cipal does receive benefit from the fraud, he, in contempla- 
tion of law, adopts the fraud and is civiliter responsible 
therefor. Thus Mr. Bigelow, who is disposed to limit the 
rule or to restrict the liability of principal for the fraudu- 
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lent act of his agent more than the current weight of author- 
ity concedes, says (Bigelow on Frauds, p. 582): _— 


‘¢ The principal will be held implicated in the fraudulent 
‘conduct of his agent if he insists upon taking benefit of 
‘the fraud.’””? * * * &* The innocence of a party who 
‘*has profited by fraud will not entitle him to retain the 
‘¢ fruits of another’s misconduct, or exempt him from the 
‘* duty of restitution.’’ 


In the ease of Hern v. Niehols, Ist Salk. 289, in action 
of deceit it appeared there was no actual deceit in the de- 
fendant who was the merchant, but that it was his factor 
beyond sea, and the doubt was if this deceit could charge 
the merchant, and Holt, C. J., was of opinion that the 
merchant was answerable for the deceit of his factor though 
not criminaliter but civiliter, ** for seeing somebody must 
‘be a loser by this deceit it is more reasonable that he 
‘who employs and who puts a trust and confidence in the 
‘¢ deceiver should be a loser than a stranger,’’ and upon 
this opinion the plaintiff had a verdict. Hern v. Nichols 
was cited approvingly in Merchants’ Bank v. State Bank, 
10 Wallace, 646. In case of Jeffrey v. Bigelow, 13th 
Wendell, 518, it was held that one partner is liable for the 
deceit or other fraudulent act of his copartner. 

In Bennett v. Judson, 21st New York, 238, action of de- 
ceit for alleged false and fraudulent representations in sale 


of western lands, the court says: — 


‘¢ There is no evidence that the defendant authorized or 
‘knew of the alleged fraud committed by his agent in 
‘negotiating the exchange of lands, nevertheless he cannot 
‘senjoy the fruits of the bargain without adopting all the 
‘¢instrumentalities employed by the agent in bringing it to 
‘a consummation, as long as he retains the benefit of the 
‘¢ dealings he cannot claim impunity on the ground that the 
‘fraud was committed by his agent and not by himself. 
‘¢This is elementary doctrine and disposes of one of the 
‘¢ questions raised at the trial.”’ 


—— 


It was also held that the complaint properly set out the 
representations as those of the principal. The doctrine ot 
Bennett v. Judson was reaffirmed in Davis v. Bemis, 40 New 
York, 453. Again in Durst v. Burton, 47 N. Y. 167, the 
doctrine was applied to a case where defendants owned a 
cheese factory and the fraud was committed by the lessee 
operating the same; the Court says: ** Besides the defend- 
‘©ants received the benefit of the fraud committed by those 
«ostensibly in their employ; the reason and policy upon 
‘¢ which the liability of the principal for the fraud and mis- 
‘«* conduct of the agent apply with full force to charge the de- 
* fendant in this case.’’ Seealso Craig v. Ward, 3d Keyes, 
387; the Court saying, Hunt, J.: **I concur fully in the 
‘¢proposition laid down in Beunett v. Judson that having 
‘received the fruit of the bargain defendant was liable for 
‘¢ the frauds of his agent although he did not authorize the 
‘¢ statement.”’ 

In Locke v. Stern et al., Ist Metcalfe, 560, action was 
trespass upon the case in nature of deceit for sale of mixture 
of linseed meal and inferior meal as linseed meal, mixture 
having been made by foreman of defendant under direc- 
tion of one of defendants. ‘The Court held that as the 
deceit was done for the defendants’ benefit by their agent 
acting under their orders, in the conduct of their general 
business, they were responsible and that a principal in gen- 
eral is civilly lable for the neglect, deceit or other wrong- 
ful act of his agent in the course of his employment, though 
in fact the principal did not authorize the practice of such 
act, provided the act Is committed in the course of the 
agent’s employment. 

In White v. Sawyer, 16th Gray, 586, it was held that 
two owners of a vessel are jointly liable in an action of 
deceit for fraudulent representations made by one of them 
acting for both in a sale of the vessel, although one had no 
knowledge of the fraudulent representations, and the dam- 
ages are not limited to the profit derived by them, or either of 
them in the fraud, and that it was immaterial that one of the 
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defendants acted both for himself and for the other as the 


agent of that other, saying : — 


‘¢ We have the case of two principals sued for false rep- 
‘‘resentations made ina sale of property, one acting for 
‘* himself, and the other acting by an agent. If the agent 
‘¢employed by one had been a third person there seems to 
‘¢be no doubt that the two principals could be jointly sued. 
‘© What difference can it make that one of the principals 
‘© acted as the agent of the other? He is joined in the suit, 
‘not as agent, but as another prineipal.”’ 


In the case at bar it is contended that defendant is not 
liable for the fraud committed by Camfield because Cam- 
field had a nominal interest in the cotton. Under the doc- 
trine of the above case, even if he had been a part owner of 
the cotton, the responsibility of the prineipal would be none 
the less because the agent has himself an interest in the 
snbject-matter, and that is clearly the law. It has been 
enforced again and again in cases of partnership. 

But it is needless to look beyond the decision of this 
court in Vesey v. Williams, 8th Howard, 527, where an 
auctioneer pretended to have received bids and thus ran up 
the price of the property sold, the vendor having no knowl- 
edge of the fraud, the court decreed that the vendor should 
repay to the vendee the excess over the highest real bid, the 
court saying that a principal profiting by the acts of the 
agent is answerable c/v7//fer for such acts, however innocent 
himselfof any tntent to defraud. And in Cassel v. Bullard, 
23d Howard, 172, where « partnership was in possession of 
goods as commission merchants, it was held that fraudulent 
representations by one or more of the firm to induce plaint- 
iff to sell the goods to an insolvent purchaser rendered the 
firm liable for the fraud, the court saying : — 


‘© It was conceded and well said by the Court in Olmsted 
‘sy. Holling, lst Hill, 318, that it does not lie with one to 
‘claim property through the fraudulent-act of another 
‘¢ whether partner or agent without being affected by that act 
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‘*the same as if it were his own, and we think the same 
‘¢ principle must apply in a ease like the present when a firm 
‘* doing business as commission merchants have received the 
‘fruits of the fraud in the commissions earned for trans- 
‘acting the business.’’ 


Where one assuming to be an agent had committed a 
fraud in a sale it was held in Tavlor v. Green, 8th Car. and 
P. 316, that ** the mere adoption of the sale and the receipt 
‘‘of the money by the person for whom the sale was made 
‘¢rendered him liable for the fraud.’’ In the very strong 
ease of Stockwell v. The United States, 13th Wallace, 531, 
it was held by this court that in a civil action by the United 
States against two members of a firm to recover penalties 
under the act of March 5rd, 1823, for purchasing goods with 
knowledge of their illegal importation, that it was not error 
in the court to instruct the jury that the knowledge of an- 
other member of the firm was to be deemed the knowl- 


edge of the defendants, the court saying: — 


‘That asa general rule partners are all Hable to make 
indemnity for the tort of one of their number committed by 
them in the course of their partnership business, is familiar 
doctrine. It rests upon the theory that the contract of 
partnership constitutes all its members agents for each 
other, and that when a loss must fall upon one of two in- 
nocent persons, he must bear it who has been the occasion 
of the loss or has enabled a third person to cause it. In 
other words the tortious act of the agent is the act of his 
principals if done in the course of his agency, though not 
directly authorized, and this is emphatically true when the 
principals, as in this ease, have received and appropriated 
the benefit of the act. * * * They have therefore now 
the proceeds of the sale of property which was not 
their own, but which had been forfeited to the 
United States, and they have secured and have new held 
these proceeds though the tortious act of their own partner 
who planned and effected the fraudulent importation for 
their benefit and his. Can it be that they may derive a 
profit from his fraud and yet repudiate his act by asserting 
that his knowledge of the fraud does not affect them ? 
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Says Story on Agency, Section 127: 


‘¢The maxim of natural justice here applies with its full 
force that he who without intentionai fraud has enabled any 
person to do an act which must be injurious to himself, or to 
another innocent party, shall himself suffer the injury rather 
than the innocent party who has placed confidence in him.” 


It is said further in the same work that the same princi- 
ple was applied with rigorous exactness in the Roman law 
for the same reason as in the common law, to prevent de- 
ception upon the innocent and unwary, and also to further 
and sustain the public policy of inviting confidence in all 
matters of navigation, trade and business. 

The law and the facts therefore are equally clear. De- 
fendant is responsible for the fraud committed by its agent 
while in the performance of its business in the course of- 


his employment and for its own benefit as well as his. It 


certainly will not be allowed while retaining and enjoving 
the proceeds of the fraud to deny responsibility. 

There is nothing in the contention that because Cam- 
field was the pledger of the cotton that therefore defendant 
is not responsible for the fraud so committed by him. 
He was none the less the agent of the defendant because 
he had an interest of his own just asa partner is none the 
less the agent of his copartners, and none the less binds 
them by his torts because he acts for himself as well as for 
them. Clearly the same principle applies in this case. 

It follows that the Court below erred in refusing to 
charge the jury as per the first request of plaintiffs in error 
(Record, page 140), which directs the jury to find for plaint- 
iffs with interest from date of filing suit, March Ist, 1882. 
(See also second and third requests, Rec. p. 140.) There is 
no uncertainty as to the amount of damage. It is undis- 
puted that the damage of plaintiffs in error is as set forth in 
the testimony of them both (Record, page 14) the sum of 
$8,722.15. It’ is therefore submitted that irrespective of 
any question of any actual knowledge on the part of the 
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defendant of this fraud the judgment should be reversed and 
judgment directed to be entered for the sum of $8,722.15 
in favor of plaintiffs in error, with interest from date of 


filing suit. 


I]. 


THE KNOWLEDGE OF DEFENDANT. 


The defendant had actual knowledge of the shortage of 


weight before the shipment and therefore was lable on that 
eround, and the Court erred in directing verdict for defend- 


ant. 


Fhe Court below not only held that the defendant was 
not responsible for Camfield’s fraud unless it had actual 
knowledge itself of the fraud, but it further charged that 
there was no evidence of such knowledge and directed a 
verdict for defendant. The position of the Court is also 
illustrated by instructions 4, dand 6 requested on behalf of 
plaintiffs set forth in the fourth, fifth and sixth assignments 
of error (Record, pages 141, 142), all of which it refused. 


These instructions are as follows :— 


‘4th. If the defendant while bolding in its possession 
warehouse receipts known as cotton notes for bales of cot- 
ton stored in the cotton warehouses of St. Louis thereto- 
fore pledged to it by Norvell, Camfield & Co. as_ bales of 
ordinary weight, as shown by the evidence, received notice 
that a number of bales of said Norvell, Camfield & Co.’s 
cotton stored in said warehouses, had been manipulated by 
rebaling so that the weight thereof had been reduced to less 
than the ordinary weight of sotton bales, then it was the 
duty of defendant before permitting any of the said cotton 
bales of said firm to be shipped to plaintiffs on bill of lading 
representing the bales shipped thereon to be of ordinary 
weight as collateral to bill of exchange sold for its, defend- 
ant’s, benefit, to ascertain whether said cotton so shipped 
as of ordinary weight for its, defendant’s, benefit was 
of ordinary weight or not, and if it further appeared 
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that the cotton so shipped was represented in the bill of 
lading as of ordinary weight, when in fact It Was not of or- 
dinary weight, and that plaintiffs suffered loss in  conse- 
quence of such deficiency in weights by reason of accepting 
and paying the bills of exchange drawn against said ship- 
ment, then plaintiffs are entitled to recover from defendant 
the loss so sustained, and notice to the cashier of defend- 
ant was in law notice to defendant, and if the cashier 
received such notice it is immaterial whether he communi- 
cated the same to the other officers of the bank.’’- 

‘+ And — oth. If the jury believe from the evidence that 
Caimtield, inorder to mislead plaintiffs and induce them to ae- 
cept the bill of exchange for 6,000 pounds, caused to be placed 
in the bill of lading a false statement of the weight of said 
cotton, and if the cashier of defendant Anew that part of the 
cotton of Norvell, Camtield & Co., held by them in pledge, 
and from whichthe cotton shipped was taken, had been re- 
baled and the bales reduced in weight below the average 
weight of ordinary bales of cotton, then it was the duty of 
defendant to ascertain the (rue weight of the cotton shipped, 
and if it failed so to do and permitted Norvell, Camfield & 
Co. to defraud plaintiffs bv misleading them as to the true 
weight of said cotton, and thereby to benefit defendant, then 
defendant cannot retain such benefit to plaintiffs’ injurv, 
but is liable to plaintiffs for any dimage suffere | by them 
by reason of the deficiency in weight of said cotton.”’ 

‘Oth. The court instructs the jury that a knowledge 
‘¢sufficient to charge defendant. with responsibility to 
‘¢ plaintiffs in this action for the loss sustained by plaintiffs 
‘sin consequence of the falsity of statement of the weight 
‘sin the bill of lading does not require knowledge of all the 
‘sdetails or the extent of the fraudulent manipulations it 
‘¢ they find from the evidence that defendant, by its cashier, 
‘prior to the shipment ad knowledge of the fact of the 
‘¢mantpulation and could have readily ascertained the de- 
‘tails and extent if tt had seen proper to do so.’ 


The action of the court in directing a verdict for defend- 
ant, rendered it unnecessary to consider the foregoing re- 
quests in detail, — although it is submitted that all of the 
requests were proper, and should have been granted, and 
that it was error to refuse them. 
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As it has been already seen the court overruled a demur- 
rer to the evidence at the close of plaintiffs’ case, but at 
the close of all the testimony directed a verdict for defend- 
ant, thus apparently holding that plaintiffs’ prima facie 
case was rebutted by defendant’s testimony. 

That it is error to withdraw from from a jury the deter- 
mination of disputed facts ina ease, and that a case should 
never be withdrawn from the jury unless the testimony be 
of such a conclusive character as to compel the court in the 
exercise of sound judicial discretion to set aside a verdict 
returned in opposition to it, has been repeatedly determined 
by the decisions of this court. 


Manchester v. Eriesson, 105 U.S. 347; 
Phoenix Insuranee Co. v. Duster, 106 U.S. 32: 
Ins. Co. ». Lithrop, LLL U.S. 612. 


The correctness of the court’s rulings on this branch of 
the case can only be determined by a review and analysis 
of the testimony bearing upon this question of knowledge. 
It appears that the date of the rebaling by Hudson whereby 
1085 bales were made into 1599 bales in March and April, 

1882, was closely followed by the dates of the several de- 
mand loaus made by defendant whereby it loaned $64,450 

upon 1462 bales of cotton. As it is admitted that these 

loans were made upon the cotton bales as of full or average 

weight, it is obvious that a fraud was perpetrated upon the 

defendant by the pledgors. 

It is admitted by all the witnesses that it is the unvary- 
ing custom of bankers in making loans to assume that cot- 
ton is of full or average weight unless otherwise stated. 

Defendant, having thus this large sum loaned upon the 
cotton as of full weight, received express notice of the 
shortage of weight as follows: — 


lst. Goldman notifies defendant of the shortage. 


There is no controversy as to this notice. (Rec. p. 65.) 


Ga, 


Mr. Goldman, a cotton merehunt, a director in one of the 
cotton warehouses, and customer of the defendant in the 
latter part of May, learned from a private source that there 
was something wrong in the cotton of Norvell, Camfield 
& Co., that they had short weight cotton stored in the 
warehouses which had been picked, and as a friend of Bie- 
binger, the cashier of defendant, he went at once to him 
and informed him of what he had beard, knowing that the 
defendant was carrying cotton for Norvell, Camfield & Co. 
Mr. Biebinger’s own statement of the inte:view is follows 
(Rec. p. 105) :— 


‘¢ Well, Mr. Goldman came up and told me that he had 
‘* heard a rumor that Norvell, Camfield & Co. were carry- 
‘ing some light weight cotton, that they had sent 
‘¢some cottons to the pickery to have them over- 
‘shauled, stained bales that had been stained and damaged 
‘¢eotton, and that in consequence thereof there was some 
‘© short weight cotfon, and that the rumor had reached him 
‘und he thought as be was a friend of ours that it was /Zs 
‘duty to let us know; he didn’t put any great stress on it, 
‘¢it seems he didn’ think itamounted to much.’ 


(It is important to note here, as elsewhere in the testi- 
mony, the contrast between Mr. Biebinger’s present rec- 
ollection as to what was though? at the time and the 
undisputed testimony as to what was doie. ) 


2nd. The Goldman weighing. 

Mr. Biebinget, continuing, says (Record, page 105): 

‘¢ Nevertheless, I asked him to have some of these cot- 
‘¢tons weighed for me, and he went to work and had a lot 
‘¢ weighed, I think it was 1d or 16 bales, and he brought 


‘¢me up the memorandum.’’ 


On this point Mr. Goldman says :— 


‘That at the request of Mr. Biebinger, the cashier, he 
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had the superintendent of the St. Louis Cotton Compress 
Company weigh some 15 or 16 bales and he reported his 
weights to Mr. Biebinger, and that the average of the 
weight was between 390 and 400.) Mr. Goldman further says 
that Mr. Biebinger examined these weights in his presence, 
took down some of the collateral notes, but couldn’t tell 
whether he took all of them or not, and said he had ouly a 
few of them. Mr. Biebinger saysin his direct examination 
(Record, page 105) that he found but four or tive, and in 
cross-examination (Record, page 119) puts the number at 
tive or six. The cross-examination of Mr. Biebinger, at 


all 


this point is interesting. 


(Rec. p. 119.) **Q. How long did it take vou (to go 
over the cotton notes)? A. It might have taken me and 
one of our young men as much as two hours or an hour 
and a half. 

‘© Q. Who was the young man that went over them with 
you? A. I don’t remember now. 


«QQ. About what date was it that you saw this list of 


weights sent by Mr. Goldman? A. I do not know whether 
he sent it up or brought it himself, nor can I remember the 
time. 

‘©Q. How did those weights average? A. The 16 bales, I 
think, averaged in the neighborhood of 400 pounds. I 
think a little over 400 pounds, but whether a little more or 
alittle less, [cannot remember; Z did not pay very much 
attention to it then. 

*©@. Did you preserve the paper showing these weights ? 
A. I did not. 

“*@. What did you do with it? A. I returned it to Mr. 
Goldman with a remark that there were only five or six 
bales that we could trace as our cotton. 

“¢Q. Did vou return it that same day? <A. I do not 
think so, | think it was next day. 

© Q. What did vou do next about this matter? A. J 
called on Novell, Camfield & Co., for additional margin. 

‘© Q. For how much additional margin? A. $42 bale.”’ 


3d. Defendant demands and receives margin on ac- 
count of the shortage ** rumors.’’ 


Camfield having abseconded upon the discovery of the 
fraud in Glasgow, the onlv testimony upon this demand 
and payment of a margin is that of Mr. Biebinger, defend- 


ant’s cashier. The occasion of this demand for margin is 
thus described on direct and cross-examination :-— 


DIRECT “x., Rec. p. 105. 


‘* Nevertheless, I came in, think- 
ing over the matter, I came to the 
conclusion that it was my duty to 
call for additional margin under the 
circumstances, and another reason 
inducing me to do that was this, 
storage on the cotton had accrued 
on some of the cottons for several 
months, four to five months, and I 
thought if there was anything in 
that weight it would be best for me 


Cross-Ex., Rec. p. 123. 


“*Q. Would you’ ever have 
thought of calling for more margin 
if vou had not heard that report 
that came to you from Mr. Gold- 
manu? <A. [admitted and told you 
so that [ called for additional mar- 
gin because Mr. Goldman had in- 
formed me that the rumor was that 
there was some short or light 
weight cotton. The storage had 
really nothing to do with it, it entered 


to have additional margins, so on into the calculation as a matter of 
the 26th of May, I believe it was, I course.’’ 

notifled the firm of Norvell, Cam- 

field & Co. to put up an additional 

margiu of $4 a bale, and to pay the 

accrued interest on the various 

notes up tothittime. The interest 

then amounted to between $700 

and $800.’’ 


As the defendant at this time held 1462 bales of cotton 
the amount of margin called for was $5,846, being about 
nine per cent additional on their loan, the usual margin as 
testified by Mr. Biebinger being ten per cent, thus nearly 
doubling the usual margin. As the accrued interest 
amounted to $733 (Record, page 120), the total payment, 
called for was $5,759. Camfield finally succeeded in pay- 
ing this margin, the last payment being made on June th 
2d (Record, page 122), a week after the call was made, 
and $950 of the amount was raised by an additional loan by 
the bank of that sum ona new demand note secured by ten 
bales of cotton and the membership certificates of Camfield 
in the Merchants’ and Cotton Exchanges of St. Louis. It 
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will be remembered that when Norvell had lett for Europe 
on the 26th of April he had borrowed of the bank on his 
personal account $600 secured by his own memberships in 
the Merchants’ and Cotton Exchanges. Mr. Biebinger’s 
opinion of this kind of security for bankers’ loans is_indi- 
cated by the following from his cross-examination (Ree. p. 


117):— 


“Q. Are you in the habit of loaning money to mer- 
chants in good standing upon their memberships in the 
Merchants’ and Cotton Exchanges? A. Yes, sir; we do it 
sometimes for poor fellows who havewt gotanything else for 
the moment to offer. 

“QQ. So that in this case you did not depart from your 
custom of loaning to a poor fellow that did not have any- 
thing else to offer? A. We do that sometimes.”’ 


4th. Camfield’s explanation to Biebinger. 


Mr. Biebinger testifies that when the call was made for 


margin, Camfield cailed at the bank to know the reason. 
As already stated, we have only the testimony of Mr. Bie- 
binger as to the conversation between them. He says that 
Camfield pronounced the rumor a lie, that it was true that 
among the large number of bales of cotton there were some 
bales that were called rejected bales that had to be removed 
to the pickery and the stained portions taken out and the 
grades separated, and the cotton rebaled and returned to 
the warehouses ; but that he, Camfield, assured him ** upon 
his word of honor as a gentleman ’’ that there was no truth 
in the rumor of three bules being made out of two (Record, 
page 106). 

On cross-examination his testimony as to the same ex- 
planation is as follows (Record, pages 122-123) : — 


‘¢@. What did you tell Mr. Camfield when he asked you 
why you called for the margin? <A. I simply told him in 
the first place that I called on him for additional margin for 
the reason that some of the cotton had been stored for sev- 
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eral months and storage had accrued which reduced its 
value ; then I told him secondly, ‘ Ihave understood that 
vou have some light weight cotton among the cotton which 
you carried.’ ; 

‘¢Q. Did you tell him that you heard he had three bales 
made out of two? A. No, sir, I did not state that. 

“¢Q. Had you not heard rumors of that? A. I had 
heard that they had some light weight cotton. 

“QQ. Had you you not heard rumors that they had 
made three bales out of two? <A. Not at that time, I 
heard it later. 

© Q. Not before that? A. No, sir; not to my present 
recollection. 

© (). Have you not so stated in depositions given by you 
In this case? A. Ido not think I did, if I did I can only 
speak from my present recollection now.”’ 


Sth. The Camfield weighing of the cotton. 


Mr. Biebinger testifies (Record, pages 108 and 123), 
that Camfield had forty bales weighed. These bales were 
at the St. Louis Cotton Compress. The certificate of 
weights (Record, pages 72-73) shows that the aggregate 
weight of the forty bales was 15,728 pounds, showing an 
average weight of 393 pounds, far below the average weight 
known in the trade. The bales of course were selected by 
Camfield and the order given to the weigher, who, as he 
testified, simply weighed the bales that were turned out for 
him in accordance with the order. This certificate was 
given by Camfield to Biebinger, as the latter admits. 


6th. Hudson explains the rebaling to defendant’s 


cashier. 


We come now to the most important notice, and that was 
the information given to Biebinger, the cashier of defend- 
ant, by John Hudson, the proprietor of the cotton pickery, 
where all the cotton in question had been re-baled, who was 
in possession of all the facts, and who went to the bank, as 
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he says (Record, page 37) to let them know exactly what 


he did with the cotton. 


Mr. Hudson and Mr. Biebinger 


were the only witnesses to this conversation, and, as a com- 
parison will show, there was no substantial conflict in their 


testimony us to what actually occurred :—— 


Mr. Hupson 
testifies, Record, pages 43 to 39. 

‘¢Mr. Camfield told me he was 
called on for some margins and that 
he wanted me to explain to the bank 
what I had to do with the cotton. 
Ihad occasion to go to the bank, 
had some business with them, and 
I told Mr. Biebinger I wanted to 
state to him what I did to the cot- 
ton. He asked me what I did and 
I told him in sending the cotton 
back I did not put as much in a 
bale. I told him the cotton did not 
weigh as much as it did when [ re- 
ceived it, and then he asked me, 
‘Suppose you get two bales weigh- 
ing 1,000 pounds, you make three 
bales out of that,’ and I told him 
that is about the way it was done. 
This conversation took place at the 
bank during business hours, and I 
don’t recollect of any one else being 
present. * * °* 

‘“Q. Did either of you take a 
piece of paper in that conversation 
to figure down a thousand pounds 
and divide it by 3? A. I think Mr. 
Biebinger put it down, but I am 
not certain or positive about that, 
I think he did, that he made a 
calculation.”’ 

And on cross-examination (Rec- 
ord, page 37): **Q. Now, in May, 
1882, you spoke to Mr. Biebinger 
about this cotton? A. Yes, sir. 

‘*Q. How did you come to go 
there? A. Major Camfield sent me 
word they had called on him for 
margins and he wanted me to go 


Mr. BIEBINGER 
testifies, Record, page 106. 

‘¢ About the time that the margin 
was made good, Mr John Hudson, 
who was then and is now doing 
business with us yet some little, he 
came up to the bank and he stepped 
back to my desk and beckoned to 
me, and, by the way, I must here 
say that Major Camfield had in- 
formed me that the cotton had been 
sent to Hudson’s pickery. Well, 
seeing Mr. Hudson there, I was as 
anxious to see him as he was to see 
me, perhaps he was more so to see 
me, as has been developed by the 
testimony here. Well, I asked Mr. 
Hud-on about it and Mr. Hudson 
stated to me this, says he, ‘ Mr. 
Biebinger, the firm of Norvell, 
Camftield & Co. have sent some 
of their rejected and damaged 
bales over to my pickery for me to 
overhaul, to grade out, to assort 
the different grades, to take out all 
the damaged portions of the cotton 
and to rebale it again, and at their 
request I have done so and the 
bales have been returned.’’ Mr- 
Hudson did not state to me that 
the cotton, he did not state to me 
the number of bales that he over- 
hauled, he never stated that to me. 
Mr. Hudson, furthermore, did not 
state to me that the cotton was 
sent to him to make three bales 
out of two; he did not do anything 
of the kind at the time, nor at any 
other later period did he state that 
to me; on the contrary, he left me 
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to explain to Mr. Biebinger what I 
did to the cotton. 

**(). Well, then you went at the 
instance of a member of the firm 
of Norvell, Camtield & Co.? A. I 
went at my own instance, for the 
simple reason that I wanted to 


place myself right with the bank, ~ 


because | was doing business with 
the bank. 

‘*Q. But the suggestion came 
from Major Camfield? A. Yes, sir. 
oe ¢ ft & 2S eo SO. UO 

‘¢Q. Then you certainly did not 
go to the bank for the purpose of 
alarming the bank in any way, but 
rather to quiet things, didn’t you? 
A. I went there to let them know ex- 
actly what I did with that cotton; I 
understood there would be some 
trouble about the cotton and J went 
there to let them know all about it. 

‘““Q. Was any number of bales 


mentioned in that conversation? 
A. No, sir, I don’t think there 
was.”’ 


jn perfect ignorance as to the num- 
ber of bales he had overhauled up 
to that time;’’ and on cross-ex- 
amination (Record, page 124, et 
seq.): **Q. Did he say how the bales 
when they were returned compared 
in weight with what they were 
when they went to his pickery? A. 
He told me of course the amount 
of damaged cotton that he had 
taken out of the bales, that the 
original bale was so much and that 
it was so much less afterwards, as 
he took out any stained or damaged 
cotton. * * * 

‘$Q. Did you ask him any further 
question? A. He was standing talk- 
ing to me, and not Ito him. 

‘“Q. What did you say to him 
after he told you this? A. I don’t 
know that I said anything to him, 
I presume I listened to what he 
had to say, I did not send for him. 


‘*(). You did not feel any interest 
in seeing him at all? A. Not par- 
ticularly, I did not feel any alarm 
in the matter at all. 

*$(Q. Did you not say this morning 
in your direct examination that he 
had said he was anxious to see you 
and when you saw him in the bank 
one morning you were anxious to 
see him? A. That was when he 
was there. 

‘‘Q. As longas he came you were 
willing to see him? A. As long as 
he was there I was willing to talk 
with him on the subject. * * * 

‘*Q. Did you ask him any ques- 
tion at all about it after he made 
this statement to you? A. J think 
Mr. Hudson did pretty much of the 


talking. 
**(). The question is did you ask 
him anything. A. I may have 
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asked him one thing or another, | 
don’t know. 

‘‘Q. Try and remember what you 
did ask him if it is at all impressed 
on yourmind? A. Thething is two 
years ago and there are so many 
things passing through my mind 
that it would be impossible for me 
to remember distinctly whether I 
spoke to him or not, presumably I 
did speak to him, I very likely 
conversed with him on the subject, I 
presume some of his remarks may 
have elicited a remark on my part, 

‘*(). How long did the interview 
last? A. Notlong,a very few min- 
utes. 

Q. Did you ask him how he got 
that cotton from the warehouses? 
A. I did not, not to my present 
recollection. 

‘*Q. Did you ask him when he 
got it in order to see whether he 
got it before or after you had the 
cotton notes? A. There was noth- 
ing said about that. 

*Q. You did not consider that of 
enough importance to ask him 
about it? A. No, sir. 

“*(. You did not ask him how 
many bales he had overhauled? A. 
No, sir. 

‘*Q@. You did not consider that 
of enough importance to ask him 
about? A. No, sir; I had already 
information on that point from 
Major Camtield and I did not doubt 
it at all as to its being correct.’’ 

He further testified that he 
didn’t think that he made a pencil 
memorandum during the interview, 
that he did not inquire of Hudson 
because he had confidence in 
Camfield’s statement and thought 
he was secured by the margin, and 
testified further (Rec. p. 128): 

; ‘©. Did he, Hudson, make or was 
any allusion made to that (figur- 


ing) in the conversation? A. AsI 
told you my interview with Mr. 
Hudson was very brief and Mr. 
Hudson was not very talkative on 
the subject at all; if anything he 
was reticent about the matter. 

‘*(Q. And how were you, reticent 
or talkative? A. I was not very 
talkative about it. . 

*“(Q. So that it was an interview 
between two very reticent persons? 
A. That was about it. 

‘“(. AS you stated this morning 
you were anxious and glad to see 
him? <A. I was willing to hear what 
he had to say. 

**(). And then you both lapsed 
into a state of reticence. You did 
not think it necessary to ask him 
about it? A. I have told you all 
that [remember in this matter. I 
did not get any satisfaction out of 
him.’’ (Record, p. 127.) 

‘‘(). Did he tell vou that he, 
Hudson, had sent an excess of the 
cotton to the Factors’ and Brokers’ 
Warehouse? A. He sent them to 
the warehouse; he may have men- 
tioned the Factors’ and Brokers’.”’ 


When the situation of the parties is considered comment 
upon the above testimony is needless. It is certainly too 
clear for argument that if Biebinger failed to ascertain the 
full extent and details of the fraudulent manipulation and 
shortage of weight it was simply because of his own willful 
blindness to the facts that were patent before him. 


7th. There was no difficulty in ascertaining the exact 
facts by weighing the cotton. 


An attempt was made by defendant on the trial to show 
that there was trouble or difficulty in weighing the cotton 
in store, but the attempt failed. It was shown that at the 
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time of the discovery of the shortage of weight by the de- 
fendant, May 27th, the stock of cotton in store in St. Louis 
was only 15,869 bales, having diminished from 46,501 on the 
first day of March, while on June 30th the stock still fur- 
ther diminished to 9,477 bales, and it was also shown that 
cotton in store was weighed whenever desired without de- 
lay and at a trifling expense. (Record, pages 75-6). 


Sth. Defendant, according to its own testimony, will- 
fully refused to make use of the means of knowledge 


which it knew it possessed. 


On this point Mr. Biebinger’s own testimony is suff- 


cient. (Record, page 126). 


*Q. Now, when Mr. Hudson, the man who did the 
work, came to your bank, you having fourteen hundred 
and odd bales of that cotton pledged to secure sixty odd 
thousand dollars, did you consider it of sufficient import- 
ance to ask him how many bales he had overhauled? A. I 
did not consider it of sufficient importance to ask him that 
question for the simple reason that Z was willing to accept 
the statement of Major Camfield on the subject. 

‘¢Q. Notwithstanding Major Camfield had already 
pledged the cotton notes to your bank, all of them, as rep- 
resenting cotton of good quality aud full weight, did that 
impair your confidence in himany? A. No, sir. 

¢(Q. You had such perfect confidence in him that you did 
not consider it worth while to ask Mr. Hudson, the man 
who had done this thing, when he stood before your desk 
how many bales he had overhauled, is that your answer? 
A. I did not deem it worth while to ask him on that sub- 
ject. The fact of the matteris simply this that I did not 
put that weight and importance on those rumors, there was 
nothing positive about them, they were nothing but rumors, 
and I did not put any credit in them at all after I had seen 
Mr. Camfield. 

‘¢@. Your confidence in him was such? A. Yes, sir; it 
is all confidence in cotton loans. 

‘©. When your confidence in him was such that when 
you had anopportuniy to verify these rumors or show their 
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falsity by asking one of your own customers at your desk 
in the bank about them, you did not consider it of sufficient 
importance to ask him? A. I considered it of sufficient 
importance to have some of the cotton weighed, which 
shows that the matter was not altogether immaterial to me, 
that shows that I was not altogether careless in the matter. 

‘¢Q. No, but your confidence in him was such that you 
did not deem it of sufficient importance to ask Mr. Hudson 
anything about it? A. I don’t know that it was any of my 
business to ask Mr. Hudson about it, I was satisfied in my 
mind that we were fully protected atter taking an addttiona 
margin.” 


In short, the defendant having the means of knowledge 
saw fit not so use such means, but,.to rely upon the un- 
supported statement of the chief actor in the fraud. 

To consider carefully the position of defendant at this 
time it must be remembered that it knew that Norvell, a 
member of the firm, was then in Great Britain armed wit 
its own letters of introduction commending his firm in the 
highest terms for the avowed purpose of effecting a sale of 
this very cotton, presumably of course, as full or average 
weight cotton. In this connection the guarded expressions 
in the letter of Mr. Biebinger of June 15, 1882, to Mr. 
Peisch, (Record, page 24) are interesting, particularly when 
compared with the expressions of the original letter given 
to Norvell on his departure (Record, page 16). He says 
in the letter of June 15: ‘*I desire to say that Mr. Camfield 
‘Sone of the partners, ¢rforms me, that the capital invested 
‘sin their concern is about $15,000, owned almost entirely 
‘<by himself and the junior partner, Mr. Eimer, while Nor- 
‘¢vell, the senior of the firm, is well regarded as an ex- 
‘‘ cellent judge of cotton, he personally does not enjoy the 
‘srespect in the same degree as the other partners of the 
‘house. NotwithstandIng, I am of opinion that as long 
‘as Mr. Camfield remains in the firm he will carry out his 
‘* contracts and obligations faithfully and to the best of 
‘* his ability. 
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9th. Defendant knew that the cotton was sold to 
plaintiffs and shipped as full or average weight cotton. 


On this point, as on the proceeding, the facts are undis- 
puted. Defendant knew that Norvell was abroad endeavor- 
ing to effect a sale of this cotton. The cotton season was 
drawing to aclose. Mr. Biebinger admits (Record, page 
133), that he may have told Camfield that as the cotton 
season was drawing to a close it was not advisable to hold 
cotton, and that Camfield spoke of Norvell’s intention, that 
he expected the news from him every day that he had com- 
' pleted the sale of some of the cotton, and that he heard 
of 600 bales of cotton being sold to plaintiffs on their 
agreement to accept bill of exchange for £6,000 with bill 
of lading attached. 

Defendant thus had express notice that the cotton was 
sold and shipped as full weight cotton. 


First, by the amount of the purchase price, £6;000, or 
at the then rate of exchange, $29,010, the amount paid by 
the New York bankers who purchased the exchange, the 
amount actually collected by defendant less exchange on 
New York being $28,973.74, or about $48.30 per bale. 


Second, by the express recital of the bill of lading set- 
ting forth the weight of the 600 bales shipped as 276,815 
pounds, or an average of over 460 Ibs. to the bale; copy of 
this bill of lading being made and retained by the defendant. 


Third, by the certificate of insurance attached to the bill 
of lading valuing the cotton at $33,845, or over $56 per 


bale. 


These documents were received by the defendant, having 
been prepared for its benefit by Camfield, and the substance 
of the bill of lading copied giving the date, number of 
bales, weights, etc. (Record, page 135.) The bank there- 
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upon cashed a sight draft drawn upon Knoblauch & Lich- 
tenstein, of New York, having been first shown a contract 
of K. & L. to purchase the exchange for that price, and 
placed the proceeds as above stated to the credit of Nor- 
vell, Camfield & Co., applying the amount of course first 
to the payment of the advances made upon the cotton. 

It thus appears by the undisputed testimony that the de- 
fendant had express notice. 


First. Of the manipulation and rebaling and of the short- 
age of weight, and, 


Second. That the cotton was sold and shipped as fulé 
weight cotton, ind knowingly applied the proceeds to the 
payment of its own debt, which, as already seen, was far in 
excess of the value of the cotton. 


It will be noted that at the time of this shipment on July 
27th, two months’ additional storage charges and additional 
interest had accumulated since the demand for margin was 
made on the 27th of May. 


10th. The Cotton of the Merchants’ National Bank. 


The effort was made at the trial to break the crushing 
burden of these proofs by showing that of the 600 bales 
shipped about 200 had been pledged to the Merchants’ Na- 
tional Bank to secure a loan of $9,485 made thereon by that 
bank, the attempted inference being ( Record, page 137), 
that the bank had made that additional advance upon the 
cotton as an argument to show its innocence of knowledge 
of the fraud. The facts, however, dispel anv such infer- 
ence. The defendant cashed the draft on Knoblauch & 
Lichtenstein on the faith of an express contract by the 
drawees to pay that amount forthe bill drawn on plaintiffs 
in error, and defendant assumed no risk whatever in includ- 
ing the bales of the Merchants’ Bank in the shipment; but 
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more than this, as already shown, the amount advanced by 
the Merchants’ Bank and repaid them from the proceeds of 
the shipment, was only about $45.38 per bale, while the 
proceeds of the sale actually realized by the defendant bank 
were $48.28 per bale, leaving a very handsome margin. 


Itis submitted that the facts above stated not only show 
that the Court committed palpable error in’ withdrawing 
them from a jury and directing a verdict for defendant, but 
that a verdict should have been directed for plaintiffs on 
this very question of actual knowledge. 

As already stated, this case is not to be confounded with 
the class of cases represented by Hoffman against The Bank 
of Milwaukee, 12th Wallace, 181, and Goetz v. Bank of 
Kansas City, 119 U. 8S. 551, involving the rights of the 
holders of negotiable paper. But the Court below seems to 
have overlooked this distinction and to have been misled by 
the rule of Goodman v. Simonds, 20th Howard, 3438, and 
similar cases, that the holder of negotiable paper is not af- 
fected by rumors nor by the fact that he might with reason- 
able diligence and care have ascertained that there was a 
just defense to the paper as between the original parties, 
nor that there were circumstances to put him on the inquiry, 
but that he must have knowledge or be chargeable with bad 
faith. 

In the first place, as already stated, this is not a contro- 
versy concerning the rights of holders of negotiable paper. 
The case is one of deceit in the sale of property sold and 
shipped for the joint benefit of pledgor and pledgee. The 
familiar rule, therefore, applies as to notice of fraud,— *‘* if 
‘¢ facts are brought to the knowledge of a party which would 
‘¢put him as a man of common sagacity upon inquiry, he is 
‘* bound to inquire, and if he neglects so to do he will be 
‘* chargeable with notice of what he might have learned 
‘* upon inquiry.”’ 


Bigelow upon Frauds, pages 288 and 289. 


cr WS 
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Caldwell, J. in Singer v. Jacob, 11th Federal Reporter, 
999, citing the above, says: ‘* When the facts and cireum- 
‘¢ stances are such as tu put a reasonable man upon inquiry, 
‘¢ that obligation is not satisfied by an inquiry addressed to 
‘¢ the chief actor inthe suspected fraud when better and re- 
‘¢ liable sources of information are open to bim.”’ 

‘¢ Whatever puts a party on inquiry, provided the inquiry 
‘¢ becomes a duty and would lead to a knowledge of the re- 
‘¢ quired facts bv the exercise of ordinary diligence amounts 
‘¢in law to notice.’’ 


Hood v. Fahnstock, Ist Pennsylvania State, 470 ; 

McConnell v. Reed, 4th Scam. 117; 

Lodge v. Simmilton, 2d P. and W. 4389; and 23d 
American Decisions; Note also Wade on Notice, 
Sections 5 to 17 


‘A man has actual knowledge when he is conscious of 
‘¢having the means of knowledge although he may uot use 
‘‘them.’’ Speck v. Riggin, 40th Missouri, 405. 

But even the strict rule applicable to the case of the 
holder of negotiable paper condemns the defendant in this 
case. Says this Court in Goodman v. Simonds, 20 How. 
p. 366-67. 


‘¢ Every one must conduct himself honestly in respect to 
‘¢the antecedent parties when he takes negotiable paper in 
‘¢ order to acquire a title which will shield him against prior 
‘equities: while he is not obliged to make inquiries he 
‘¢must not willfully shut his eyes to the means of knowledge 
‘¢which he knows are at hand as was plainly intimated by 
‘¢ Baron Parks in May v. Chapman, 16th M. and W. 355, 
‘¢ for the reason that such conduct, whether equivalent to 
‘* notice or not, would be plenary evidence of bad faith.’’ 


In the case at bar undisputed evidence shows not a mere 
lack of care and caution on the part of defendant’s cashier, 
but that deliberately and willfully he shut his ** eyes to the - 
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means of knowledge which he knew were at hand.’’ De- 
fendant’s cashier discovered that a fraud had been perpe- 
trated upon his bank; in the effort to protect his bank he 
obtained all the additional margin that he could from 
the pledgors and then refused to make further investigation 
and permitted the cotton to be shipped as full weight cotton 
and thus secured the payment of his bank in full. In the 
very analogous case of Mackey against the Commercial 
Bank of New Brunswick, 5th Privy Council, 394, appel- 
lants, commission merchants in Liverpool, before accepting 
drafts drawn by a consignor in New Brunswick, telegraphed 
to him, ‘*If not remitted guarantee 2 due the 2nd of Sep- 
‘«*tember will refuse all advised 11th, reply quickly.’’ The 
drawer had absconded when the telegram was received, 
having conveyed all his property to trustees. The telegram 
was taken to the bank at which he had done business and 
which held the outstanding drafts drawn on the appellants. 
Evidence (but conflicting), tended to show that answer was 
sent by cashier in the drawer’s name sent last mail. The 
statement was ¢rue, the guarantee having been sent,— but 
it was held that sending the telegram in the drawer’s name 
was a representation that he was still doing business, and 
that the appellants having accepted drafts thereafter upon 
the assumption that the drawer was still engaged in business 
were entitled to recover in an action of deceit against the 
bank, the Court saying: ** We regard it as settled law that 
the principal is answerable where he has received the bene- 
fit from the fraud of his agent acting within scope of his 
authority.”’ 

As between the defendant which admittedly put trust and 
confidence in Camfield, and by that trust and confidence 
enabled him to perpetrate the fraud by which it secured the 
payment of its debt, which would not otherwise have been 
paid, and the plaintiffs in error in Glasgow, who only knew 
Norvell, Camfield & Co. through defendant’s introduction, 
clearly the former should bear the loss sustained by the 
fraud rather than the latter. As said by Mr. Justice Buller 
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in Fitzherbert v. Mather, lst Term Reports, 12: ‘+ It is the 
‘*common question every day at Guildhall, when one of two 
‘¢innocent persons must suffer for the fraud or negligence 
‘¢ of the third, which of the two gave credit? ”’ 


Upon the issue of actual knowledge then, it is obvious 
that the court erred not only in directing verdict for de- 
fendant, but in not directing verdict for plaintiffs — and it 
is therefore unnecessary to consider in detail the several 
assignments of error upon this branch of the case. 


Upon each ground, therefore, that of defendant’s re- 
sponsibility in law for the trial of Camfield, of which it was 
the beneficiary, and that of its own knowledge of the fraud, 
the judgment of the Cireuit Court must be reversed, and 


judgment directed for plaintiffs in error. 


FREDERICK N. JUDSON, 


WITH WHOM ARE 
WARWICK HOUGH, 
AND JOHN H. OVERALL, 

For Plaintiffs in Error. 


Supreme Court of the alnited States. 


OCTOBER TERM, 1886. 


No. 268. 


D. M. McLEOD er au., PLAINTIFFS IN ERROR, 
VS. 


THE FOURTH NATIONAL BANK OF ST. LOUIS, 


DEFENDANT IN ERROR. 


IN ERROR TO THE CIRCUIT COURT OF TILE UNITED STATES 
FOR THE EASTERN DISTRICT OF MISSOURI. 


STATEMENT OF THE CASE FOR DEFENDANT IN ERROR. 


This was an action at law brought to the March term, 
1883, of the United States circuit court for the eastern dis- 
trict of Missouri. The petition is as follows: 


PETITION. 


Donatp M. McLeop [Ann] Arcuripatp A. A. Retp, Copart- 
ners as McLeod & Reid, 
vs. 
THe FourtH NATIONAL BANK OF St. Louts. 


Plaintiffs state that they are now, and were at the date of 
the transactions hereinafter set forth, citizens of the King- 
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dom of Great Britain, residing in the city of Glasgow, and 
were then and now are copartners under [the] name of Me- 
Leod & Reid, and that defendant was then and is nowa 
national banking association organized under the laws of 
the United States and located and doing business in the 
State of Missouri, in the city of St. Louis, in the eastern 
district of said State. 

Plaintiffs state that heretofore, on and prior to July 22, 
1882, defendant held in its possession in pledge certain bales 
of cotton, to wit, twelve hundred bales and over; that these 
bales were not merchantable bales, as known in commerce, 
containing four hundred and sixty pounds and over of cot- 
ton per bale, but the said bales had been by taking mer- 
chantable bales of the said ordinary weights to a cotton 
pickery and there dividing and then rebaling the cotton 
contained in such bales, so as to make about three new bales 
out of two merchantable bales, so that the new bales thus 
made contained only three hundred and twenty pounds or 
about that amount per bale. 

That the bales thus held by the defendant had been there- 
tofore pledged to defendant by a certain copartnership then 
engaged in business in St. Louis as cotton buyers, com- 
posed of one L. C. Norvell, John Camfield and one Eimer ; 
and defendant, being ignorant at the time of the loan, as 
plaintiffs are informed, of the dividing and rebaling of the 
cotton, had loaned thereon to said Norvell, Camfield & Com- 
pany a large sum of money, the exact amount of which is 
to plaintiffs unknown, but was far in excess of the actual 
value of the said cotton taken in pledge therefor. 

That after the loans were thus made and prior to the 
date of the shipment to plaintiff hereinafter set forth, de- 
fendant discovered the condition of said cotton, its actual 
weights, and the facts in relation to the division and rebal- 
ing into three, as above detailed. 

That at and before the said discovery by defendant of 
the true condition of the bales which it held in pledge, the 
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said Norvell, Camfield & Company were insolvent, as de- 
fendant well knew, all of their property being pledged to 
secure loans far in excess of the value of such property, and 
the defendant well knew that its only resource for the pay- 
ment of said indebtedness of Norvell, Camfield & Company 
was the cotton which it held in pledge as aforesaid; that a 
sale of said cotton in the St. Louis or other markets, upon 
actual inspection and weighing, would realize only its true 
value, and would fall far short of paying the amount which 
it had loaned upon the cotton. 

That defendant thereupon demanded of said Norvell, 
Camfield & Company that L. C. Norvell, who was then in 
Great Britain, should at once dispose of said cotton in foreign 
markets; and on or about July 9, 1882, plaintiffs being ig- 
norant of the facts hereinbefore recited, agreed with said L. 
C. Norvell to accept the sixty-day draft of said Norvell, Cam- 
field & Company for—sum of six thousand pounds sterling, 
upon a consignment of six hundred bales of said cotton, of 
merchantable weights of about five hundred pounds per 
bale, said advance being at the rate of ten pounds sterling per 
bale, and was based upon the cotton being of average mer- 
chantable bales. 

That thereupon, on or about July 21, 1882, defendant 
being apprised of the aforesaid agreement of acceptance, and 
knowing well that said advance was based upon merchant- 
able bales, and having all the bales in its possession, having 
loaned thereon, as it well knew, far more than the actual 
ralue thereof, did ship to plaintiffs six hundred of the rebaled 
and manipulated bales in its possession upon a through bill 
of lading, attached to the sixty-day bill of exchange for six 
thousand pounds sterling, drawn upon plaintiffs by Norvell, 
Cam field & Company. 

That upon the face of the bill of lading, by which defend- 
ant caused the said bales to be shipped, and which was at- 
tached to the said sixty-day bill of exchange, was set forth 
for the purpose of deceiving plaintiffs a false and fraudulent 
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statement of the aggregate weights of said six hundred 
bales, to wit, 276,815 pounds, instead of the true weight of 
said bales, which defendant well knew was far less than such 
amount, and did not exceed 192,581 pounds. 

That in furtherance of said scheme was attached to the bill 
of exchange and bill of lading a certificate of insurance 
upon the six hundred bales thus shipped, in which the value 
of the cotton shipped under the bill of lading was falsely 
and fraudulently set forth at thirty-three thousand dollars, a 
sum far exceeding by many thousand dollars, as defendant 
well knew, the actual value of the property insured. 

That defendant did not itself purchase or discount the 
sixty-day bill of exchange drawn as aforesaid upon plaintiffs, 
the bill of lading and certificate of Insurance attached, but 
caused Norvell, Camfield & Company to sell for its, defend- 
ant’s, benefit the said bill of exchange for its full value, at 
the then current rate of exchange, to certain exchange brokers 
in [the] city of New York, to wit, Knoblauch & Lichten- 
stein, who were, as plaintiffs are advised, ignorant of the 
fraud thus being perpetrated, and who purchased the bill 
upon plaintiffs, in reliance upon the statements of the said 
documents attached thereto. 

That defendant, being informed that said Knoblauch & 
Lichtenstein would purchase the bill of exchange drawn by 
Norvell, Camfield & Company upon plaintiffs, did cause 
said Norvell, Camfield & Company to draw their sight 
draft upon Knoblauch & Lichtenstein for the proceeds of 
said sixty-day bill to be purchased by them, to wit, the 
sum of twenty-nine thousand dollars, or about that sum, 
being the full amount of said bill, at the current rate of 
exchange, and did cause to be attached to the said sight 
draft, the sixty-day bill of exchange drawn on plaintiffs and 
bill of lading and certificate of insurance, and all of said 
papers were thereupon forwarded by defendant to New York, 
and there were surrendered by defendant to said Knoblauch 
& Lichtenstein upon their payment of the sight draft drawn 


as aforesaid. Upon payment of said sight draft the defend- 
ant at once applied the proceeds thereof, to wit, the sum of 
twenty-nine thousand dollars, or about that sum, to its own 
reimbursement, principal and interest, upon the indebted- 
ness to it of said Norvell, Camficld & Company, and paid in 
full, principal and interest, all amounts loaned on the cotton 
thus shipped. 

That thereafter, in due course of mail, to wit, on or about 
August 9, 18582, the said sixty-day bill of exchange, thus 
drawn by Norvell, Camfield & Company upon plaintiffs, 
with bill of lading and certificate of insurance attached 
thereto, and purchased as above stated by Knoblauch & 
Lichtenstein, was presented to plaintiffs for acceptance. 

That plaintiffs, in reliance upon and upon the faith of the 
statements of weights and value set forth in the bill of iading 
and certificate attached to the draft, having no opportunity 
to inspect any of the cotton which was then en route and 
did not arrive at Glasgow till several weeks later, having 
neither knowledge nor suspicion of the facts hereinbefore 
detailed relative to the condition of the bales, but assuming, 
as they had a right to do, that they were merchantable bales, 
as known in commerce, accepted the said bill and became 
lable thereon for the said sum of six thousand pounds ster- 
ling to the holders of said bill, to wit, the indorsees, for value, 
of said Knoblauch & Lichtenstein, who were also innocent 
of the fraud, being purchasers of the bill of exchange for 
value before maturity in due course of business. 

Plaintiffs further state that the fraud thus perpetrated 
upon them with the knowledge and for the benefit of defend- 
ant was not discovered by them until the arrival of the cot- 
ton in Glasgow, on or about August 29, 1882; that then, 
immediately upon inspection, the true condition of the cot- 
ton, theretofore fraudulently concealed, was discovered ; that 
the bales were not of merchantable weight ; that the average 
weight was but little over (320) three hundred and twenty 
pounds per bale, and the aggregate weight was not 276,815, 
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as falsely stated in the bill of lading attached to the draft, 
but only 192,885 pounds. 

That plaintiffs were compelled to pay and did pay the 
said bill of exchange thus indorsed as aforesaid for value 
before maturity to parties innocent of the fraud, and did pay 
the same, to wit, the sum of six thousand pounds sterling ; 
that with the utmost diligence they were only able to realize 
from the sale of the said cotton the sum of forty-one hundred 
and seventy-three pounds sterling, which was its full value 
in the market at the time, and by reason of the said defici- 
ency in weight, fraudulently concealed by defendant from 
plaintiffs as aforesaid, a loss was sustained by plaintiffs of 
nine thousand dollars. 

Plaintiffs state that Norvell, Camfield & Company were 
then, and have ever since been and are now, insolvent; 
have abandoned business and are wholly without means of 
any kind. 

Plaintiffs state that defendant not only knew the actual 
condition of the bales of cotton thus shipped, but held and 
retained possession of them until its own claim was paid in 
full by the sale of the bill of exchange in New York, and 
that it was thus the beneficiary of the fraudulent conceal- 
ment thus effected, to the injury of the plaintiffs. 

Plaintiffs state that on the 4th day of January, 1883, they 
made demand upon defendant for the said sum of nine 
thousand dollars thus lost by them as aforesaid, but said 
defendant refused to pay said sum or any part thereof. 

Wherefore plaintiffs say that, by reason of the facts above 
set forth, an action hath accrued to them against defendant 
to recover their loss thus wrongfully sustained, and they ask 


judgment with interest from January 4, 1883, and costs. 


By their attorneys, 
OVERALL & JUDSON. 


The answer is as follows: 
ANSWER. 


Donautp M. McLeop et At., Plaintiffs, 
US. 
THe Fourtu NATIONAL BANK oF St. Lours, Defendant. 


Now comes the defendant in the above-entitled cause, and 
for answer to plaintiffs’ petition it denies each and every 
allegation therein contained, excepting only its own cor- 
porate existence, which it admits. 

FINKELNBURG & RASSIEUR, 
Attorneys for Defendant. 


On a trial of the issues before a jury testimony of wit- 
nesses was adduced by plaintiffs and defendant, which is 
preserved in full in the record and the substance of which 
is as follows: 


STATEMENT OF FACTS. 


With reference to the methods of business prevailing in 
St. Louis, Missouri, in regard to transactions in cotton and 
the pledging of cotton as security for bank loans, the testi- 
mony shows that shipments of cotton are made from the 
cotton growing regions to persons in St. Louis who are 
known as cotton factors—sometimes called “ cotton mer- 
chants” by the witnesses, as distinguished from those who 
afterwards buy the cotton from them in St. Louis for resale 
and shipment to Eastern and European consumers; the lat- 
ter are called “cotton buyers.” Cotton is put up in bales, 
the average weight of which is about 450 to 475 pounds 
(printed Record, pp. 67, 49, and 90), but every baie above 
300 pounds in weight is considered “ merchantable ” (pp. 
67 and 38). Each bale is labeled with a number, but its 
weight is not indicated on the bale itself. It is stored by 
the factor on arrival in certain cotton warehouses, of which 
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there were three in St. Louis at the time in controversy (p. 
27). The warehouse company issues a separate warehouse 
receipt for each bale, which receipt 1s commonly known in 
St. Louis as a “ cotton note;” it is in the following form: 


“ Number of bale. Received in store of one bale 
of cotton, in apparent good order, of the above number and 
following marks.” Then follow the marks. ‘“ Deliverable 
to bearer upon the return of this receipt and payment of 
warehouse charges, risk of fire excepted. (Signed) 
, secretary.” On the back is stamped or printed the 


words “ Cotton note.” 


These so-called cotton notes pass readily in St. Louis like 
negotiable instruments, and, being made out to bearer, are 
never indorsed. Banks take them as collateral security 
and it is in this way that the cotton factors and buyers 
of St. Louis generally borrow the money which they need 
from time to time for the prosecution of their business. 
The weight is not shown on these cotton notes; in taking 
them as collateral, banks assume an average weight (p. 90), 
multiply that by the market price, and ordinarily deduct a 
margin for possible fluctuations in value. When the cotton 
arrives In St. Louis and is stored in the cotton warehouse 
by the factor each bale is weighed and a memorandum is 
kept by him, but when it is sold for shipment it is re- 
weighed and the latter weight governs the sale and shipment 
(pp. 70 and 67). There are professional cotton weighers in 
St. Louis, and a part of them make a specialty of weighing 
for shipments, these are known as “reweighers,” and as dis- 
tinguished from those who weigh the cotton originally for 
the factor (p. 58). 

Weighing between arrival at and shipment from ware- 
house rarely takes place (p. 76); it is troublesome (pp. 77 
and 67); the bales have to be turned out in the warehouse 
for weighing and a seale transported around, the bandling 
of the bales for this purpose costs 15 cents a bale and the 
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weighing 10 cents a bale—total cost of weighing 25 cents a 
bale (p. 77). There is ordinarily no occasion for weighing 
except on arrival at and shipment from the warehouse. 

When cotton is shipped the reweigher gives a certificate 
to the shipper showing the weight of each bale, and the ag- 
eregate weight, as shown by this certificate, is then furnished 
by the shipper to the railroad agent who inserts it in the 
bill of lading (p. 59). The shipper then draws his draft? 
against the shipment, attaches the bill of lading, together 
with an insurance certificate, as collateral security and gives 
it to his banker, who usually at once credits him with the 
amount of the draft less his charges or discount. When 
the shipment is made to Europe it is customary to add a 
“ Power of hypothecation ” (see form on page 185 of printed 
record). In such case the foreign draft is often sold by the 
shipper to a banker in New York instead of St. Louis, and 
then he draws a sight draft on the New York banker to 
whom he sold his foreign exchange and he sells the New 
York draft to his St. Louis banker. Tothe New York draft, 
in such ease, is attached as collateral— 


Ist. The foreign draft ; 
2d. The bill of lading ; 
3d. The insurance certificate ; 


4th. The power of hypothecation. 


The shipper also makes out an invoice showing details 
of the numbers and weights to which he attaches the re- 
weigher’s certificate. These latter he transmits by mail 
direet to the consignee. Ifa St. Louis bank hold the cotton 
notes as collateral to a loan at the time the owner desires to 
make a shipment the bank generally permits him to with- 
draw the notes for the purpose of enabling him to get the 
eotton out of the warehouse and into the hands of the trans- 
porter with the understanding that the shipper is to bring 
to the bank the draft drawn against the shipment with bill 
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of lading attached as soon as he ean have those papers made 
out (pp. 86 and 95). 

We pass now to the particular transactions which have 
given rise to the present suit. 

In 1882 Norvell, Camfield & Company were ‘“ cotton 
buyers ” in St. Louis; Norvell, the senior partner, had been 
in the cotton business in St. Louis for a period of ten years 
(p. 00); the firm of Norvell, Camfield & Company was formed 
May 1st, 1881; Major Camfield had been in the cotton busi- 
ness in Georgia; Mr. Eimer, the third partner, was the son 
of a wealthy citizen of Belleville, Illinois, and well known 
in St. Louis. The business of the firm was quite extensive ; 
they did the major part of their banking business with the 
defendant bank as the previous firm of Norvell & Company 
had done before, but they also kept an account at the Mer- 
chants’ National Bank of St. Louis. They borrowed money 
on cotton notes at both banks from time to time, but prin- 
cipally at this defendant bank where their business amounted 
to about half a million during a cotton season (p. 104). 

Between March 14th and April 26th, 1882, various pack - 
ages of cotton notes aggregating 1462 in number came to 
the defendant bank as collateral security for seven loans or 
discounts procured by Norvell, Camfield & Company from 
time to time in the ordinary course of business, the respect- 
ive dates and amounts of which were as follows: 


Date. Amount of loan. No. of cotton notes. 

March 14, 1882---- $8,600—secured by -- 199 
“« 90 « ____ 13,000 hee 275 

« 92 «& _ 3985 ae 73 
«“ 30, * ____ 9,000 « 900 
April 18, “ ---- 14,600 Re ee 395 
“« 96 “ ____ 12500 —* 313 
“ 96 “ ____ 3.465 a 77 
$64,450 1,462 


Ae 
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See pp. 41 and 42 Norvell, and as to note omitted by him 
(p. 113). 

Biebinger—totals as above stated are given by Biebinger 
(p. 114). 

These loans, it will be observed, were made at an average 
rate of about $44 a bale. 

On the day of the last of the above loans, namely, April 
26, 1882, Mr. Norvell, the senior member of the firm of 
Norvell, Camfield & Co., ealled at the defendant bank and 
asked for letters of introduction to persons in Europe, 
whether he contemplated going to inaugurate a foreign busi- 
ness, to get orders from the other side for the purchase of cot- 
ton here, &e. (Biebinger, p. 104; Norvell, p. 51.) Up to this 
this time the business of the firm at defendant bank had 
been entirely satisfactory, all obligations they had ever as- 
sumed had been promptly met; their business was large and 
apparently growing, and nothing had occurred to throw the 
slightest cloud or suspicion on any of their transactions 
(pp. 104 and 54). Mr. Norvell was furnished with eulogistic 
letters by the St. Louis Cotton Exchange as well as the Gen- 
eral Merchants’ Exchange of St. Louis. The one from the 
Cotton Exchange was as follows (see p. 52): 


SS 
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St. Louis, April 27, 1882. 
“To whom it may concern : 

“The bearer of this, Mr. L. C. Norvell, is about to proceed 
to Europe to establish business relations there. Mr. Norvell 
has been a member of this exchange from its organization, 
and is one of the oldest cotton men in the country, and as 
well posted in the great staple as any man in the business. 
I have known Mr. Norvell personally for many years and 
have always found him reliable, popular, and original (?) 
and fully recommend him to the courtesy of our friends on 
the other side. 

“Very respectfully, 
“SEAL. | KE. W. Srimons, Secretary.” 


| —— 
—————————————————S . 
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The letter from the Merchant’s Exchange was as follows 
(see p. 52): | 
“Sr. Louis, April 27th, 1882. 
“This is to certify that Mr. L. C. Norvell is a member of 
the Merchants’ Exchange of St. Louis in good and regular 
standing. Mr. Norvell is of the firm of Norvell, Cam field 
& Co., of this city, and visits Europe on business. We be- 
speak for him the courtesy and attention of all those who 
may meet him. Mr. Norvell is a gentleman of high stand- 
ing in this community. 
“GrorGeE H. Moraan, Secretary.” 


The above letters were shown to Mr. If. W. Bicbinger, 
eashier of the defendant bank, who, upon request, also gave 
Mr. Norvell the following letter (see p. 23): 

“Seal of 4th Nat. B’k.] 

“Fourtu NATIONAL BANK oF Str. Louts, 
“Sr. Louris, April 26, 1582. 
“To the “Deutsche Bank, Berlin,’ London agency, London: 

“GENTLEMEN: Permit me to introduce to you in the 
bearer of this, Mr. L. C. Norvell, of the firm “ Norvell, 
Camfield & Co.,” cotton buyers of this city. Mr. Norvell 
visits England with a view of forming business connections, 
soliciting orders from spinners and others for the purchase 
of cotton, and in pursuit of this object may have occasion 
to consult and advise with you. 

“T would bespeak for Mr. N. your kind attention, and any 
favors shown him will be duly appreciated. 

[Seal of 4th Nat. B’k.] 
“Yours, most resp’y, 
“EF. W. Brepincer, Cashier.” 


13 
Also the following letter (see p. 16): 


“ FourtuH NATIONAL BANK OF St. Louis, 
“Sr. Louis, April 26, 1882. 


“To whom it may concern : 


“This is to introduce in the bearer, Mr. L. C. Norvell, senior 
of the firm [of] “ Norvell, Camfield & Co.,” cotton buyers of 
this city. 

“Mr. Norvell is regarded by cotton men of this city as an 
excellent judge of the staple, and from our own experience, 
having handled their domestic bills against purchasers of 
cotton to a large extent, we know the firm to have given 
general satisfaction to their patrons. 

“Mr. N. visits England and the Continent with a view of 
extending the firm’s business connections abroad, and believ- 
ing them to be reliable and trustworthy we cheerfully recom- 
mend their house to the trade in their line. 

“TSeal of the Fourth Nat. B’k.] 
“Very respectfully, 
“i. W. Breprncer, Cashier.” 


A few days after the date of the above letters Mr. Norvell 
departed for Europe and no communication, either direct 
or indirect, was had between him and defendant bank dur- 
ing his stay in Europe, nor did anything occur between his 
firm and the defendant bank having any relation to this 
controversy until the latter part of May, 1882, when Mr. J. 
D. Goldman, a cotton factor and customer of defendant bank, 
told Mr. Biebinger, cashier, he “ had heard that there had 
been some cotton picked of Norvell, Camfield & Co.,” and 
asked if he held any notes (p. 66). Mr. Biebinger said he 
did, and asked Mr. Goldman (who was also a director of the 
cotton warehouse known as the St. Louis Cotton Compress 
Company) “ to see to it and have some of the cotton weighed,” 
which he did (p. 66). It seems that Mr. Goldman then 
caused the superintendent of the St. Louis Cotton Compress 
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warehouse to weigh 15 or 16 bales of Norvell, Camfield & 
Co.’s cotton, and that he brought the result, giving the num- 
ber and weight of each bale, on a memorandum to Mr. Bie- 
binger a day or two after. Mr. Biebinger compared the 
bale numbers on the memorandum with the bale number 
on the cotton notes held by him as collateral and found that 
he held only a few bales of that lot; the average weight of 
this lot was between 390 and 400 lbs. per bale (p. 66). And 
this was the last and all the conversation Mr. Goldman ever 
had with Mr. Biebinger or any one connected with the bank 
on this subject (p. 66). 

The substance of what Mr. Goldman said to Mr. Biebin- 
ger, the impression which it made upon Mr. Biebingers’ 
mind and what he did in consequence thereof, is told in 
narrative form by himself, as follows, (page 105 of printed 
record : 

“A. Well, Mr. Goldman came up and told me that he 
had heard of a rumor that Norvell, Camfield & Co. were 
carrying some light-weight cotton ; that they had sent some 
cottons to the pickery to have them overhauled—stained 
bales that had been stained and damaged cotton—and that 
in consequence thereof there was some short-weight cotton, 
and that the rumor had reached him and he thought, as he 
was a friend of ours, that it was his duty to let us know; 
he didn’t put any great stress on it; it seems he didn’t 
think it amounted to much; nevertheless, I asked him to 
have some of these cottons weighed for me, and he went to 
work and had a lot weighed. I think it was fifteen or six- 
teen bales, and he brought-me up the memorandum. The 
average weight of those bales was about in the neighbor- 
hood of 400 pounds. He left the memorandum with me and I 
went to work to trace the bales and and compare my numbers 
that I held—my numbers of bales that I held with those 
numbers that he had on his memorandum—and I could 
only find 4 or 5 bales in my possession corresponding with 
those on his memorandum, so I returned him his memo- 
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randum again, telling him the result of my examination, 
and, as it was so insignificant, [ concluded in talking with 
him over the matter—we came to the conclusion that there 
was nothing in it to amount to anything. Nevertheless, I 
‘ame—in thinking over the matter—I came to the conclu- 
sion that it was my duty to call for additional margins under 
the circumstances, and another reason induced me to do 
that was, this storage on cotton had accrued on some of the_ 
cottons for several months—four or five months—and I 
thoughtthat if there was anything in that way it would be best 
for me to have additional margins ; so, on the 26th of May, I 
believe it was, I notified the firm of Norvell, Camfield & Co. 
to put up an additional margin of $4 to the bale and to pay 
the accrued interest on the various notes up to that time. 
The interest then amounted to between $700 and $800. 
They very promptly responded to paying the interest, and 
in a very short time thereafter, until the margin was made 
good, the principal amount of the margin called for was 
made good in the next day or two and the balance in a 
few days thereafter. Major Camfield, after the margin had 
been put up, came to me expressing his astonishment why 
] should call on him for margin, inasmuch as cottons had . 
not declined in price. I very candidly told the Major what 
I had heard; I told him, furthermore, that one of the rea- 
sons was the accrued storage on the cotton—the accrued in- 
terest; and, in consequence of this rumor, Major Camfield 
at once pronounced it an infamous lie; that there was noth- 
ing in it; that while it was true that among the large num- 
ber of bales of cotton that they had purchased there were 
some bales that were called rejected bales that had to be 
moved from the cotton warehouse to the pickery, and the 
stained portions had to be taken out and the grades to be 
separated, and the cottons were then rebaled and returned 
again to the warehouse. He assured me, upon his word of 
honor as a gentleman, that there was no truth in the rumor 
of three bales having been made out of two, and that all his 
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cottons, or by far the greater majority of his cottons, were all 
of better quality, good middling cottons, and, with the ex- 
ception of a very moderate number of bales, the bales were 
all in the original merchantable condition. Having had no 
doubt or no reason to doubt the Major’s sincerity in his state- 
ment, never having had any cause to complain about him, 
I naturally believed the statement of the Major to be correct, 
and didn’t pay any further attention to the matter of mar- 
gins. We had the cotton margined down to about $40 or 
$41 a bale, and he stated in reference to that, too, that he had 
then a margin in the cotton of at least, at the very lowest 
calculation, taking everything off, of at least $15,000—$ 12,000 
to $13,000. 


On cross-examination Mr. Biebinger repeats his conversa- 
tion with Camfield, as follows (p. 125) : 

“A. [think he stated to me—in fact, [am _ positive he 
did state to me—that he branded the rumor, as I have 
already said, as an infamous lie, and that it was set in cir- 
culation by parties inimical to them, and perhaps more 
especially to Mr. Norvell, but that there was no truth in it. 
He then went on to say that among the various lots of cot- 
ton that they bought there were bales among them of re- 
jected cotton, bales that had been damaged—* cow eaten,” 
as he termed it—and he had sent them over to the pickery 
and had the stained and damaged portions removed from 
the bales in order to have the grade of the cotton remain in 
good shape, and, such it was, to have the bales sent again 
to the warehouse, but that this was a very limited number, 
and that by far the greater portion of this cotton was of a 
very fine quality—good middling cotton—and that they 
were all in their original shape and form—had not been 
handled or overhauled. I had no reason to doubt the gen- 
tleman’s statement, because our relations before that time 
had always been such as to show him to be a man of truth 
and veracity.” 


~ 
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It further appears that Major Camfield, at Mr. Biebinger’s 
request, had some of the so-called light-weight bales weighed 
and that he brought a statement certified by an official 
weigher to Mr. Biebinger, and Mr. Biebinger says they 
averaged nearly 400 pounds (p. 108). A copy of these 
weights as given by the weigher in his testimony (pp. 72 and 
73) shows the correct weight to be 15,728 15s., which for 
forty bales makes an aggregate of 593 Ibs. per bale. Majer 
Camfield represented the number of these repicked bales to 
be very small (pp. 106 and 123). 

It further appears from the evidence that Mr. John Hud- 
son, proprietor of a cotton pickery, being at the defendant 
bank on other business about the time the above conversa- 
tions and transactions occurred, took occasion to speak to 
Mr. Biebinger, the cashier, about what he had done with 
reference to Norvell, Camfield & Co.’s cotton ; told him that — 
the cotton which he had picked did not weigh as much as 
it did when he received it. While Mr. Hudson and Mr. 
Biebinger differ about some of the details of this conversa- 
tion, they both agree that nothing was said by Mr. Hudson 
as to the extent of the re-picking or the number of bales 
overhauled by him. On this point Mr. Hudson says (p. 37): 


“(. Was any number of bales mentioned in that conver- 
tion ? 

“A. No, sir; I don’t think there was. 

“Q. You did not tell Mr. Biebinger whether you had _ re- 
picked 100 or 1,000 bales of cotton? 

“A. No, sir. 

“Q. The information simply ‘was that some of the cotton 
had been repicked by you? 

“A. Yes, sir. 

“Q. That is not an unusual thing, is it, in the cotton busi- 
ness? 

“A. No, sir; I should think not.” 
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The cashier’s account of this conversation is as follows 
(pp. 106-7): 

“About the time that the margin was made good Mr. 
John Hudson, the gentleman who was then and is now 
doing business with us yet, some little, he came up to the 
bank, and he stepped back to my desk and beckoned me to 
him—and, by the way, I must here say that Major Cam- 
field had informed me that the cotton had been sent to 
Hfudson’s pickery. Well, seeing Mr. Hudson there—I was 
as anxious to see him as he was to see me, perhaps he was 
more so to see me, as has been developed by the testimony 
here—well, I asked Mr. Hudson about it, and Mr. Hudson 
stated to me this: Says he, ‘Mr. Biebinger, the firm of Nor- 
vell, Camfield & Co. have sent some of their rejected and 
damaged bales over to my pickery for me to overhaul it, 
to grade it, to assort the different grades, to take out all the 
damaged portions of the cotton and to rebale it again, and 
their request [ have done so, and the bales have been re- 
turned.’ Mr. Hudson did not state to me that the cotton— 
he did not state to me the number of bales that he over- 
hauled—he never stated that to me. Mr. Hudson, further- 
more, did not state to me that the cotton was sent to him 
to make three bales out of two; he didn’t do anything of 
the kind at the time, nor at any other later period did he 
state that to me. On the contrary, he left me in_ perfect 
iguoranece as to the number of bales he had overhauled 
up to that time. Well, I was perfectly satisfied in my mind 
that the think was all right and that there was nothing 
in it, as I would be with any other person in whom I 
had been in personal business connection—everything sat- 
isfactory. I would certainly, to a very great extent, take 
his statement before anybody’s else. The matter thus went 
on; it never occurred to my mind that anything would be 
wrong from the assurance that I had received from the 
Major and the additional margin I had got until the cottons 


were shipped.” 
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Now comes an interval of nearly two months,’ during 
which nothing further was said or done about this matter. 
The business of defendant bank was large, the daily vol- 
ume of business being from one and a quarter to two mil- 
lions per day (p. 110). Mr. Bierbinger, the cashier, was in 
the active daily management of the business (pp. 109 and 
110). He testifies that he did not worry his mind about 
these cotton notes any further, that he was satisfied every- 
thing was all right, and that neither by conversation or 
otherwise was his attention called to this business again un- 
til some of the cotton notes were called for by Major Cam- 
field for the purpose of making a shipment (pp. 110 and 
111). In the meantime he had not called the attention of 
the president or directors to the matters above mentioned, 
neither at the time nor subsequently, he did not deem it 
worth while. Major Camfield’s assurances and the fact that 
he responded promptly to the demand for additional margins 
allayed all further suspicion or misgiving, and he discharged 
it from his mind (pp. 106, 110, 125, 126, and see testimony 
of President Block, p. 98). The financial situation now stood 
as follows: 

Sinee April 26, 1852, the bank had received ten addi- 
tional cotton notes as collateral to a small loan of S950 
(p. 122), so that the total number of cotton notes now 
held by the bank was 1,472 instead of 1,462 as given supra 
page —. On the other hand the loans had been reduced by 
payments of margins from 564,450 to $57,650 to which 
should be added the $950 supplemental loan, making the 
total indebtedness at this time $538,600, this was at the rate 
of a little less than $40 a bale. 

In the meantime cotton had advanced somewhat, and as- 
suming an average weight of 450 pounds to the bale, and as- 
suming cotton to be worth 12} cents per pound at this time 
in St. Louis, which is the price given by plaintiffs’ witness, 
Paton, from his official quotations (p. 140), each bale was 
worth $54.56, thus giving a margin of $14.56 on each bale 
over the amount loaned thereon. 
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Assuming now that all the bales were “ light weights” of 
the description included in the forty bales weighed by 
Camfield, viz.: an average of 593 pounds only to the bale, 
‘ach bale was worth $47.65, and this still afforded a margin 
of $7.65 a bale. Applying this calculation to the total num- 
ber of bales held by the defendant bank, we find the follow- 
ing results: 


On the basis that defendant held 1,472 bales of cotton, of 


an average weight of 450 pounds to the bale: 


450 X 1,472 = 662,400 pounds. 


662,400 penne at EZ) Cle. 2. inn nnisnceds $580,316 00 
Amount of W@n............ sia salaeanicaciibaneaabiiil 58,600 00 
ei iciteieapitaisiiinait sashes siaitttaineectiniiaiaalnamill $21,716 00 


On the basis that one-half of the bales held by defendant 
were “ light-weight,” averaging but 393 pounds : 


393 &X 


736 = 289,248 pounds. 
450 x 73 


vo 
06 = $91,200 . “ 


1472 620,448 


620,448 pounds at 123 cts. = -.------.--. --_- $75,229 32 
I i itarcine ties eetie sieeiceeictinieinliaincaisine aap iittala 58,600 00 
I ice si titacnisnliheneitecmoninins nicswanicann: ssiihlesniaaiin $16,629 32 


On the basis that all the bales held by defendant were 
“light-weights,” averaging but 393 pounds: 


393 x 1,472 = 578,496 pounds. 


578,406 pounds at IZ} cle. = 2.22... necacnas $70,142 64 
I IF i cisiesincceni tice iatecniccinsinaiacisaaa 58,600 00 
Pe iieichitnernstiticrnssinnniernnicnisaiisitiighiaainteiaiias $11,542 64 
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Ivven on the basis of the actual weights of these 600 bales 
as afterwards developed, and assuming that all the 1,472 
bales were of like weight, viz, 345 pounds to the bale, this 
defendant was protected ; viz: 


043 & 1,472 = 504,896 pounds. 


OES ek TE iar aiicik wiki hii scence $61,218 64 
BE eT MEY a eRe ~ 58,600 00 
OID a: nicasckiindicasacnisiidiuaipiacinacins siisisicgpiiiinmcain - $2,618 64 


[t seems from the testimony that half a cent a pound was 
lost on one-half the bales shipped to plaintiffs by reason of 
inferiority in quality. While there is no pretence that the 
bank had any intimations on this subject at all, we will as- 
sume that half the entire lot, viz, 1,472 bales, were likewise 
deficient in this respect, it would lead to a still further deduc- 
tion of $1,262.24, and yet leave a margin over and above the 
debt due the bank. | 

The testimony shows that Mr. Biebinger, cashier, figured 
on 12} cents as the value of the cotton (p. 130), which would © 
have increased the above margins considerably. Under 
these circumstances Mr. Biebinger considered the security 
ample, or to use his own words: “I considered that loan as 


safe as any we had in our collateral box, I did not feel the 


least alarm about it” (p. 1351). It also appears that during 
this time, viz.: June 12th, 1882, Mr. Biebinger on behalf of 
the defendant bank discounted and cashed a draft for $13,000, 
with bill of lading attached drawn by Norvell, Camfield & 
Co. against a shipment of cotton not theretofore held by the 
defendant bank, and Mr. Biebinger says he would not have 
done so if he had thought there was anything wrong about 
Norvell, Camfield & Co.’s cottons. (See Biebinger, pp. 135, 
136, and: 137; and Johnson, p. 100.) 

On the 25th day of July, 1882, Mr. Norvell arrived in St. 
Louis on his return from Europe. Mr. Camfield had _ pre- 
viously informed defendant bank of his intention to with- 
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draw some cotton notes for shipment to Europe, but it does 
not appears that defendant knew to whom or on what terms 
(pp. 188, 184). It appears that Norvell had already sold his 
foreign exchange to be drawn against this shipment to 
Messrs. Knoblauch & Lichtenstein, of New York city. He 
did this himself whilein New York and defendant bank had 
nothing to do with it (Biebinger, p. 108; Norvell, p. 58). 
On the day of Norvell’s arrival (July 25) Major Camfield 
called at the bank for 400 cotton notes to make up a ship- 
ment of 600 bales, the other 200 cotton notes were to come 
from somewhere else. Major Camfield according to custom 
selected such packages out of the 1,472 notes held bv the 
bank as he thought proper and took away the 400 he desired. 
The bank officers paid no attention to the selection and had 
no knowledge as to the packages selected except that they 
were designated by numbers. It seems that Major Camfield 
on the same day also withdrew 209 cotton notes from the 
Merchant’s National Bank where they were held ascollateral 
security for a loan of $9,483.60 due that bank (p. 99). The 
total shipment made to McLeod & Reid, the plaintiffs in this 
ease, was 600 bales, made up of the 400 withdrawn from 
defendant bank and the 209 withdrawn from the Merchants’ 
National Bank. Whether the 9 bales not included in this 
shipment were taken from the 400 or 209 does not appear. 
Mr. Cainfield attended to the shipment and brought back to 
defendant the bill of lading for 600 bales attached to a draft 
on plaintiff for 6,000 pounds sterling and a sight draft on 
Knoblauch & Lichtenstein at New York for $29,010, to these 
i papers was also attached an insurance certificate for $38,845 
and a hypothecation certificate, copies of all which papers 
are to be found on pages 16, 17,and 18 of the printed record. 
The aggregate weight of the cotton was stated in the bill of 
lading to be 276,815 pounds. On receipt of these papers 
defendant gave the Merchants’ National Bank a cashier’s 
check for $9,482.60, the amount due that bank on this ship- 
ment and credited Norvell, Camfield & Co. with $28,973.74, 
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being the amount of the sight draft for the whole shipment 
less discount charged by the bank, so that in effect defend- 
ant advanced $9,483.60 additional on that day on cottons of 
Norvell, Camfield & Co. 

None of the officers of the bank had anything to do with 
the details of thisshipment or knew what had been done in 
regard to reweighing, ete., they simply assumed that every- 
thing was all right and that the weights as given by the 
transportation company were reliable. Nothing out of the 
usual course of things took place to draw their attention to 
this shipment as being different from any of the numerous 
similar transactions occurring in the course of this bank’s 
business. The drafts were all paid in due course of tinre, 
and this ends the history of the transaction so far as the 
Fourth National Bank participated therein. What remains 
to be told is the story of the fraud actually perpetrated by 
Norvell, Camfield & Co., or some member of that firm. 

It appears from the testimony that as early as November, 
1881, Norvell, Camfield & Co. began to send cottons from 
the St. Louis Cotton Compress Company to the pickery of 
John Hudson, ten bales at a time, where they were opened, 
erades separated and then rebaled, but as Mr. Hudson puts 
it “I couldn’t return all the cotton that I received in the 
“bales, because I could not make them in a merchantable 
“bale and put them in shape weighing as much as they did. 
“ When they were returned they did not weigh within about 
“120 to 180 pounds per bale as much when I received them 
“as when I sent them back” (p. 29). Yet the diminished 
bales were returned to the warehouse whence they came 
with the old tag and number apparently full weight, while 
new bales were made out of the excess and sent to another 
warehouse, called the Factors’ and Brokers’ Warehouse, and 
that warehouse issued cotton notes for these new bales. Thus 
Norvell, Camfield & Co. were multiplying their cotton bales. 
It appears that 1,085 bales in all were thus withdrawn from 
the St. Louis Cotton Compress Company’s warehouse from 
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time to time between November, 1881, and April, 1882, and 
that 1,599 bales were made out of them, 514 new bales being 
sent to the other warehouse (p. 35). The withdrawal of 
the cotton was permitted in many cases by the superinten- 
dent of the Cotton Compress Co. without production of the 
notes which the warehouse company had issued for the bales 
on a sort of easy going assumption that it was for the bona 
fide purpose of regrading merely and that the identical quan- 
tity would be returned (p. 83). 

It seems that the original bales in the warehouse were 
unusually heavy weights, averaging 514 pounds and the 
bales when returned averaged 547 pounds (p. 35). The 
evidence does not show, and it was impossible to ascertain, 
how many of the 1,085 bales thus manipulated were among 
the lot for which the defendant bank held the cotton notes 
or how many were held by the Merchants’ National Bank 
or other parties. No record of bale numbers is kept by the 
banks, so that when the notes are surrendered for shipment 
all information as to number is surrendered with them. 
Hence, it is also impossible to tell accurately how many of 
the cotton notes held by the respective banks (Merchants’ 
National and Fourth National) passed into the shipment to 
McLeod & Reid—presumably 200 from the oneand 400 from 
the other. 

In the meantime, Col. Norvell had been to Europe and 
sold 600 bales of cotton to McLeod & Reid, of Glasgow, Scot- 
land. Norvell testifies that he went to London first and 
presented his letter of introduction to the Deutsche Bank 
(see letter, p. 23 of Record). At his request, the Deutsche 
sank gave him letters of introduction to its correspondents 
in Germany, at Bremen, Hamburg, and Berlin. It scems 
that Norvell made no sales in Germany, but on his return 
to London he took other letters of introduction from the 
Deutsche Bank to its correspondents at Liverpool and Man- 
chester. McLeod testifies that Norvell showed him these 
letters of the Deutsche Bank as well as the letter of the 
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Fourth National Bank, addressed “To whom it may con- 
cern,’ and that, from the character of these documents 
together with the impression made upon him by Mr. Nor- 
vell’s appearance and business ability, he believed him to 
be reliable and trustworthy (p. 12). Norvell says he showed 
McLeod & Reid the letters from the St. Louis Merchants’ and 
Cotton Exchanges; that he stopped over a couple of weeks 
at Glasgow and made their acquaintance and made this 
business relation; that he had several interviews with mem- 
bers of the firm; negotiated with McLeod for two weeks. In 
answer to the question, “During that time did he (McLeod) 
make any inquiry from you as to your financial standing ?” 
Norvell says— 

“Tle said to me one day ina billiard room, ‘ Now we are 
going into some business together, and I want to know who 


we are and what we are worth. We are worth forty to fifty 


thousand pounds; what are you worth? Says J,‘ Not a 
nickel.’ Says I, ‘ You will have to find that out from some- 
body else; T never blow my own horn.’ ‘ Well,’ he says, ‘I 
understand your firm is worth $50,000.’ ‘ Well,’ said I,‘ you 
know more about it than I do.’ 

“Q. Do you know where he made those inquiries concern- 
ing your firm ? 

“A. I do not. 

“Q. Well, was it after that your transaction was closed— 
after this conversation ? 

“A. Yes, sir; this was the fourth day of July we had this 

] 
talk, and we closed our transaction on the 7th.” (Norvell 
? ? 


p. 59.) 


After making the sale to plaintiffs Norvell returned to 
New York, where he sold a lot of cotton to other parties and 
also arranged for the sale of the foreign drafts to be drawn 
against the foreign shipment to McLeod & Reid. For this 
purpose McLeod & Reid had furnished Norvell a list of 
banks in New York which had been buying drafts on them. 
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led upon, referred him to the 


broker Mackay, and he sold the drafts to Knoblauch & Lich- 


tenstein (p. 54). 


From New York Norvell returned to St. 


Louis, arriving on the day when Camfield, in compliance 
with previous advices from him, had prepared to make the 
shipment to plaintiffs. 

In making up this shipment to plaintiffs it became neces- 
sary, In accordance with the custom of business, to have the 
cotton reweighed and to produce the reweigher’s certificate 
as well for the purpose of having the aggregate weight in- 
serted in the bill of lading as to insert weights in detail in 
the invoice to be sent to the consignees. Major Camfield 
evaded this by inducing one Edward Haggerty, a cotton 
weigher of St. Louis, to certify to weights given him on a 
memorandum without, in fact, weighing the bales. Mr. 
Haggerty testifies that he had confidence in Major Cam- 
field, accepted his memorandum as correct, and thought 
was all right (pp. 61-2; and see Haggerty’s cer- 


everything 
tificate, pp. 
his invoice 


plaintiffs. 


20, 21, and 22), 


Major Camfield then made out 


accordingly, attached Mr. Haggerty’s certificate 
to it, exhibited them to the transportation agent, who in- 
serted the aggregate weight thus shown in his bill of lad- 
ing. He then took the bill of lading to the defendant 
bank, and mailed the invoice and weigher’s certificate to 


The draft for £6,000 drawn on plaintiffs McLeod & Reid 
against this shipment was asight draft, and of course reached 
Glasgow in advance of the cotton. It had attached to it 


the bill of lading giving a 


‘eregate weight signed by the 


Oo 
e 
1 


transportation company, plaintiffs had also received the in- 
voices by mail with the official weigher’s certificate attached. 
Invoices, bill of lading, and weigher’s certificates all agreed 


as to the weight, and, relying on the accuracy of these doc- 


uments, plaintiffs paid the draft. 
When the cotton arrived in Glasgow it was found that a 


large portion of the 600 bales were deficient both in quan- 
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tity and quality. The aggregate weight of the 600 bales 
was 206,045 pounds, instead of 276,815 pounds, thus show- 
ing a deficiency of 70,772 pounds (McLeod, p. 13). Besides 
this, 500 bales were inferior to the type samples shown by 
Norvell when the cotton was sold to plaintiffs. This inferior 
cotton was low grade, sandy,and had to be sold at a loss 
(McLeod, p. 14; Aitkin, p. 16). Plaintiffs claim to have sus- 
tained a total loss of $8,722.15 (MeLeod, p. 14). How much 
of the loss was owing to deficiency in quality and how much 
from shortage does not appear. | 

The news of these shortages and deficiencies did not reach 
St. Louis until about September Ist, 1852; in the mean- 
time Norvell, Camfield & Co. had withdrawn the remaining 
cotton notes from the defendant bank, and paid their in- 
debtedness. When the news from Europe arrived they 
still had a balance of over $4,000 standing to their credit at 
defendant’s bank, which they checked out subsequently. 
The account was finally closed October 28th, 1882. Major 
Camfield left the city of St. Louis about that time and the 
firm dissolved. 


At the close of the evidence plaintiffs requested the court 
to charge the jury as follows: 


y] 


PLAINTIFFS REQUESTS FOR INSTRUCTIONS TO JURY. 


1. The court instructs the jury to find their verdict for 
plaintiffs, and to assess their damages at the sum which 
they shall find from the evidence was the loss sustained by 
the plaintiffs in consequence of the actual weight of the cot- 
ton being less than the weight stated in the bill of lading, 
which was attached to the bill of exchange, accepted and 
paid by plaintiffs, not exceeding the sum claimed in petition, 
with interest from date of filing suit, March Ist, 1883, at 
rate of six per cent. per annum. 


Which request was by the court refused, to which ruling 
of the court the plaintiffs duly excepted at the time. 
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Plaintiffs requested the court to charge the jury as fol- 
lows: 
2. The possession by the defendant of the cotton notes for 
the bales of cotton pledged by Norvell, Camfield & Company 
in law vested in defendant the possession of the bales repre- 
sented by said notes. When, therefore, the 600 bales of 


cotton in question were shipped to plaintiffs upon bill of 


lading issued upon surrender of said cotton notes, the de- 
fendant continued in Jaw to hold the possession of said cotton 
until the sight draft drawn against Knoblauch & Lichten- 


stein was drawn against said shipment as fully as the bill of 


exchange drawn upon plaintiffs on said shipment. 


Which request was by the court refused, to which ruling 
of the court plaintiffs duly accepted at the time. 


Plaintiffs requested the court to charge the Jury as fol- 
lows: 

&. If the jury believe from the evidence that defendant 
held in its possession the warehouse receipts (called cotton 
notes) for the six hundred bales of cotton in question as 
security for indebtedness due from Norvell, Camfield «& 
Co. to defendant, and while so holding said receipts in- 
trusted the same to one C. H. Camfield, a member of said 
firm of Norvell, Camfield & Co., for the purpose of consign- 
ing said cotton to plaintiffs, and procuring bill of lading 
therefor, and also certificate of insurance on said cotton, 
which said bill of lading and certificate of insurance was to 
be attached to a draft drawn upon plaintiffs, and the pro- 
ceeds of the collection or sale of said draft were to be applied 
to the extinguishment of the indebtedness of said Norvell, 
Camfield & Co. to defendant; and if you find that said Cam- 
field in procuring said bill of lading caused to be stated 
therein a false and fraudulent statement of the weight of the 
said 600 bales of cotton, and did cause a false and fraudu- 
lent statement of the value of said cotton to be set forth in 
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the certificate of insurance, the defendant, receiving said bill 
of lading and certificate of insurance from said Camfield, 
did cause the same to be attached to the sixty-day bill of ex- 
change drawn upon plaintiffs, and did receive the proceeds 
therefrom and apply the same to the discharge of the indebt- 
edness to itself from Norvell, Camfield & Co. and thus received 
benefit from said fraudulent representations of said Cam- 
field while in possession of said notes; and if you further 
find that plaintiffs were induced to accept and did accept 
the said bill of exchange by reason of the false representa- 
tions in said bill of lading and certificate of insurance, and 
sustained loss thereby, then the court instructs you that the 
defendant is responsible to plaintiffs in this action for the 
loss so sustained by reason of said false and fraudulent rep- 
reschtations so made by said Camfield in procuring the said 
bill of lading, and your verdict should be for plaintiffs. 


Which request was by the court refused, to which ruling 
of the court plaintiffs duly excepted at the time. 


Plaintiffs requested the court to charge the jury as 


follows: 


4. If the defendant, while holding in its possession ware- 
house receipts (known as cotton notes) for bales of cotton 


stored in 


the cotton 


warehouses of St. 


Louis, theretofore 


pledged to it by Norvell, Camfield & Co. as bales of ordinary 
weight, as shown by the evidence, received notice that a 
number of bales of said Norvell, Camfield & Company’s 
cotton, stored in said warehouse, had been manipulated by 
so that the weight thereof had been reduced to 
less than the ordinary weight of cotton bales, then it was 
of defendant, before permitting any of the said 


rebaling, 


the duty 


cotton bales of said firm to be shipped to plaintiffs on bill 


of lading, representing the bales shipped thereon to be of 
ordinary weight as collateral to bill of exchange upon plain- 
tiffs, sold for its, defendant’s, benefit to ascertain whether 


said cotton so shipped as of ordinary weight for its, defend- 
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of the court plaintiffs duly excepted at the time. 


o0) 


ant’s, benefit was of ordinary weight or not; and if it 
further appear that the cotton so shipped was represented 
in the bill of lading as of ordinary weight when, in fact, it 
was not of ordinary weight, and that plaintiffs suffered loss 
in consequence of such deficiency in weights by reason of 
accepting and paying the bill of exchange drawn against 
said shipment, then plaintiffs are entitled to recover from 
defendant the loss so sustained. And notice to the cashier 
of defendant was in law notice to defendant, and if the 
cashier received such notice 1t is Immaterial whether he 
communicated the same to the other officers of the bank. 


Which request was by the court refused ; to which ruling 
of the court plaintiffs duly accepted at the time. 


Plaintiffs requested the court to charge the jury as fol- 
lows: 

5. If the jury believe from the evidence that Camfield, in 
order to mislead plaintiffs and induce them to accept the aehane 
bill of exchange for six thousand pounds, caused to be 
placed in the bill of lading a false statement of the weight 
of said cotton, and if the eashier of defendant knew that 
part of the cotton of Norvell, Camfield & Company held 
by them in pledge, and from which the cotton shipped was 
taken had been rebaled and the bales reduced in weight 
below the average weight of ordinary bales of cotton, then 
it was the duty of defendant to ascertain the true weight of | 
the cotton shipped, and if it failed so to do and permitted 
Norvell, Camfield & Company to defraud plaintiffs by mis- 
leading them as to the true weight of said cotton and 
thereby to benefit defendant, then defendant cannot retain 
such benefit to plaintiffs’ injury, but is Hable to plaintiffs for 
any damage suffered by them by reason of the deficiency in 
weight of said cotton. 


Which request was by the court refused; to which ruling 
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Plaintiffs requested the court to charge the jury as fol- 
lows: 


6. The court instructs the jury that the knowledge suf- 
ficient to charge defendant with responsibility to plaintiffs 
in this action for the loss sustained by plaintiffs in conse- 
quence of the falsity of the statement of weight in the bill 
of lading does not require knowledge of all the details or 
the extent of the fraudulent manipulation, if they find from 
the evidence that defendant, by its cashier, prior to the 
shipment had knowledge of the fact of the manipulation 
and could have readily ascertained the details and extent if 


- 


it had seen proper to do so. 


Which request was by the court refused ; to which refusal 
of the court plaintiffs duly excepted at the time. 


Plaintiffs requested the court to charge the jury as fol- 
lows: 


5 7. The fact that a part of the proceeds of the sale of the 


bill of exchange drawn on plaintiffS reecived by defendant, 
was applied to payment of a note of Norvell, Camfield «& 
Company due the Merchants’ National Bank, and that part 
of the cotton bales so shipped had been pledged to that 
bank, constitutes no defence to this action if it appear that 
the 600 bales were all shipped on one bill of lading, and 
that such shipment was made for defendant’s benefit, and 

| the proceeds thereof, after paying such notes, applied to pay- 
ment of its claims against Norvell, Camfield & Co. 


Which request was by the court refused ; to which ruling 


of the court plaintiffs duly excepted at the time. 


Plaintiffs requested the court to charge the jury as fol- 
lows: 


8. If the jury find for the plaintiffs they will assess their 
damages at the sum which they shall find from the evidence 
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was the loss sustained by the plaintiffs in consequence of the 
actual weight of the cotton being less than the weight 
stated in the bill of lading which was attached to the bill of 
exchange accepted and paid by plaintiffs, not exceeding the 
sum claimed in petition, with interest from date of filing 
suit, March Ist, 1883, at rate of six per cent. per annum. 


Which request was by the court refused; to which ruling 
of the court plaintiffs duly accepted at the time. 


The court thereupon charged the jury as follows: 


CHARGE TO THE JURY. 


There seems to be no dispute as to many of the facts in 
this case. ‘The cotton in question went forward to the plain- 
tiffs under the bill of lading and hypothecation on which 
plaintiffs had a right to rely. It also appears that the state- 
ments as to weights contained in the bill of lading were false, 
whereby a loss to the plaintiffs occurred as stated in their 
petition. Who is responsible therefor? Unquestionably 
Norvell, Camfield & Co. But is the defendant liable? It 
seems that the defendant had advanced on eotton notes 
pledged to it a sum of money and entrusted the cotton notes 
to pledgor for the purpose of forwarding the same. The 
same were forwarded with the bill of lading and hypothe- 
cation, whereby the plaintiffs, as acceptors of the bill, re- 
ceived the same in the faith that said bill of lading was a 
true statement as to weight, ete. 

There seems to be no <cloubt that the plaintiffs, relying on 
the bill of lading, accepted the draft accompanying the 
same, and consequently had a right to trust to the correct- 
ness as to the weight which they indicated. 

That there was fraud perpetrated the jury will probably 
have no difficulty in determining. But who is responsible 
therefor? There is no doubt where the ultimate responsi- 
bility rests. In this case it is to be determined whether 
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there is an intermediate lability, to wit, the connection of 
the defendant with the fraud perpetrated. If the defendant 


. ‘ ; 
knew of the fraud, to wit, the short weights, and with the 
intent to secure to itself payment of the indebtedness by Nor- 

r. vell, Cam field & Company caused said bill of lading, together. 


with the bill of exchange connected therewith, the proceeds 
of which it was to receive, to be forwarded, then it, the de- 
fendant, is responsible for the loss incurred ; otherwise not. 
The proposition seems to be narrowed down to this in- 
quiry: Did the defendant know that the weights were false 
on the shipment; and, if so, did it assent thereto with the 
intent to defraud the plaintiffs, as acceptors or drawees, of 
the bill? Whatever the cashier of the defendant bank did 
the defendant is liable for. Hence, the inquiry may be 
directed to the ascertainment of his knowledge and intent, 
and also the knowledge and intent of any officer of the de- 


fendant. 

Did the defendant, through its cashier or any other officer, 
know that there were false weights sent forwarded in the bill 
of ladidg and assent to the forwarding of such false weights 
with the intent of defrauding the parties plaintiff? Is there 
any testimony of any such fraudulent knowledge or intent 
upon the part of the defendant? There is no testimony L 
showing that there was any such fraudulent intent on the 
part of the defendant; therefore your verdict will be for the + 
defendant. 


To all that part of the charge commencing with the words 
“ But who is responsible therefor? ‘There is no doubt where 
the ultimate responsibility rests,’ and continuing to the end 
of the charge, plaintiffs duly excepted at the time. 


To all that part of the charge contained in the words 
“The proposition seems to be narrowed down to this in- 
quiry: Did the defendant know that the weights were false 
on the shipment; and, if so, did it assent thereto with the 
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intent to defraud the plaintiffs as acceptors or drawees of 
the bill?” plaintiffs duly excepted at the time. 


To all that part of the charge contained in the words 
“ Did the defendant, through its cashier or any other officer, 
know that there were false weights sent forward in the bill 
of lading and assent to the forwarding of such false weights 
with the intent of defrauding the parties plaintiff?” plain- 
tiffs duly excepted at the time. 


The jury thereupon rendered a verdict for defendant, 


whereupon plaintiffs filed their motion for a new trial, as 
follows: 
MOTION FOR NEW TRIAL. 

Now come plaintiffs and move the court to set aside the 
verdict and for a new trial, and for reason therefor state : 

First. The court erred in its declaration of law in instruct- 
ing the jury to find for the defendant. 

Second. The court erred in refusing the declarations 


offered by the plaintiffs. 


Which motion being overruled plaintiffs filed their bill of 
exceptions and sued out a writ of error from this court, and 
assigned errors as follows: 


ASSIGNMENT OF ERRORS BY PLAINTIFFS IN ERROR. 
In the Supreme Court of the United States. 


DonaLtp M. MclLeop et At., Plaintiffs in Error, 
US. 
Fourtn NATIONAL BANK OF St. Louis, Defendant in Error. 


Now come Donald M. McLeod and Alexander A. A. Reid, 
plaintiffs in error, and for the assignment of errors in above- 
entitled cause assign— 


~_ 
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First. The error of the court in refusing plaintiffs’ instrue- 
tion numbered one. 


Second. The error of the court in refusing plaintiffs’ in- 
struction numbered two. 


Third. The error of the court in refusing plaintiffs’ in- 
struction numbered three. 


Fourth. The error of the court in refusing plaintiffs’ in- 
struction numbered four. 


Fifth. The error of the court in refusing plaintiffs’ in- 
struction numbered five. 


Sixth. The error of the court in refusing plaintiffs’ in- 
struction numbered six. 


Seventh. The error of the court in refusing plaintiffs’ in- 
struction numbered seven. 


Eighth. The error of the court in refusing plaintiff’s in- 
struction numbered eight. 


Ninth. The error of the court in that part of the charge 
to the jury included in words commencing, “ But who is 
responsible therefor? There is no doubt where the ulti- 
mate responsibility rests.” * * * And therefore to the 
end of the charge. 


Tenth. The error of the court in the following words of 
the charge to the jury: “The proposition seems to be nar- 
rowed down to this inquiry: Did the defendant know that 
the weights were false in the shipment; and, if so, did it 
assent thereto with the intent to defraud plaintiffs as ac- 
ceptors or drawees of the bill?” 


Eleventh. The error of the court in the following words 
of the charge to the jury: “ Did the defendant, through its 
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cashier or any other officer, know that there were false 
weights sent forward in the bill of lading, and assent to the 
forwarding of such false weights with the intent of defraud- 
ing the parties plaintiff?” 


The error of the court in the following words of the 
charge to the jury: “Is there any testimony of any such 
fraudulent knowledge or intent upon the part of the de- 
fendant? ‘There is no testimony showing that there was 
any such fraudulent intent on the part of the defendant; 
therefore your verdict will be for defendant.” 

Wherefore plaintiffs in error pray that for the feregoing 
manifest errors the judgment herein rendered may be re- 
versed. 

By Freperick N. Jupson, 
JOHN OVERALL, 
Their Counsel. 


ARGUMENT FOR DEFENDANT IN ERROR. 
I. 


This is an action on the ease for deceit, and the essential 
charges made against the defendant are to be found in the 
following averments of the petition: 

1. That defendant, having made advances to Norvell, 
Camfield & Company upon the pledge of certain bales of 
cotton, discovered that the bales were short in weight; that 
the firm was insolvent, and that the amount loaned by it was 
in excess of the value of the cotton pledged to secure the 
same. 

2. That defendant thereupon, in order to further a fraud- 
ulent scheme, induced Norvell, Camfield & Company to sell 
these cotton bales in a foreign market. 

3. That defendant ascertained and had full knowledge of 
the true quantity and quality of the cotton actually sold and 
shipped to plaintiffs. 


OV 


4. That defendant itself shipped the cotton to plaintiffs 
(page 5, line 7, printed record). 

5. That defendant itself shipped the cotton under a false 
and fraudulent bill ef lading and insurance certificate 
(p. 5, line 13, et seq., Pr. Rec.). 

6. That plaintiffs, in reliance upon, and upon the faith of 
the statements of weights and value set forth in the bill of 
lading and insurance certificate attached to the draft drawn 
against this shipment, accepted the same, and were after- 
wards compelled to pay the same (p. 6, line 9, et seq., Pr. 
Rec.). 


IT. 


In order to recover a judgment against the defendant in 
this case it was incumbent upon plaintiffs to show that 
the defendant bank, at the time of the negotiation of the 
draft drawn against the shipment of cotton here in contro- 
versy, had actual knowledge of the true weights and value 
of the cotton, and also that it had knowledge of the fact that 
a fraud upon the plaintiffs was intended by said shipment, 
and further that the defendant intended to participate therein 
and derive a fraudulent advantage from the said shipment 
in manner stated in the petition. 


IIT. 


“Tt is equally a rule in courts of law and courts of equity 
that fraud is not to be presumed, but it must be established 
by proofs. Circumstances of mere suspicion leading to no 
certain results will not in either of these courts be deemed 
a sufficient ground to establish fraud.” 

Story on Equity, sec. 190. 

Conrad v. Nicoll, 4 Peters, 291, 295. 

King v. Hamilton, 4 Peters, 311, 327. 

United States v. Arredondo, 6 Peters, 691, 716. 


Strong grounds of suspicion are not sufficient. 
Clark v. Whitt, 12 Peters, 178, 196. 


And this rule is enforced more strictly in actions at law 
for damages than where equitable relief 1s invoked. 
Story’s Equity, sec. 190. 


IV. 


Taking up averments 4, 5, and 6 of the petition as above 
classified, we will, for the purpose of this argument, admit 
the last one (No. 6) to be true, viz., that “ plaintiffs, in 
reliance upon and upon the faith of the statements of 
weights and values set forth in the bill of lading and in- 
surance certificate attached to the draft drawn against the 
shipment, accepted the draft and were afterwards compelled 
to pay the same;” but charges 4 and 5, to wit, “that this 
defendant itself made the shipment under a false bill of 
lading and insurance certificate,” lack any and all evidence 
to support them. | 

It may be premised in this connection that the cotton 
was not the property of the defendant at all, but was the 
property of Norvell, Camfield & Co.; that defendant was a 
mere bailee or pledgee of the warehouse receipts called “ cot- 
ton notes.” The defendant bank had no right to remove 
the cotton from the warehouse where it was stored, much 
less to sell it or ship it to Europe. 

It appears from the evidence that one of the owners (Mr. 
Norvell) went to Europe to sell cotton long before suspicions 
of any kind were aroused (Pr. Rec., pp. 54 and 104); that 
he was not in communication, either directly or indirectly, 
with the defendant bank after his departure (Pr. Rec., pp. 53 
and 104); that he sold 600 bales of cotton to plaintiffs with- 
out any conference with or knowledge on the part of this 
defendant; that he sent the necessary shipping directions to 
his partner (Mr. Camfield) who personally and without any 
participation or assistance on the part of defendant or any 
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of its agents procured the bill of lading, which recited cer- 
tain weights furnished by Mr. Camfield to the carrier, and 
which the carrier embodied in the bill of lading. Mr. Cam- 
field also procured the insurance and gave the valuation for 
that purpose. Ali these things were done by Mr. Camfield 
in the ordinary routine of business, without the slightest par- 
ticipation on the part of defendant or any of its agents, and 
were accepted by defendant as correct, precisely as plaintiffs 
afterwards accepted them as correct. The fraud in connec- 
tion with these shipping papers began when Camfield pre- 
railed on a negligently credulous weigher (Haggerty) to sign 
a false certificate of weights prepared by Mr. Camfield, and 
which he (Haggerty) failed to verify by actually weighing 
the cotton as he should have done. Armed with this false 
certificate Mr. Camfield prevailed on a carrier to adopt these 
weights as correct for the purposes of a bill of lading, and 
then supplemented the whole by taking out insurance on a 
valuation adjusted to the apparent quantity thus established 
by the bill of lading. The road was an easy one after the 
first step had been accomplished ; the weigher’s certificate 
prepared the way for all that followed, but the uncontra- 
dicted evidence shows that from beginning to end there was 
no participation on the part of the defendant bank, or any 
of its officers or agents, in any of the acts connected with 
this shipment, and that they had no knowledge of the 
methods resorted to by Mr. Camfield in connection there- 
with. 

There were only two witnesses who testified from personal 
participation in this shipping transaction, viz., Hagerty, the 
weigher, and Lawton, the transportation agent. Camfield, 
the principal actor, disappeared soon after the first indica- 
tions of trouble came from Kurope, having first drawn most 
of the money remaining in bank to the credit of his firm. 
Norvell was not in St. Louis. It is not claimed that either 
the weigher or the transportation agent had any communi- 
cation with the defendant about this shipment; indeed, the 
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testimony shows the contrary; neither the weigher nor car- 
rier knew that defendant had any interest in the matter at 
all. 

Defendant’s cashier (Mr. Biebinger) testifies that Major 
Canfield called at the bank on the morning of the shipment 
to get the cotton notes, as is customary when shipments are 
made, and that he returned with a bill of lading and draft 
in the afternoon (Pr. Ree. p. 135); that he had nothing 
whatever to do with getting up either the weigher’s certifi- 
cate, bill of lading, or insurance certificate (Pr. Rec., p. 109). 
The testimony clearly shows that the whole business, so far 
as the bank was concerned, was a routine transaction (Pr. 
Ree., pp. 107-8). The testimony of Mr. Biebinger stands 
uncontradicted on this point. 

We therefore respectfully submit that there ts not a scintilla 
of evidence as to defendant's participation in the shipping trans- 
action or of knowledge on its part of the fraudulent issue of ship- 
ping papers, nor does the record show that any representation 
of any kind was ever made by defendant to plaintiffs con- 
cerning this cotton, its quantity or quality. 


V. 


We now come to averments I, II, III of the petition as 
above classified, which, taken in the concrete, amount to 
this— 

That defendant, though not the originator of the fraud, 
discovered an intended fraud before its final consummation ; 
that thereupon it joined Messrs. Norvell, Camfield & Co. in 
furthering and promoting it for purposes of its own, and 
reaped a portion of the benefits resulting from its perpetra- 
tion. : 

There being no direct testimony whatever of fraud or evil 
intent on the part of this defendant, we follow plaintiffs into 
the field of speculative evidence by them resorted to at the 
trial to sustain this branch of the case. Plaintiffs proved, 
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and defendant admitted, that some months prior to the ship- 
ment of the cotton in controversy defendant’s cashier was 
informed by a friend (Mr. Goldman) that Norvell, Camfield 
& Co. had some cotton bales picked over and rebaled, and 
that, in order to ascertain whether this seriously affected the 
ralue of the cotton notes held by the bank as collaterals, 
the cashier had fifteen or sixteen bales of Norvell, Camfield 
& Co.’s cotton weighed in the warehouse where it was stored 
(p. 66, Printed Rec.). When the result was brought to him 
he found that the bales averaged 390 to 400 pounds—that is 
to say, they were still “merchantable bales,” viz., over 800 
pounds, but they were about 50 to 60 pounds under the 
average weight of that season’s cotton; but he also further 
found, from a comparison of bale numbers, that the bank 
held but few of these particular bales in pledge (p. 66.). 
What followed is told by the cashier (Mr. Biebinger) on 
page 105 of his direct and page 125 of his cross examina- 
tion (and see p. 16, ante). Without having any knowledge or 
idea of the true extent and meaning of this repicking and 
rebaling as subsequently developed, and without pursuing 
his investigations any further, he thought it prudent to pro- 
tect the bank against any possible or probable reductions in 
weights by calling on Norvell, Camfield & Co. for additional 
“margins,” which, under the usual terms of such loans, the 
bank had a right to doatany time. The call for additional 
margins at the rate of four dollars a bale having been re- 
sponded to by the firm, he considered the bank amply se- 
cured against all contingencies. Whatever temporary doubts 
he might have entertained at this time were allayed by the 
plausible explanation at once made by Mr. Camfield when 
his attention was called to the matter, and his assurances as 
to the insignificant number of repicked bales, as well as the 
reasons why it had been necessary to do it, viz., that some 
few of the bales had been found to be what are called “ re- 
jected bales,” being stained, of mixed grades, “ cow-eaten,” 
ete., and had to be removed from the cotton-warehouse to 
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the pickery, so that the stained portions might be taken out, 
grades separated, ete. (pp. 106, 123). The information given 
by the cotton picker (Hudson) threw no new light on the 
situation and gave rise to no new alarm. The firm of Nor- 
vell, Camfield & Co. stood in good repute. The cashier be- 
lieved and trusted. To use his own language, “I was per- 
“ feetly satisfied in my mind that the thing was all right and 
“ that there was nothing in it, as I would be with any other 
‘person in whom I had been in personal business connec- 
“ tion—everything satisfactory ” (pp. 106-7). Mr. Biebinger 
also states that after the margin was paid and the explana- 
tion of Major Camfield made he considered that loan as safe 
as any they had in their collateral box, and that he did not 
feel the least alarmed about it (p. 181). The testimony 
shows that the cashier was a busy man, at the head of a large 
institution, and daily events of equal and greater impor- 
tance crowded the events of yesterday out of his mind. The 
matter was settled to his satisfaction, and he simply dis- 
charged it from his attention. 

In this connection it may be pertinent to refer to the tab- 
ulated statements on p. 20, ante, showing that the cashier 
was justified in considering the bank protected at all events. 

There was no evidence contradicting or tending to contra- 
dict the cashier’s testimony as to the state of his mind or his 
belief with reference to the matter at or after this time; no 
act done or word spoken on his part was shown to discredit 
it, but on the other hand several significant acts on his part 
were shown in confirmation. It appears from the evidence 
that about a month after the margins were paid and Mr. 
Camfield had made his plausible explanation the casnier 
advanced an additional amount of $13,000 on a cotton ship- 
ment of Messrs. Norvell, Camfield & Company, being cotton 
not before held by the defendant bank (Biebinger, p. 135; 
Johnson, p. 100). 

It further appears that on the very day of the shipment 
here in controversy he advanced an additional sum of 
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$9,488.60 on 209 bales of cotton up to that time held by 
another bank (Merchants’ National), and it may be noted 
in this connection that 200 of these 209 bales went into the 
shipments of 600 bales here in controversy, so that one-third 
of the bales actually shipped to plaintiffs were bales with 
which defendant had had no previous connection whatever 
(Johnson, p. 99; Biebinger, p. 157). 
VI. 

From the foregoing we summarize the following resulting 
propositions : 

1. It stands admitted that defendant was not a party to 
the original manipulation of the cotton bales, or knew any- 
thing of it when it was done. 

2. There is no testimony showing or tending to show that 
defendant did any affirmative act in furtherance of the al- 
leged fraudulent scheme after the bales had been manipu- 
lated. 


o. he evidence does show affirmatively that defendant 


remained passive to the disposition, sale, and shipment of 


the cotton. 

4. The evidence does show that some months prior to the 
shipment to plaintiffs defendant’s cashier acquired knowl- 
edge from Messrs. Goldman, Hudson, and Camfield that a 
few of the bales upon which it held a lien had been re- 
picked and rebaled, because they had been found to be 
stained, mixed, and “ cow-eaten,” and that these bales were 
thereby reduced in weight, though still above the standard 
known in the cotton trade as “ merchantable.” 

5. There is no evidence showing or tending to show that 
defendant or any of its agents gained any other or further 
knowledge on the subject, except what was gained from 
Messrs. Goldman, Hudson and Camfield in May, 1882, as 
above stated. 


Vil. 


Under this state of the testimony plaintiffs abandoned the 
charge of actual knowledge and fraudulent participation so 
specifically, minutely, and emphatically averred in the peti- 
tion, and sought to charge defendant on the theory that de- 
fendant acquired some information in May, 1882, bearing 
on the subject-matter which, if followed by diligent and 
thorough investigation, would have developed the whole 
state of facts, and that therefore defendant became charge- 
able with constructive knowledge, and consequently con- 
structive fraud, whether in fact it did acquire such knowledge 
or not; in other words, that the defendant had knowledge 
suflicient to put it on inquiry, and that it was its duty to 
ascertain the intended fraud and to protect the plaintiffs. 
This is the theory of the 4th, 5th, and 6th requests for in- 
struction to the jury asked by plaintiffs’ counsel, and which 
requests were refused by the court below. 

We submit that the doctrine invoked in these requests 1s 
not the law. Defendant had no duty to perform with refer- 
ence to these plaintiffs. It stood in no such relation to 
plaintiffs. This, we repeat, is not an action growing out of 
eontractual relations, but it isan action on the ease for fraud 
and deceit. The gist of such an action isa fraudulent in- 
tent to deceive. It does not lie for a statement honestly 
made, though erroneous. 

Russell v. Clark, 7 Cranch, p. 69. 
Dunn v. White, 63 Mo., 181, 184. 


Nor does it present a question of due diligence. 


Lord v. Goddard, 18 How. U.S., 198. 


In the case lastabove cited the defendant had actually made 
a representation to plaintiff, which turned out to be untrue, 
to plaintiff’s injury, yet this court held (reversing the court 
below) that although defendant might have ascertained the 
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true state of facts by proper inquiries, yet he was not bound 
by the knowledge he might thus have acquired, but only to 
the extent of the knowledge he actually had acquired. We 
also refer to— | 


Taylor v. Ashton, Ll Meeson & Wellsby, p. 401. 


This was an action on the ease against the directors of a 
corporation for false and fraudulent representations alleged 
to have been made by them in a report which was published 
and whereby plaintiff was induced to buy shares. The evi- 
dence did not establish a sctenter on the part of the defend- 
ants, and the jury, under the direction of the court, returned 
a verdict for defendants, but added that, in their opinion, 
defendants had been guilty of “ gross and unpardonable neg- 
ligence ” in publishing the report. On a motion for a new 
trial it was contended that it was not necessary that moral 
fraud should be committed or shown, and it was insisted that 
proof of negligence, accompanied with damage to the plain- 
tiff in consequence thereof, would support the action. But 
Parke, bL., speaking for the court, said: ‘ From this propo- 
sition we entirely dissent, because we are of opinion that, 
independently of any contract between the parties, no one 
can be made responsible for a representation of this kind, 
unless it be fraudulently made” (p. 415). 

See also: 

Pearson v. Howe, 1 Allen, p. 207. 


It which ease it was held that in an action for deceit, a dec- 
laration which alleges that the representations made were 
well known by the defendant to be untrue, is not supported 
by proof simply that the defendant had reasonable cause of 
belief that they were untrue. 

In support of the same point we further refer to 

Wilde v. Gibson, 1 House Lords Cas., p. 605, 628. 
Young v. Covell, 8 Johnson’s Reports. 

Tyron v. Whitmarsh, 1 Met. Mass., p. 1. 

Russell v.. Clark, 7 Cranch, p. 69. 
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There was no duty cast on this defendant to discover the 
truth and to intercept the sale to plaintiffs; nor was it at all 
incumbent upon this defendant to inform itself farther than 
it thought proper for its own satisfaction and protection, and 
when it arrived at that point it had aright to stop. ‘This it 
did, the bank was satisfied with its security, and there it 
rested ; what followed were transactions between plaintiffs 
and the owners of the cotton, in which the bank took no 
part, and in fact the bank never knew or heard of plaintiffs 
until their names appeared in the bill of lading. 

There was then no relation between plaintiffs and this de- 
fendant which raised an obligation between them, nor is the 
petition drawn on any such theory; that petition charges 
fraud in fact, knowledge and intentional participation, while 
instructions 4, 5, and 6 asked by plaintiffs sought to hold 
defendant responsible for an act of omission, for want of 
a departure from the cause of action 


diligence, for neglect 
as stated in the petition. 

In other words, defendant is now sought to be charged, 
not for making a false representation itself—nor yet for 
knowingly permitting another to make one—but for permit- 
ting another to make a representation which by diligent inquiry 
it might have discovered to be false. 


VITl. 


There is not a single request for instructions to the jury, 
among the eight asked for by plaintiffs’ counsel, which is 
based upon the averments of the petition. Not one of them 
proposes to submit to the jury the issues of fact originally 
presented by the pleadings, viz., fraud and deceit on the 
part of this defendant. 

Number 1 is a formal request for an absolute and uncon- 
ditional direction to find for plaintiffs. 

No. 2 refers to the legal effect of the warehouse receipts, 
is subsidiary in ‘its character, and does not direct a verdict’ 
either way. 


47 

Number 3 asks the court to instruct the jury that by per- 
mitting Mr. Camfield to ship the cotton defendant itself be- 
‘ame responsible in law for all frauds Mr. Camfield might 
commit with reference to such shipment, independent of any 
knowledge or participation on defendant’s part. 

Numbers 4, 5, and 6 ask the court to instruct the jury that 
if defendant had notice or knowledge sufficient to put it 
upon inquiry it became liable for Mr. Camfield’s frauds, 
whether in fact it acquired knowledge thereof or not. 

Number 7 undertakes to place the two hundred bales, 
which came from another bank and which formed a part of 
this shipment, on the same footing as the four hundred bales 
which came from the defendant bank. 

Number 8 relates to the measure of damages. 

We respectfully submit that these requests show an aban- 
donment of the original cause of action and an endeavor to 
shift upon new ground foreign to the nature of the action 
here instituted and foreign to the issues as tendered by the 
plaintiffs. Not one of the above requests speaks of fraud on 
the part of this defendant or proposes to submit any such 
question to the jury, but it is sought to charge defendant 
solely on a theory of a supposed legal responsibility, though 
innocent in fact. 


IX. 


The doctrine of constructive or presumptive notice is up- 
plied to questions of title to property as against purchasers 
who may thus be charged with constructive or implied 
notice of outstanding titles, claims, and equities, and in 
such cases the doctrine of knowledge sufficient to put a 
person on inquiry is also applicable. 

Story on Equity, § 399. 
sigelow on Fraud, p. 288. 


But the doctrine has no application to an action at law 
for damages on account of fraud and deccit. In such cases 
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there must be an actual dolus malus—deceit with intent to 
injure. 

Kerr on Fraud, pp. 258 and 2535. 

Wilde vs. Gibson, 1 H. L. Cas., 625. 


X. 


Defendant’s knowledge that there was a limited or any 
number of bales among Norvell, Camfield & Company’s 
cotton which fell below the average in weight did not justify 
it to assume or believe that said firm would fraudulently 
misrepresent the true weight to a purchaser for the pur- 
pose of cheating such purchaser, nor was defendant called 
upon to exercise a surveillance over them in this respect. 
Every one has a right to assume that another person 
will act honestly until he acquires actual knowledge to the 
contrary. 


XI. 


Finally, plaintiffs in this court now seek to charge de- 
fendant on doctrines applicable to the relation of principal 
and agent, it being claimed that Camfield in all he did was 
but the agent of the defendant bank, and that the bank 
should be held responsible for his frauds. But how did the 
relation of principal and agent come into existence as be- 
tween the bank and Mr. Camfield? It will hardly be con- 
tended that such a relation arose eo ipso out of the general 
relation of pledgor and pledgee, for ordinarily there is noth- 
ing in such a contract or transaction which constitutes the 
pledgor the agent of the pledgee. But plaintiffs’ counsel 
says the bank let Mr. Camfield have 400 warehouse receipts 
or cotton notes to make up this shipment of 600 bales, and 
that this constituted him the agent of the defendant, citing 
a number of cases, all of which establish the doctrine that 
when pledged property is surrendered to the pledgor for a 
special purpose the l:en is not necessarily lost thereby, but 
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that the pledgor holds it in a fiduciary capacity for the pledgee, 
and the pledgee may recover it from the pledgor, and some- 
times even from innocent third parties. But this falls far 
short of saying that during this period the pledgor may 
bind the pledgee by any contract he may make or any fraud 
or tort ke may commit with reference to the property thus 
entrusted to his temporary custody. No case is cited by 
plaintiffs, and after a careful examination we venture to say 
none can be found in the books going to that length. There 
isa marked distinction between an agent and a mere tem- 
porary trustee or person occupying a fiduciary position for 
the time being. The latter is not clothed with power to 
bind his cestuc qui trust by contracts, or make him responsi- 
ble for torts by virtue of his position as such trustee or cus- 
todian. 

This transaction lacks all the essential elements which are 
necessary to create the relation of principal and agent. De- 
fendant simply permitted Norvell, Camfield & Co. to deal 
with their own property. This was a right reserved by the 
custom of merchants in favor of the pledgors in all such 
transactions. Defendant did not select or employ Camfield 
or his firm as its agent for this purpose. It had no liberty 
of selection. It could not employ any one else to make this 
shipment nor compel said firm to do so. It had no rights 
in the premises at all so long as there was no default in the 
principal obligation for which this was a security. How, 
then, can it be said that Camfield was the agent of the bank 
when the bank could delegate no authority to him in the 
premises? The bank itself, we repeat, could neither sell or 
ship nor authorize and direet Norvell, Camfield & Co. to do 
so. It could merely permit them to fulfill a sale previously 
made by allowing them to substitute a draft for the purchase 
price with a bill of lading attached for the cotton notes 
theretofore held. It cannot be maintained that during the 
few hours’ interval consumed in this exchange of papers 
Mr. Camfield was the agent of the bank, so as to bind it by 
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Whatever contract he might make or torts he might commit 
concerning the property represented by these papers. It 
simply waived its right of possession for a few hours and 
permitted Norvell, Camfield & Co. to act in their own right 
what they had a right to do as the general owners of the 
property. 

But beyond all this even a principal cannot be held in an 
action of damages for fraud and deceit if he is personally 
innocent of the misrepresentation made by his agent. He 
cannot enforce the contract, and the third party may, under 
certain limitations, have it rescinded, but he cannot main- 
tain an action on the case against the principal unless there 
»was actual fraud on his part. 

Western Bank v. Addie Law Rep., 1 Scot. App., 145. 
Wilde v. Gibson, 1 House Lords Cas., p. 600. 
See also Dunn v. White, 65 Mo., 181. 


So it comes back again to a question of actual knowledge 
and intentional fraud on detendant’s part. 


XII. 


This action being based upon a charge made by plaintiffs 
against the defendant that it was a party to a fraud practiced 
upon the plaintiffs in the consignment to them of certain 
cotton on or about the 25th day of July, 1882, the letter 
dated April 26, 1882, signed by F. W. Biebinger, cashier, 
could not be received in evidence for any other purpose 
except that of determining whether the defendant was a 
party to such alleged fraud. And if by uncontradicted 
evidence it was shown that said Biebinger, at the time he 
wrote said letter, believed and had good reason to believe 
the statements therein made to be true, then said letter 
cannot be regarded as tending to prove that the defendant 
was engaged in or a party to such alleged fraud of July 
25, 1882. 

Although this is not an action based on an alleged false 
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recommendation of credit, no allegations to that effect being 


contained in the petition, yet ecrtain letters were introduced 
in evidence apparently tending in that direction. They 
were not excluded in the court below, because it was thought 
that under the general charge of fraud they were admissible 
in evidence as part of the history of the whole transaction. 
Being in the record, we desire to notice their legitimate 
bearing on the case as it now stands. 

When Mr. Norvell left for Europe he took with him a 
number of conventional letters of introduction—one from 
the St. Louis Merchants’ Exchange (p. 12 ante), one from 
the St. Louis Cotton Exchange (p. 12 ante), one from de- 
fendant’s cashier to defendant’s correspondent at London 
(pp. 12-15 ante), and one letter from defendant’s cashier 
addressed “ To whom it may concern ” (p. 15 ante). 

At the time these letters were written, April 26, 1882, 
no one in St. Louis knew or had any cause to suspect that 
anything was wrong in connection with the business affairs 
of Norvell, Camfield & Co. They were in good standing, 
appeared to be building up a flourishing trade, their bank- 
ing business with defendant had always been entirely satis- 
factory, they had the best of testimonials from the two 
largest and most influential commercial associations of the 
community, and the declared object of Mr. Norvell’s visit to 
Europe, viz., to extend his export business, was a reasonable 
and proper one. There was then nothing in the cireum- 
stances under which these letters were given which throws 
the slightest shadow of bad faith or even negligence over 
this part of the transaction. 

It appears that three of these letters were shown by Mr. 
Norvell to the plaintiffs. The letter from the merchants’ 
exchange—the one from the cotton exchange, and the one 
from the defendant’s cashier, addressed “To whom it may 
concern (Norvell, p. 55). The latter was written in the lan- 
guage usually accorded by mercantile courtesy to business 
men in good standing. It isa letter of introduction and not 
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a letter of eredit; the writer does say that believing them to 
be reliable and trustworthy he cheerfully recommends them 
to the trade in their line. That the writer was sincere In 
this belief, and that he had a right to believe it, is abun- 
dantly shown by the uncontradicted testimony in the case. 

A representation concerning the property or credit of 
another, if honestly made, does not become actionable al- 
though it turns out to have been untrue. 

Russell v. Clarke, 7 Cranch, pp. 69, 95. 


Marshall, C. J.,in delivering the opinion in the above 
case, says: “ The fact that Robert Murray & Co. were not, in 
“ January, 1796,in solvent circumstances is not clearly made 
“out; but the cause does not rest entirely on this fact. The 
“principle that a mistake in such a fact as the real internal 
“solidity of a mercantile house, whose external appearance 
“is unsuspicious, shall subject the person representing their 
“solidity to another to the loss sustained by that other in 
“trusting to this representation is not admitted.” 

The recommendation must be both false and fraudulent. 
It is not a question of negligence on the part of the letter- 
writer. 

Lord v. Goddard, 18 How. U.S., 198. 


Nor does it in fact appear from the evidence that any 
eredit was extended on the strength of this letter. Three 
letters were shown, each from a different party. Plaintiff 
McLeod testifies from the character of these documents, to- 
gether with the impression made upon him by Mr. Norvell’s 
appearance and business ability, he believed his firm to be 
reliable and trustworthy (p. 12, print. Ree.). Norvell’s testi- 
mony shows clearly that plaintiff McLeod did not rely on 
the letters, but resorted to other methods of inquiry (Nor- 
vell, p. 53). Nor was any credit asked or extended in the 
true sense of the word. Norvell offered to sell cottons in 
Europe; not to buy anything. The possibility of complica- 
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tions arising out of an overpayment for cottons actually 
shipped were not and could not have been in the mind of 
any of the letter-writers at that time. 


XIII. 


On the question under what circumstances a trial court is 
justified in directing a verdict for the defendant we beg leave 
to refer to— 


Pleasants v. Fant, 22 Wallace, 116. 
Montelair v. Dana, 107 U.S., 162. 
Randall v. R. R., 109 U.S., 478. 
Marshall v. Hubbard, 117 U.S., 415. 
Insurance Co. v. Baring, 20 Wallace, 159. 


In the case first above cited the court says: 


“Such instruction is right where the court would decide 
for the defendant on a demurrer to all the evidence, and the 
true rule in the case is that if, to the judicial mind, the evi- 
dence, tested by the law of the issue and the rules of evi- 
dence, is not sufficient to justify a jury fairly and reasonably 
in finding a verdict for the plaintiff, the court should so teli 
the jury. If thecourt can see that if a verdict for the plain- 
tiff should be rendered, it ought to be set aside as being un- 
warranted by the testimony ; such instruction should be given 
in advance of the verdict.” 


The whole subject is reviewed at length in this case. 


XIV. 


The charge of the court below points out two essential 
requisites necessary to hold this defendant responsible, viz., 
knowledge and fraudulent intent; and then states that there 
was no testimony showing any fraudulent intent; hence a 
verdict should be given for the defendant. 


54. 


The defendant bank is a reputable institution, doing a 
large business and enjoying the confidence of the commer- 
cial community in which it has been located for the last 
twenty-five years. The fraud charged in the petition is a 
gross one, involving moral turpitude; the evidence utterly 
failed to sustain it; plaintiffs thereupon sought to hold de- 
defendant on the theory of a constructive fraud; the court 
below declined to adopt this view, and refused to charge the 
jury on that basis. We respectfully submit that the charge 
as finally given by the court below was a correct application 
of controlling legal principles to the situation as presented 
by the pleadings and the evidence in this case, and that the 
verdict was for the right party. 


G. A. FINKELNBURG, 
Gro. A. Mapiru, 
Of Counsel for Defendant in Error. 
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cial community in which it has been located for the last 
twenty-five years. ‘The fraud charged in the petition Is a 
gross one, involving moral turpitude; the evidence utterly 
failed to sustain it; plaintiffs thereupon sought to hold de- 
defendant on the theory of a constructive fraud; the court 
below declined to adopt this view, and refused to charge the 
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by the pleadings and the evidence in this case, and that the 
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THORN WIRE HEDGE Co. ET AL. VS. CASSIUS D. FULLER ET AL. 1 


1 STATE OF MinNEsoTA, County of Freeborn: 
District Court, Tenth Judicial District. 


Cassius D. Funter and Burr G. Parrick, Plaintiffs, 
against 
JAcOB LARSEN, Defendant, and THorn Wire HepGe Company, J. 
W. CALKINS, AARON K. Stites, and Gary G. CALKINS, Inter- 
veners. 
And now, upon reading the complaint of the plaintiffs herein and 


upon reading and filing the petition — the above-named interveners 
and approving and filing the bond of the interveners in the above- 


entitled nection for tbe removal of said suit into the eireuit court of 


the United States— 

Ordered, That said petition and bond be, and they are hereby, 
accepted, and that said suit be, and the same herevy is, removed 
from the district court of I'reeborn county for the tenth judicial 
district, in the State of Minnesota, into the next circuit court of the 
United States for the district of Minnesota, and that no further pro- 
ceedings be had therein in said district court. 

Dated November 25rd, A. D. 1886. 

JOHN Q. FARMER, 
Judge of the Distri ict Court. 


2 STATE OF MINNESOTA, County of Freeborn: 
District Court, Tenth Judicial District. 


Cassius D. FuLLeER and Burr G. Parrick, Plaintiffs, 
against 
JACOB LARSEN, Defendant, and THorn Wire HrpGre Company, J. 
W. CALKINS, AARON K. Stites, and Gary G. CALKINs, Inter- 
veners. 


Know all men by these presents that we, Thorn Wire Hedge Co., 
J. W. Calkins, Aaron Kk. Stiles, and Gary G. Calkins, as principals, 
and G. Gulbrandson and D. W. Dwyer, as sureties, are held and 
firmly bound unto Cassius D. Fuller and Burt G. Patrick, plaintiffs 
above named, in the sum of two hundred and _ fifty dollars, lawful 
money of the United States of America , to be paid to the said Cassius 
D. Fuller and Burt G. Patrick, their executors, administrators, or 
assigns; for which payment, well and truly to be made, we bind 
ourselves, our heirs, executors, and administrators, firmly by these 
presents. 
Sealed with our seals and dated the 22nd day of November, one 
thousand eight hundred and eighty-six 
o The condition of the above obligation i is such that whereas 
a suit was brought, on or about the — day of October, 1886, 
in the district court, county of Freeborn, State of Minnesota, by said 


Cassius D. Fuller and Burt G. Patrick against Jacob Larsen, sheriff 


of said county of Freeborn, in which action the said Thorn Wire 
Hedge Company, J. W. Calkins, Aaron Kk. Stiles, and Gary G. 
> } wy ? ? o/ 
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Calkins have intervened and are the real parties in interest as de- 
fendants therein, which said action is now pending in said county 
and is removable into the circuit court of the United States for the 
district of Minnesota: 

Now, therefore, if the said Thorn Wire Hedge Company, J. W. 
Calkins, Aaron K. Stiles, and Gary G. Calkins shall enter or cause 
to be entered in said circuit court of the United States for the dis- 
trict of Minnesota, on the first day of its next stated session, a copy 
of the record in said suit, and shall pay all costs that may be awarded 
by said circuit court if said court shall hold that such suit was 
wrongfully or improperly removed thereto, and do or cause to be 
done all such other appropriate acts as by the statutes of the United 
States are required to be done upon the removal of a suit into tlre 
United States circuit court, then the above obligation to be void; 
otherwise to remain in full foree and virtue. 

THE THORN WIRE HEDGE COMPANY, 
By J. W. CALKINS, Pres’t. 


JNO. W. CALKINS. [SEAL. ] 

AARON Kk. STILES, [ SEAL. | 
By JNO. W. CALKINS, /lis Agent. 

GARY G. CALKINS, [SEAL. | 
By JNO. W. CALKINS, fis Agent. 

G. GULBRANDSON. [ SEAT. | 

D. W. DWYER. | SEAL. | 


Sealed and delivered in presence of— 
HENRY A. MORGAN. 
D. F. MORGAN. 


4 STATE OF MINNESOTA, Dies 
County of Freeborn, J oe 


J. W. Calkins and G. Gulbrandson and D. W. Dwyer came per- 
sonally before me on this 22nd day of November, A. D. 1886, to me 
well known to be the same persons who executed the foregoing bond, 
and each acknowledged the same to be his own free act and deed; 
and the said J. W. Calkins then and there acknowledged that he 
executed the said bond for and on behalf of said Thorn Wire Hedge 
Company as the president thereof, and for and on behalf of said 
Aaron K. Stiles and Gary G. Calkins and each of them as their duly 
authorized agent, freely and voluntarily. 

[ SEAL. ] HENRY A. MORGAN, 


Notary Public, Freeborn County, Minnesota. 


STATE OF MINNESOTA, | Be 
County of Freeborn, { ~ 


G. Gulbrandson and D. W. Dwyer, being first duly sworn, doth 
say, each for himself, that he is the same person as the surety above 
named, and 1s a resident and freeholder of and in the State of Min- 
nesota, and worth the sum of two hundred and fifty dollars above 
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his debts and liabilities and exclusive of his property exempt from 
execution. 
G. GULBRANDSON. 
D. W. DWYER. 


Subscribed and sworn to before me on this 22nd day of Novem- 
ber, A. D. 1886. 
[SEAL. | HENRY A. MORGAN, 
Notary Public, Freeborn Co., Minn. 


_ 


5 Summons. 
STATE OF MINNESOTA, County of Freeborn: 
District Court, Tenth Judicial District. 


Cassius D. FuLLeER and Burr G. Parrick, Plaintiffs, 
against 
Jacop Larson, Defendant. 


The State of Minnesota to the above-named defendant: 

You are hereby summoned and required to answer the complaint 
in the above-entitled action, a copy of which is herewith served 
upon you, and to serve a copy of your answer to the said complaint 
on the subscriber, at his office, in the city of Albert Lea, in the 
county of Freeborn and State aforesaid, within twenty days after 
the service of this summons on you, exclusive of the day of such 
service, and if you fail to answer the said complaint within the 
time aforesaid the plaintiifs in this action will have the amount they 
are entitled to recover ascertained by the court or under its direc- 
tion, and take judgment for the amount so ascertained. 

Dated Oct. 12, A. D. 1886. 

JOHN WHYTOCK, 
Plaintiffs Attorney, Albert Lea, Minn. 


G Complaint. 
Sratié or Minnesora, County of Freeborn: 
District Court. 


Cassius D. FuLLER and Burr G. Patrick, Plaintiffs, 
against 
Jacosp Larson, Defendant. 


The said plaintiffs, complaining of the said defendant, allege— 

1. That during all the time hereinafter mentioned the said plain- 
tiffs were partners doing business at the city of Albert Lea, in said 
county, as hardware merchants under the firm name and style of 
Fuller & Patrick. 

2. That on or about the 15th day of June, 1886, the said plaintiffs 
were the owners and in possession of that certain stock of goods 
and merchandise then being in the brick store occupied by them on 


oer 
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sroadway, in said city, as a hardware store, said stock then and 
there consisting of hardware, tinners’ goods, paints, and other arti- 
cles comprising a general stock and assortment of the hardware and 
supplies, and the said stock was then of the value of four thousand 
dollars, and the said plaintiffs being so in possession the said defend- 
ant wrongfully and maliciously entered said premises and seized, 
took, and carried away said goods and merchandise and converted 
the same to his use. 
7 3. Further complaining, the said plaintiffs allege that at the 
time aforesaid the said defendant wrongfully and wantonly 
took possession of the said store and stock and has kept and retained 
possession thereof ever since, and that during all said times the said 
plaintiffs, by reason of the wrongful and malicious aets aforesaid, 
have been and are deprived of their said trade and business, and 
the same has been broken up and destroyed,and their good will and 
credit therein injured: that at and during the time aforesaid, and 
prior thereto, the said business was good, valuable, and profitable, 
and the sales therein would and did average forty dollars per day 
for each day, and the actual and reasonable gains and profits thereof 
were thirty-three and one-third per cent. on the dollar during said 
time; that the actual and reasonable profits aforesaid would have 
been had and continued from said 15th day of June to the com- 
mencement of this action and during all the time of the interrup- 
tion and disturbance of said business; that the value of the said 
gains and profits were and would have continued to be 33) per cent. 
on the sales aforesaid during said interruption and disturbance, and 
that the reasonable value of said business over and above the ex- 
penses thereof was $5,000 per year; that said plaintiffs have, by the 
wrongful acts aforesaid, been damaged by said defendant in the sum 
of $10,000. 

Said plaintiffs further say that before the commencement of this 
action they duly demanded of said defendant and caused to be duly 
demanded of him the return and delivery of said property to them, 
and duly notified him of their claim thereto, which said defendant 

refused and neglected to do. 
8 Plaintiffs demand judgment against said defendant in the 
sum of ten thousand dollars, and their costs and disburse- 
ments herein. 
Dated Oct. 12, 1886. 
JNO. WHY TOCK, 
Alty for Plaintifjs. 
STATE OF MINNESOTA, |... 

County of Freeborn, {°”" 

Burt G. Patrick, of said county, being duly sworn, says he is one 
of the plaintiffs in this action, and that the foregoing complaint is 
true, to deponent’s own knowledge, except as to those matters which 
are therein stated on his information and belief, and as to those mat- 
ters that he believes it to be true. 

Bb. G. PATRICK. 


CASSIUS D. FULLER ET AL. Jv 


Subscribed and sworn to before me this 18th day of Oct., 1886. 
EK. C. STACY, 
City Justice of the City of Albert Lea, Minn. 


Miled Nov. 25rd, 1886. 
GEO. T. GARDNER, 
Clerk of the District Court. 


9) Answer. 
Sratre OF MINNEsora, County of Freeborn: 
District Court, Tenth Judicial District. 


Casstus D. Funter and Burr G. Parrick, Plaintiffs, 
against 
Jacop Larson, Defendant. 


Now comes the above-named defendant, and, for his answer to the 
complaint of the plaintiffs in the above-entitled action— 

Denies each and every allegation, matter, fact, and thing in 
suid complaint contained, and each and every part and portion 
thereof not hereinafter expressly admitted, qualified, or answered 
unto. 

Further answering said complaint, said defendant denies that 
said plaintiffs have been damaged by any act of his in any sum 
whatever, either as alleged in said complaint or at all. 

Further answering said complaint, said defendant alleges that 


heretofore, to wit, on or about the 25rd day of May, A. D. 1884, one 


George A. Patrick made, executed, and delivered to the Thorn Wire 
Hedge Company, a corporation of the State of Illinois, doing busi- 
ness therein under said corporate name, his certain promissory note 
in writing, dated on said day, due July 25rd, A. D. 1854, whereby, 
for value received, he promised and agreed to pay said Thorn Wire 
Hedge Company the sum of $204.49 on said 25rd day of July, A. D. 
1884, with interest thereon at the rate of eight per cent. per 

10 annum from maturity thereof until paid. 
4. That said George A. Patrick wholly failed, neglected, 

“ refused to pay said note or any part thereof. 

That heretofore, to wit, on the 20th day of February, A. D. 
1884, said George A. Patrick made, executed, and delivered to said 
Thorn Wire Hedge Company his certain other promissory note in 
writing, dated on said —, whereby, for value received, he promised 
and agreed to pay said Thorn Wire Hedge Company the sum of 
$200.00 on the first day of July, A. D. 1884, with interest thereon at 
the rate of seven per cent. per annum from date until paid. 

That said George A. Patrick wholly failed, neglected, and re- 
fused to pay said note or any part thereof. 

That heretofore, to wit, on said 20th day of February, A. D. 
1884, said George A. Patrick made, executed, and delivered to said 
Thorn Wire Hedge Company his certain other promissory note in 
writing, dated on said day, whereby, for value received, he promised 
and agreed to pay said Thorn Wire Hedge Company the sum of 
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$900 on the first day of September, A. D. 1884, with interest thereon 
at the rate of seven per cent. per annum from date until paid. 

8. That said George A. Patrick wholly failed, neglected, and re- 
fused to pay said note or any part thereof. 

9. That heretofore, to wit, on said 20th day of February, A. D. 
1884, said George A. Patriek made, executed, and delivered to said 
Thorn Wire Hedge Company his certain other promissory note In 
writing, dated on said day, whereby, for value received, he promised 
and agreed to pay said Thorn Wire Hedge Company the sum: of 
$500 on the first day of October, A. D. 1884, with interest thereon at 

the rate of seven per cent. per annum until paid. | 
11 10. That said George A. Patrick wholly failed, neglected, 
and refused to pay said note or any part thereof. 

11. That heretofore, to wit, on said 20th day of February, A. D. 
LSS4, said George A. Patrick made, executed, and delivered to said 
Thorn Wire Hedge Company his certain other promissory note in 
writing, dated on said day, whereby, for value received, he promised 
to pay said Thorn Wire Hedge Company the sum of $500.00 on the 
first day of December, A. D. 1854, with interest thereon at the rate 
of seven per cent. per annum until paid. 

12. That said George A. Patrick wholly failed, neglected, and re- 
fused to pay said note or any part thereof. 

13. Further answering said complaint, said defendant alleges that 
thereafter and on the 16th day of September, A. D. 1885, said Thorn 
Wire Hedge Company duly commenced an action in this court 
against George A. Patrick to recover the full amount due on said 
notes, and each and all of them above deseribed; that the summons 
in said action was duly and personally served on said George A. 
Patrick, and thereafter such proceedings were duly had and rendered 
in said action that on the 7th day of October, A. D. 1885, judgment 
was duly rendered, entered, and docketed in said district court in 
and for said county of Ireeborn in said action in favor of said Thorn 
Wire Hedge Company as plaintiff therein and against said George 
A. Patrick as defendant therein, for the sum of $1,994.91 debt, in- 
terest, and costs of that suit. 

14. That thereafter and on or about the 29th day of June, A. D. 
1886, said judgment then remaining wholly unpaid and ‘unsatisfied, 
except $500.00 paid thereon October 17th, 1885; $422.60 paid 

thereon December 31st, 1885, and $100.00 paid thereon about 
12 April 29th, 1886, the said Thorn Wire Hedge Company as 

plaintiff aforesaid caused and procured an execution in due 
form to be issued out of said court, under the seal thereof, on said 
judgment, directed to this defendant, who was then, ever since has 
been, and now is, the duly elected, qualified, and acting sheriff of 
said county of Freeborn and State of Minnesota, commanding this 
defendant as such sheriff to satisfy said judgment and execution 
out of the personal property of said judgment debt of George A. 
Patrick within said county of Freeborn, or if sufficient personal 
property could not be found, then out of the real property in said 
county belonging to said judgment debtor on the day when said 
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judgment was soe docketed in said county, or at any time thereafter, 
not exceeding ten years. 

15. That pursuant to said execution and under and by virtue 
thereof, and not otherwise, on the 12th day of June, A. D. ISS6, this 
defendant as such sheriff duly levied upon the property mentioned 
in the complaint herein as the property of said G. A. Patrick. 

16. That this defendant hereby refers to the summons, complaint, 
execution, and records and proceedings now on file and of record 
in the office of the clerk of this court, and hereby makes them a 
part of this answer. 

17. That said plaintiffs herein claim the goods and property de- 


seribed in the complaint by and through a pretended and fraudulent 


transfer from said George A. Patrick to said plaintiffs, which said 
pretended and fraudulent transfer from said George A. Patrick to 
said plaintiffs was, as said defendant is informed and believes, made 
with the intent and purpose on the part of said George A. Patrick 
and said plaintiffs of hindering, delaying, and defrauding the 

creditors of said George A. Patrick, and particularly said 
15 Thorn Wire Hedge Company, whose demand and claim ex- 

isted before said pretended transfer was made, and was sub- 
sisting at the time thereof against said George A. Patrick, and as 
said defendant is informed and believes, the sid George A. Patrick 
and said plaintiffs fraudulently and secretly made such pretended 
and fraudulent sale and transfer with the intent and purpose of hin- 
dering, delaying, and defrauding said Thorn Wire Hedge Company 
and the other creditors of said George A. Patrick of their just claims 
and obligations against said George A. Patrick. 

18. That said pretended sale and transfer was made without any 
consideration and without any actual or real change of possession 
of said property between said George A. Patrick and said plaintiffs. 

19. That during and at the time of said pretended sale and trans- 
fer said George A. Patrick was insolvent and irresponsible, which 
fact was well known to said plaintiffs. 

20. That all of said parties were then related to each other, acting 
in collusion and in privity with each other, and conspired together 
in all said matters with intent to cheat and defraud said Thorn 
Wire Hedge Company and the other creditors of said George A. 
Patrick, in whose name all of the merchandise aforesaid had been 
purchased, 

21. That said plaintiffs, Cassius D. fuller and Burt G. Patrick, in 
instituting this action, merely represent and act as the secret and 
fraudulent agents of said George A. Patrick, and for his exclusive 
use and benefit. 

22. That when attached and levied upon as aforesaid the prop- 
erty aforesaid was the property of said George A. Patrick, as to said 
Thorn Wire Hedge Company and the other creditors of said George 

A. Patrick, and said pretended transfer thereof by said 
14 George A. Patrick to said plaintiffs was secret, without con- 

sideration, fraudulent, sham, and void. 

That pursuant to said levy so made on said 12th day is June, 
A. ’D D. 1886, ander and by virtue of said execution, and upon and 
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after due notice, as provided by law, to wit, between the 31st day of 
July and the 15th day of August, A. D. 1886, said defendant, as such 
sheriff, proceeded to sell and did sell a sufficient amount of said 
property to pay the sum due on said judgment, with interest and 
costs, to wit, $1,464.46, and that thereafter, and on or about the 12th 
day of September, A. D. 1886, he delivered the balance of said 
property described in the complaint to George T. Gardner, he, the 
said George T. Gardner, being then and there the duly appointed, 
qualified, and acting receiver of the goods, chattels, property, and 
estate of said George A. Patrick, and the said George T. Gardner 
being then and there entitled to the possession of the said goods and 
property so delivered to him as aforesaid. 

24. That the value of the said property described in said com- 
plaint, and so sold by said defendant under said execution, did not 
exceed the sum of $1,464.46, for which the same was sold as afore- 
said, and that the value of the property so delivered to said George 
T. Gardnei, as aforesaid, did not exceed the sum of $500.00. 

Wherefore said defendant demands that said action be dismissed, 
and that he recover his costs herein. 

LOVELY, MORGAN & MORGAN, 
Attorneys for Defendant, 
Albert Lea, Minn. 

STATE OF MINNESOTA, |... 
County of Freeborn,  f a 

Jacob Larson, of said county, being duly sworn, says he is 

15 the defendant in this action, and that the foregoing alswer 

is true to deponent’s own knowledge, except as to those mat- 

ters which are therein stated on his information and belief, and as 

to those matters that he believes it to be true. 


Subscribed and sworn to before me this 18th day of November, 
1886. 
HENRY A. MORGAN, 
Notary Public, Freeborn County, Minn. 
Hiled Noy. 25, 1886. 
GEO. T. GARDNER, 
Clerk of the District Court. 


16 Reply. 
STATE OF MINNESOTA, County of Freeborn : 
In District Court. 


Cassius D. FutLer and Burr G. Patrick, Plaintiffs, 
against 
Jacosp Larson, Defendant. 


The said plaintiffs, replying to the new matter set forth and con- 
tained in the answer of the defendant in the above-entitled action— 
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1. Deny each and every allegation of said new matter and each 
and every part thereof excepted as hereinafter expressly admitted 
or qualified. | 

2. Said plaintiffs, further replying to said new matter and to the 
paragraphs contained in said answer and numbered seventeen, 
eighteen, nineteen, twenty, twenty-one, and twenty-two, deny each 
and every allegation and matter and each and every portion thereof 
set forth and contained in said paragraphs and in each and every 
of them. They deny that at the time or times alleged in said para- 
graphs or at any other time there was any fraud or collusion or 
fraudulent act, intent, or purpose in any transfer of any goods or 
property as alleged in said paragraphs; and they further deny that 
there was at said times or at any other time any frandulent act, 
transfer, intent, or purpose between the George A. Patrick named in 

said paragraphs and these plaintiffs in respect to any act, 
17 transfer, or possession in and about the stock or property de- 

scribed in their complaint in this action or in any other 
manner whatever in that behalf, but they allege that they were the 
owners and in possession of the said goods and property during all 
the time mentioned in said complaint, in good faith and for a valu- 
able consideration. They further deny that there was any fraud or 
secrecy or pretended sale or transfer of the said property between 
said George A. Patrick and these plaintiffs at the time in said para- 
graphs alleged or at any time or in any manner whatever. 

3. Further replying to said new matter and to the allegations and 
matters set forth in paragraph numbered twenty-three of said an- 
swer, said plaintiffs deny that said defendant, as sheriff or other- 
wise, levied on the property therein mentioned under the execution 
therein alleged, on the 12th day of June 1886; that as to whether 
the said defendant at the time alleged in said last paragraph, or at 
any time, delivered any of the property described in said last para- 
graph to the George T. Gardner therein named, they have no krowl- 
edge or information thereof sufficient to form a_ belief, but these 
plaintiffs allege, on their information and_ belief, that said defend- 
ant, after the alleged sale by him, kept and retained in his posses- 
sion and control a large portion of the property belonging to these 
plaintiffs, to wit, in the amount and value of more than fifteen hun- 
dred dollars; they deny that said Gardner had any right or title to 
said property or any portion thereof. 

4. Said plaintiffs, further replying to the new matter set forth in 
said answer and to the new matter contained in the paragraphs 
numbered 18 and 14 of said answer, allege that they have been in- 
formed that an action was commenced, a judgment afterwards en- 

tered, and an execution afterwards issued against said George 
18 A. Patrick. 
Dated Noy. 18, 1886. 
| JNO. WILYTOCK, 
Plaintifjs’ Attorney. 
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STATE OF MINNESOTA, = 
County of Freeborn, f * 


Cassius D. Fuller, of said county, being duly sworn, says he is 
one of the plaintiffs in this inion and that the foregoing re ply is 
true to deponent’s own knowledge, exceptas to those matters which 
are therein stated on his information and belief, and as to those 
matters that he believes it to be true. 


CASSIUS D. FULLER. 


Subseribed and sworn to before me this 18th day of Novy., A. D. 
1886. 
[SEAL. | D. Rh. P. WIBBS, 
Notary Public, Minn. 
Miled Noy. 25, 1886. 
GEO. T. GARDNER, 
Clerk of the District Court. 


19 Petition for Intervening Defendants. 


STATE OF MINNESOTA, if 
County of +f reebor Nn, J 


In District Court, 10th Judicial District. 


S$? 


Cassius D. FuLLER and Burr G. Patrick, Plaintiffs, 
against 
Jacon Larson, Defendant, and Thorn Wire HepGre Company, 
J. W. CaLkins, AARON K. STILEs, and Gary G. CALKINs, Inter- 
veners. 


To said court: 

This petition of the intervening defendants in the above-entitled 
action, Thorn Wire Hedge Company, J. W. Calkins, Aaron K. Stiles, 
and Gary G. Calkins, respectfully shows: 

1. That said action is one of a civil nature at law, and the same 
is now pending in the State court above specified, and the matter 


and amount in dispute therein, respectively, exceeds, exclusive of 


costs, the sum of five hundred dollars, as will more fully appear by 

the pleadings in said action, to which reference is hereby made for 

greater certainty. 

2. That said plaintiffs and the defendant, Jacob Larson, are, and 

ever since a time anterior to the commencement of said action have 
ee citizens of the State of Minnesota. 

20 That said petitioners and each of them are, and ever 
since a time anterior to the commencement of said action 

have been, citizens of the State of Illinois. 


4. That said action was brought by said plaintiffs to recover of 


and from said defendant therein, Jacob Larson, as the sheriff of the 
county of I’reeborn, in the State of Minnesota, damages for the al- 
leged wrongful taking, detention, and sale of certain specified per- 
sonal property alleged by said plaintiffs to have been their property 
then and there. 


os 
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oO. That such taking, detention, and ultimate sale thereof were all 
done by said Jacob Larson in his official capacity as such sheriff and 
at the request ef your petitioners and by virtue of a writ of execu- 
tion duly allowed and issued out of the district court of the tenth 
Judicial district of the State of Minnesota for the county of Free- 
born, nan action therein pending in that court between said peti- 
tioner, The Thorn Wire Hedge Company, as plaintiff, and one 
George A. Patrick, as defendant, and under indemnity furnished by 
said ‘Thorn Wire Hedge Company, with said petitioners, J. W. 
Calkins, Aaron Kk. Stiles, and Gary G. Calkins, as bondsmen and 
sureties therein to such sheriff, pursuant to the statute in such case 
made and provided, and tosave him harmless from all damages and 
costs for and on account of so doing; and accordingly said sheriff 
has duly notified said petitioners to defend this said action, and ac- 
cordingly said petitioners, pursuant to the statute in such case made 
and provided, have duly intervened in said action as parties defend- 
ant thereto, and have duly madeand filed in said action their plead- 

ing as such intervening parties defendant. 
2] 6. That, in virtue of said facts, said defendant, Jacob Lar- 

son, was at all such times and in all said matters, so far as 
said plaintiffs are concerned, the mere agent of said petitioners pro- 
vided for them by law in such cases, and there can be a final deter- 
mination of the controversy in said action, so far as concerns said: 
petitioners without the presence of such agent, said defendant, Jacob 
Larson, and, in fact, the real controversy in said action is wholly 
between said plaintiffs on the one side and said petitioners on the 
other side, and the same can be fully determined as between them. 

7. That vour petitioners have reason to believe and do _ believe 
that, from prejudice as well as from local influence, they will not be 
able to obtain justice in said action in said State court. | 

Wherefore said petitioners pray that said action be remnoved into 
the United States circuit court to be held within and for the district 
of Minnesota, and herewith present the bond and surety as in such 
cases required. | 

THE THORN WIRE HEDGE CoO., [1 s.] 
By JNO. W. CALKINS, Pres’t. 


JNO. W. CALKINS. [SEAL. ] 

AARON Kk. STILES, [SEAL. | 
By JNO. W. CALKINS, llis Agent. 

GARY G. CALKINS, [ SEAL. | 


By JNO. W. CALKINS, I/is Agent. 


22 STATE OF MINNESOTA, ; a 

County of Freeborn, a 
On this 22nd day of November, A. D. 1886, personally came 
before me J. W. Calkins, who, being by me first duly sworn, on his 
oath doth depose and solemnly swear that he is one of the petitioners 
named in and who signed the foregoing petition; that he signed 
the said petition for himself personally and for and on behalf of 
the Thorn Wire Hedge Company as president thereof, and also for 
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and on behalf of said Aaron Kk. Stiles and Gary G. Calkins as their 
duly authorized agent, and that the facts therein stated and the con- 
tents of said petition are true as therein stated. 


JNO. W. CALKINS. 


Subseribed and sworn to before me this 22nd day of November, 
A. D. 1886. 


| NOTARY SEAL. | HENRY A. MORGAN, 
Notary Public, Freeborn County, Minn. <2 


Filed Nov. 23, 1886. 
GEO. T. GARDNER, 
Clerk of the District Court. 


23 Answer of Interveners. 


ait 
STatveE OF MinNesora, County of Freeborn : 
In District Court, Tenth Judicial District. 


Cassius D. Futter and Burr G. Parrick, Plaintiffs, 
against 
Jacop Larsen, Defendant, and THorn Wire IHepGe Company, 

J. W. Catkins, AARON Kk. Srines, and Gary G. Cauikins, Inter- 

veners. 

Now come the above-named Thorn Wire ledge Company, J. W. 
Calkins, Aaron Kk. Stiles, and Gary G. Calkins and intervene in the 
above-entitled action, and deny each and every allegation, matter, 
fact, and thing in said complaint contained, whet her as therein 
stated or otherwise, save as hereinafter stated or admitted, and there- 


“= 


upon allege— 
1. That said Thorn Wire He Ige Company, one of the interveners 


above named, Is a corporation of the State of Illinois, duly incor- 
porated, cre ited, and organized under and by virtue of the laws of 
sald Ste ite, and at all of said times was and still is doing business 
therein under the corporate name of The Thorn Wire Hedge Com- 
pany. 
That heretofore, to wit, on the 7th day of October, A. D. 1885, 
in an action then duly pending in the district court of the 
24 tenth judicial district of the State of Minnesota for the 
county of Freeborn, between said intervener, The Thorn 
Wire Hedge Company, plaintiff, and one George A. Patrick, defend- 
ant, brought for the recovery of money only, judgment was duly wt > 
rendered, entered, and docketed in said court in said action in favor 
of said Thorn Wire Hedge Company, as plaintiff therein, and 
against George A. Patrick, as defendant therein, for the sum of 
3] JOE, debt, interest, and costs of that suit. 

That said defendant, Jacob Larsen, then was and still is the 
duly elected, qualified, and acting sheriff of said county of I ree- 
born. 

4. That said George A. Patrick wholly failed, neglected, omitted, 
and refused to pay said judgment or any part thereof, except $500.00 


ay 
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paid thereon October 17th, 1885, $422.60 paid thereon December 
dist, 1885, and $100.00 paid thereon April 29th, 1886. 

o. That heretofore, to wit, on or about the 29th day of April, A. 
D. 1886, an execution against the property of said Judgment debtor, 
George A. Patrick, was duly issued out of said district court for the 
tenth judicial district of said State for said county of Freeborn, 
under the seal thereof, directed to the sheriff of said county, whereby 
he was commanded to satisfy said judgment and execution, with 
interest and his fees, out of the personal property of said judgment 
debtor within said county of I*reeborn, or if sufficient personal 
property could not be found, then out of the real property in said 
county belonging to said judgment debtor on the day when said 
judgment was docketed in said county or at any time thereafter, not 

excceding ten years. 
2a 6. That while the said defendant, Jacob Larsen, was still the 
sheriff of said county of Freeborn, and after said Judgment 
had been entered and docketed in said county as aforesaid, to wit, on 
the 12th day of June, A. D. 1886, he duly received said execution 
with request from said mtervener, The Thorn Wire [ledge Com- 
pany, to enforce the same. 

7. That thereupon, and on said 12th day of June, A. D. 1886, 
sald Jacob Larsen, as such sheriff, and under and by virtue of said 
writ of execution and not otherwise, duly levied upon all the property 
specified in said complaint and as the property of said judgment 
debtor, George A. Patrick, and afterwards, and upon and after due 
notice, as required by law, to wit, between the sist day of July, A. 
I). 1886, and the 15th day of August, A. D. 1886, duly sold a sufti- 
cient amount of said property to pay the sum dueon said Judgment, 
with interest and costs, to wit, $1,464.46, and that thereafter, and 
on er about the 12th day of September, A. D. 1886, he delivered the 
balance of said property described in the complaint to George T. 
Gardner, he, the said George T. Gardner, being then and there the 
duly appointed, qualified, and acting receiver of the goods, chattels, 
property, and estate of said George 'T. Gardner, being then and 
there entitled to receive the woods and property so delivered to him 
as aforesaid. 7 

8. That the value of the said property deseribed in the complaint 
and so sold by said defendant, Jacob Larsen, under said execution 
did not exceed the sum of $1,464.46, for which the same was sold 
aforesaid, and that the value of the property so delivered to 


said George T. Gardner as aforesaid did nct exceed the sum of 


S500.00. 

26 9. That said plaintiffs herein claim the goods and property 

| described in the complaint by and through a pretended and 
fraudulent transfer from said George A. Patrick to said plaintiffs, 
which said pretended and fraudulent transfer from said George A. 
Patrick to said plaintiffs was, as said Interveners are informed and 
believe, made with intent and purpose on the part of said George 
A. Patrick and said plaintiffs of hindering, delaying, and defraud- 
ing the ereditors of said George A. Patrick, and particularly said 
Thorn Wire Hedge Company, whose demand and claim aforesaid 


a 
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existed before said pretended transfer was made, and was subsist- 
ing at the time thereef against said George A. Patrick, and, as said 
interveners are informed and believe, the said George A. Patrick 
and said plaintiffS fraudulently and secretly made such pretended 
and fraudulent sale and transfer with the Intent and purpose of 
hindering, delaying, and defrauding said ‘Thorn Wire [fodge Com- 
pany and other creditors of George A. Patrick of their Just claims 
and obligations against said George A. Patrick. 

10. That said pretended sale and transfer was made without any 


consideration and without any actual or real change of possession of 


— property between said George A. Patrick and said plaintiffs, 

That during and at the time of said pretended sale and trans- 
a i George A. Patrick was insolvent and irresponsible, which 
fact was well known to said plaintiffs. | 

12. That all of said parties were then related to each other, acting 

in collusion and in privity with each other, and conspiring 
27 together in all said matters with intent to cheat and defraud 

said intervener, The Thorn Wire Hedge Company, and other 
creditors of said George A. Patrick in whose name all of the mer- 
mare aforesaid has been purchased. 
. That said plaintiffS, Cassius D. Fuller and Burt G. Patrick, 11 
ins t) devhbonas this action merely represent and act as the secret pons 
of said George A. Patrick and for his exclusive use and benefit. 
14. That when attached and levied upon as aforesaid the prop- 
erty aforesaid was the property of said George A. Patrick as to said 
interveners and the other creditors of said George A. Patrick, and 
that said pretended transfer thereof by said George A. Patrick to 
said plaintiffs was secret, without consideration, fraudulent, sham, 
and void. 
15. That in making the levy of said execution and in selling said 
property under the same said sheriff acted under the express direc- 
tion of said intervener, The Thorn Wire Hedge ( Jompany, and upon 
indemnity furnished to him by said Thorn Wire Hedge Company 
with said interveners, J. W. Calkins, Aaron k. Stiles, and Gary Gr. 
Calkins, as sureties and bondsmen therein, according to the statute 
in such cases made and provided, and in-that behalf said inter- 
veners acted only after careful investigation in that behalf made by 
their attorneys, and upon a statement to them of all the apparent 
facts, and upon and pursuant to the advice of their said attorneys, 
and without any malice or want of probable cause or intent to wrong 
anybody, and solely with intent to obtain payment of a just debt 
due it from said George A. Patrick, and out of the property which 
he owned and had attempted to cover up, but which really belonged 
to him. 
28 16. That said plaintiffs have not suffered or sustained any 

damage whatever by reason of any act or omission of said 
sheriff or of said interveners or either of them, either as alleged in 
said complaint or at all, either in the sum therein alleged or in any 
sum whatever. 


17. That by reason of said facts said interveners, The Thorn Wire. 


Hedge Company, J. W. Calkins, Aaron K. Stiles, and Gary G. 
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Calkins, are acting under the statute in such cases made and _ pro- 
vided; are the parties primarily liable for the acts and doings of 
said defendant, Jacob Larson, and as such are interested in the mat- 
ters in litigation in this action and in the suecess of the defendant 
therein and in resisting the claim of the plaintiffs therein. 
Wherefore said Thorn Wire Hedge Company, J. W. Calkins, Aaron 
IX. Stiles, and Gary G. Calkins intervene in this action, and pray that 
said plaintiffs take nothing by this action. 
LOVELY, MORGAN & MORGAN, 
Attorneys for Interveners, Albert Lea, Minn. 


29 STATE OF MINNESOTA, ) 


County of Freeborn, J °°’ 

D. F. Morgan came before me personally, and, being duly sworn, 
doth say that he is one of the attorneys for the interveners in the 
above-entitled action; that the foregoing pleading is true to the best 
of his knowledge, information, and belief, and that the reason why 
this verification is not made by said one of said interveners is that 
they and each of them are absent from the county of Freeborn, 
Minnesota, where resides this affiant, one of the said attorneys. 


D. Fk. MORGAN. 


Subseribed and sworn to before me on this 15th day of November, 
A. D. 1886. , 
| NOTARY SEAL. | HENRY A. MORGAN, 
| Notary Public. 


Kiled Nov. 25, 1886. 
GEO. T. GARDNER, 
Clerk of the District Court. 


50) Reply to Bondsmen’s Answer. 
Strate OF Minnesora, County of Freeborn: 
In District Court. 


Cassius D. Futter and Burt G. Patrick, Plaintiffs, 
against 
Jacop Larson, Defendant, and Tire THorn Wire Hepce Company, 
J. W. Calkins, Aaron K. Stiles, and Gary G. Calkins, Impleaded 
with said Jacob Larson. 3 


The said plaintiffs, replying to the petition and answer of the said 
Thorn Wire Hedge Company, J. W. Calkins, Aaron Kk. Stiles, and 
Gary C. Calkins, impleaded with the said defendant, Jacob Larson, 
herein— 

1. Admit that a judgment, as they have been informed, was ren- 
dered and an execution issued against the George A. Patrick named 
in said answer, and that Jacob Larson, therein named, was the 
sheriff of said county at the time in that behalf stated in said an- 
swer. 
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Further replying to said answer, the said plaintiffs deny each 
aa every allegation and matter contained in said answer and each 
and every part thereof,except as herein expressly admitted or quali- 

fied. 
ol 3d. Further replying to said answer and to the alle- 
gations and matters set forth and contained in paragraphs 
numbered 9, 10, 11, 12, 18, 14, 15, and 17, the said plaintiffs 
deny each and every allegation and each and ever y portion 
thereof contained in said paragraphs and each and every of 
them. ‘These plaintiffs deny that there was at the time or times 
stated in said answer and said paragraphs, or at any other time, 
any fraud or intent or purpose to defraud, or any intent or purpose 
to hinder or delay, any creditors of said George A. Patrick on the 
part of these plaintiffs or in any manner whatever. They further 
deny that there was at the time alleged in said answer, or at any 
time, any pretended sale or transfer of the property described in the 
complaint in this action between said George A. Patrick and these 
plaintiffs; but these plaintiffs allege that they were, during all the 
time mentioned in said complaint, the owners of said property and 
In possession thereof in good faith and fora valuable consideration 
paid therefor. They further deny that there was at the time and 
times stated in said paragraphs any secrecy or collusion or any 
fraud or fraudulent act, intent, or purpose on the part of these plain- 
tiffs or said George A. Patrick in or about or respecting the stock 
and property described in said complaint in any manner whatever. 
Further replying to said answer ae sald plaintiffs, and as to the 
matters and things set forth in — paragraph of the same, No. 7, 
these plaintiffs deny that the George 'T. Gairdner therein mentioned 
had at any time or has any right, title, or claim to the goods men- 
tioned in the complaint in this action or to any part thereof. 
o2 These plaintiffs, further replying and to the matters and 
allegations contained in paragraph number eight (8) of said 
answer deny thatsaid goods therein mentioned were only of the value 
of the sum or sums therein stated, but allege that the value of the 
stock and goods was as alleged in plaintiffs’ complaint herein. 
JNO. WILY TPOCK, 
Plaintiffs’ Attorney. 
STATE OF MINNESOTA, 
County of Freeborn, J 
C. D. Fuller, being duly sworn, deposes and says that he is one of 
the plaintiffs in the above-entitled action; that the foregoing reply 
is true to his own knowledge, except asto the matters therein stated 
on lis information and belief, and that as to those matters he be- 
lieves 1t to be true. 


Ss S . 


C. D. FULLER. 


Subseribed and sworn to before me Nov. 23, 1886. 
[NOTARY SEAL. | W. E. TODD, 
Notary Public, Freeborn County, Minn. 
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Filed Nov. 28, 1886. 
GEO. T. GARDNER, 
Clerk of the District Court. 


De STATE OF MINNESOTA, County of Freeborn: 

The foregoing-entitled cause, having been removed to the United 
States circuit court for the district of Minnesota by an order filed in 
my office on the 25rd day of November, A. D. 1586— 

I, Geo. TV. Gardner, clerk of the district court for the county of 
Freeborn and State of Minnesota, do hereby certify that the forego- 
ing is a true and correct copy of the summons, complaint, answer of 
the defendant, Jacob Larson, and the reply to the same, and the an- 
swer of the interveners and the reply to the same, the petition, bond, 
and order for the removal to the United States circuit court for the 
district of Minnesota, and that the foregoing are all the papers filed 
in said ause in this court. 

In testimony whereof witness my hand and the seal of said court, 
at the city of Albert Lea, in said county, this 7th day of Deeember, 
A. D. 1886. 

[SEAL | | GEO. T. GARDNER, 
Clerk of said District Court. 


Mndorsed : tiled Dee. 11, 786. Osear B. Hillis, clerk. 


9 In the Cireuit Court of the United States, District of 
Minnesota. 


Casstus D. Futter and Burr G. Patrrick, Plaintiffs, 
'S. 
JAcoB LArson, Defendant, and Trr THorn Wire HepGe Company, 
J. W. Cankins, AArnon Kk. Srines, and Gary G. CALkIns, Inter- 
veners. 


We hereby consent to the substitution of Charles D. Kerr, of St. 
Paul, Minnesota, in our place and stead as attorney for the defend- 
ant and interveners in the above-entitled cause. 

Dated December 7th, 1886. 

LOVELY, MORGAN & MORGAN, 
Attys for Deft and Interveners. 


GENTLEMEN: Will you please take notice that, in pursuance of 
the oe eonsent, | have been substituted and now appear as 
attorney for the defendant and interveners in the foregoing-ent titled 
action in the place and stead of Messrs. Lovely, Morgan & Morgan. 

Dated December Sth, 1886. 

CHA’S D. KERR, 
Atty for Def’tand Interveners. 
To John Whytock, Esq. 


Endorsed: Filed Dee. 11, 86. Osear B. Hillis, clerk. 


[Iudorsed :] Notice of substitution. Due and personal service of 
the within notice of substitution by delivery to us at Albert Lea, 
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, Minn., on this day, of a true, full, and perfeet copy thereof is hereby 
admitted. Dated at Albert Lea, Minn., this 10th day of Dee., A. D. 
1886. Jno. Whytock, attorney for plaintiffs. I-iled December 11, 
1886.) Oscar B. Hillis. 


85 United States Cireuit Court for the District of Minnesota. 
Term Minutes, December Term, A. D. 1886. Dee. 14th, 1886. 
Cassius D. FuLLER ef al. vs. JAacop LARSON. 


This day come the plaintiffs and notice a motion to remand said 
eause from the State court, to be made on Monday, December 20th 
next. 


OSCAR Bb. HILLIS, Clerk. 


36 United States Cireuit Court for the District of Minnesota. 
‘Verm Minutes, December Term, A. D. 1886. December 20th, 1SS6. 
Cassius D. FuLuer et al. vs. JAcoB LARSON. 


This day come the parties herein, by their respective attorneys, 
and plaintiffs’ motion to remand this cause coming on to be heard 
the same is fully argued, duly submitted, and by the court taken 
under advisement. 


OSCAR B. HILLIS, Clerk. 


37 United States Cireuit Court for the District of Minnesota. 
Term Minutes, December Term, A. D. 1886. December 21st, 1886. 
Cassius D. FuLLER ef al. vs. JAcop LARSON. 


Plaintiffs’ motion to remand this eause having been heretofore 
fully argued, duly submitted, and by the court taken under advise- 
ment: 

Now, the court, after due consideration thereof and being fully 
advised in the premises, said motion is hereby sustained, and it is 
ordered that said cause be, and the same is hereby, remanded to the 
State court from whence it was removed. 


OSCAR $6. HILLIS, Clerk. 


38 Knowall men by these presents that we, Gilbert Gulbrandson, 
at the request of and for and on behalfof The Thorn Wire Hedge 
Company, J. W. Calkins, Aaron K. Stiles,.and Gary G. Calkins, as 
principal, and Hans Gulbrandson and Viggar Gulbrandson, of Al- 
bert Lea, Freeborn county, State of Minnesota, as sureties, are 
hereby held and firmly bound unto Cassius D. Fuller and Burt G. 
Patrick in the sum of one thousand dollars, lawful money of the 
United States of America, to be paid unto the said Cassius D. Fuller 
and Burt G. Patrick, their representatives or assigns: 
For which payment, well and truly to be made, we bind ourselves, 
our heirs, executors,and administrators, jointly and severally, firmly 
by these presents. 
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Sealed with our seals and dated this 25th day ef February, A. D. 
1SS7. 

The condition of the above obligation is such that whereas lately, 
ata general term of the cireuit court of the United States in and 
for the district of Minnesota, in a suit depending in said court be- 
tween said Cassius D. Fuller and Burt G. Patrick, as plaintiffs, and 
Jacob Larson, defendant, and The Thorn Wire Hedge Company, J. 
W. Calkins, Aaron Kx. Stiles, and Gary G. Calkins, interveners, a de- 
cision and judgment was rendered aguinst the said interveners, The 
Thorn we [ledge Company, J. W. Calkins, Aaron Kk. Stiles, and 
Gary G. Calkins, remanding said cause to the district court of the 
State of aga within and for the county of I*'reeborn, from 
whence it had been removed to said United States cireuit court by 

the said interveners under the provisions of the act of Con- 
39 eress in that behalf; and whereas said judementand decision 

was so rendered on the 21st day of _ eeomber, 1886, and tie 
said Thorn Wire Hedge Company, J. W. Calkins, Aaron K. Stiles, 
and Gary G. Calkins having obtained a suit of error and filed a 
copy thereof in the clerk’s office of the said court to reverse the said 
decision and judgment in the aforesaid suit, and a citation directed 
to the said Cassius D. Fuller and Burt G. Patrick, citing and ad- 
monishing them to be and appear at a Supreme Court of the United 
States to be holden at Washington, at the general term thereof, 
March 26, 1887: 

Now, the condition of the above obligation is such that if said 
Thorn Wire Hedge Company, J. W. Caikins, Aaron Kk. Stiles, and 
Gary G. Calkins shall prosecute said writ of error to effect and 
answer all damages and costs if they fail to make their pica. good, 
then this obligation to be void, and otherwise to remain in full force 
and effect. 


GILBERT GULBRANDSON. . [sEAt.] 
HANS GULBRANDSON. | SEAL. | 
V. GULBRANDSON. SEAL. 


Siened, sealed, and delivered in presence of— 
D. I. MORGAN. 
JNO. WILY'TOCK. 


40 Srare or MINNEsotA, County of Freeborn : 


Gilbert Gulbrandson, Hans Gulbrandson, and Viggar Gulbrand- 
son, being by me first duly sworn, say (each for himself) that he is a 
frechotder, residing in the State of Minnesota, and worth the sum 
of two thousand dollars over and above debts, liabilities, and prop- 
erty exempt by law. 

GILBERT GULBRANDSON. — [sEAt.] 
HANS GU LBR. \NDSON. | SEAL. | 
V. GULBRANDSON. [SEAL. | 


Subscribed and sworn before me this 25th day of February, 


1887. | 
D. F. MORGAN, 


U. S Commissioner, District Minnesota. 
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[Tam satisfied with the foregoing bond and sworn justification of 
the sureties. 
Dated Feb’y 25th, 1887. 
JNO. WITYTOCK, 
Attorney for Plaintifis, Cassius D. Lruller and Burt G. Patrick. 
I hereby approve the within bond and the sureties thereon. 
Dated Feb. 26, ’87. 
R. R. NELS¢ IN, Judge. 
: - as 
endorsed: [Filed Feb. 26,787. Osear DB. Tillis, clerk. 

4] Assignment of Errors. 

Supreme Court of the United States. 
Cassius D. FuLLER and Burr G. Parrick, Plaintiffs, 

US. 

Jacop Larson, Defendant, and THe Thorn Wire Iepar Company, 
J. W. CaLKins, AARON Kk. Stites, and GAry G. CALKINs, Inter- 
veners. 

In error to the circuit court of the United States for the district of 

Minnesota. 
Now comes the Thorn Wire Hedge Company, Aaron Kk. Stiles, J. 

W. Calkins, and Gary G. Calkins, by Chas. D. Kerr, their attorney, 


and say that in the rendition of Judgment and proceedings in the 
said cause in the said circuit court remanding said cause to the 
State court, from whence it was removed, to said United States circuit 
court by said interveners, under the act of Congress of 1875 in that 
behalf, there is manifest error, 1n this, to wit: 

The said cireuit court erred in so remanding said cause, because 
the said interveners are all citizens of a different State from the 
plaintiffs in said action, as well as from the defendant, Larson, 
therein, and there Is a separate controversy between said interveners 
and said plaintiffs, and also between said interveners and said de- | 

fendant Larson. 

42 Wherefore the said Thorn Wire Hedge Company, J. W. 

Calkins, Aaron Kk. Stiles, and Gary G. Calkins, by their at- 
torney aforesaid, pray that the said judgment of the said circuit 
court may be in all things revised, and that said cause may be re- 
manded to the said circuit court, to the end that there may be therein 
done what of right and according to the opinion and judgment of 
the said Supreme Court ought to be done. 

Dated Feb’y 26th, 1887. | 

CHAS D. KERR, 


Attorney for the Thorn Wire Hedge Company, J. W. 
Calkins, Aaron Kk. Stiles, Gary G. Calkins, 
Interveners and Plaintiffs in Error. 


[Endorsed :] Filed Feb. 26, 1887. Oscar B. Hillis, clerk. 
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43 UNITED STATES OF AMERICA, 88° 


The President of the United States of America to the judges of the 
circuit court of the United States for the district of Minnesota, 
Greeting : 

Because in the record and proceedings, as also in the rendition of 
the judgment of a plea which isin the said circuit court, before you or 
some of you, between Cassius D. Fuller and Burt G. Patrick, plain- 
tiffs, and Jacob Larson, defendant, and The Thorn Wire Hedge Com- 
pany, J. W. Calkins, Aaron Kk. Stiles, and Gary G. Calkins, inter- 
veners, a manifest error hath happened, to the great damage of 
the said The Thorn Wire Hedge Company, J. W. Calkins, Aaron 
ik. Stiles, and Gary G. Calkins, interveners, as is said, we, being 
willing that such error, if any hath been, should be duly cerrected 
and full and speedy justice done to the parties aforesaid in this 
behalf, do command you, if judgment be therein given, that then, 
under your seal, distinctly and openly, vou send the record and 
.proceedings aforesaid, with all things concerning the same, to the 
Justices of the Supreme Court of the United States, at the Capitol, 
in the city of Washington, together with this writ, so that you 
have the same at the said place, before the justices aforesaid, on the 
26th day of March next, that, the record and proceedings afore- 
said being inspected, the said justices of the Supreme Court may 
cause further to be done therein to correct that error what of right 
and according to the law and custom of the United States ought to 
be done. 

Witness the Honorable Morrison R. Waite, Chief Justice of the 

Supreme Court of the United States, this 26th day of Ieb- 

44 ruary, in the year of our Lord one thousand eight hundred 

and eighty-seven, and of the Independence of the United 

States the 110th vear. 

OSCAR Bb. HILLIS, 
Clerk of the Circuit Court of the United States of America 
for the District of Minnesota, 
[SEAL. | By L. P. RICHARDSON, Deputy. 


Allowed Feb’y 26th, 1887. | _ 
R. R. NELSON, Judge. 


Copy lodged in clerk’s office, Feb’y 26, ’87, for defendant. 


[Endorsed :] Filed Feb. 26th, 1887. Oscar B. Hillis, clerk. 


45 UnITED STATES OF AMERICA, 88: 


To Cassius D. Fuller and Burt G. Patrick, Greeting : 

You are hereby cited and admonished to be and appear ata Supreme 
Court of the United States to be holden at Washington on the 26th 
day of March, 1887, next, pursuant to a writ of error filed in the 
clerk’s office of the cireuit court of the United States for the eighth 
circuit and district of Minnesota, wherein you, Cassius D. Fuller and 

3urt G. Patrick, are defendants in error and The Thorn Wire Hedge 


22. THORN WIRE HEDGE CO. ET AL. VS. CASSIUS D. FULLER ET AL. 


Company, J. W. Calkins, Aaron K. Stiles, and Gary G. Calkins are 
plaintiffs in error, to show cause, if any there be, why the judgment 
in the said writ of error mentioned should not be corrected and 
speedy justice should not be done to the parties in that behalf. 

Witness the honorable judge of the circuit court of the 
46 United States for the district of Minnesota this 26th day of 

February, A. D. 1887. 
R. R. NELSON, Judge. 


End.: 402, D. law. U.S. Sup. Court. Cassius D. Fuller e¢ al., . 


pl’ffs, vs. Jacob Larson, def’t, and Thorn Wire Hedge Co., inter- 
veners. Citation on writ of error. Filed M’ch 2, 1887. Osear b. 


Hillis, clerk. 


Due service of a true copy of within citation is hereby admitted 
this 25th day of February, A. D. 1887. 
JNO. WILY TOCK, 
Atty for PUffs. 


17 Unirep STaTes OF AMERICA, ) 


District of Minnesota, es 
Circuit Court of the United States. 


I, Osear B. Hillis, clerk of.said circuit court, do hereby certify and 
return to the honorable the Supreme Court of the United States 
that the foregoing, consisting of 46 pages, numbered consecutively 
from 1 to 46, inclusive, is a true and complete transcript of the rec- 
ords, process, pleadings, orders, final order, and all other proceed- 
ings in said cause, and of the whole thereof, as appears from the 
original records and files of said court; and I do further certify 
and return that [ have annexed to said transcript, and included 
within said paging, the original citation, together with the proof of 
service thereof. 

In witness whereof I have hereunto set my hand and affixed the 
seal of said court, at Saint Paul, in the district of Minnesota, this 
30th day of March, in the year of our Lord one thousand eight hun- 
dred and 87, and of the Independence of the United States the one 
hundred and 11th year. 

[Seal of the U.S. Circuit Court, Dist. of Minnesota. ] 


OSCAR B. HILLIS, Clerf, 
By L. P. RICHARDSON, Deputy. 


48 [Endorsed :] United States circuit court, district of Minne- 
sota. Cassius D. Fuller et al. vs. Jacob Larson. Return to 
Supreme Court. 


Endorsed on cover: Minnesota C.C. U.S. No.1871. The Thorn 
Wire Hedge Company, J. W. Calkins, Aaron K. Stiles, and Gary G. 
Calkins, plaintiffs in error, vs. Cassius D. Fuller and Burt G. Pat- 
rick. Filed April 4, 1887. 
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22. THORN WIRE HEDGE CO. ET AL. VS. CASSIUS D. FULLER ET AL. 
Company, J. W. Calkins, Aaron IK. Stiles, and Gary G. Calkins are 
plaintiffs in error, to show cause, if any there be, why the judgment 
in the said writ of error mentioned should not be corrected and 
speedy justice should not be done to the parties in that behalf 
Witness the honorable judge of the circuit court of the 


LG United States for the district of Minnesota this 26th day of 


lebruary, A. D. 1887. , 
R. R. NELSON, Judge. 


KMnd.: 402, D. law. U.S 
plifs, vs. Jacob Larson, de 
veners. Citation on writ « 
Hillis, clerk. 

Due service of a true copy of within citation is hereby admiitted 
this 28th day of February, A. D. 1887. 


ft, and Thorn Wire Hedge Co., inter- 
f error. Filed M’ch 2, 1887. Oscar b. 


se 


JNO. WHY TOCK, 
Atty for PU jis. 


wi UNITED STATES OF AMERICA, } 
District of Minnesota, | 


SS. 


Cireuit Court of the United States. 


I, Oscar B. Hillis, clerk of said circuit court, do hereby certify and 
return to the honorable the Supreme Court of the United States 
that the foregoing, consisting of 46 pages, numbered consecutively 
from 1 to 46, inclusive, is a true and complete transcript of the rec- 
ords, process, pleadings, orders, final order, and all other proceed- 
ings In said cause, and of the whole thereof, as appears from the 
original reeords and files of said court; and I do further certify 
and return that [have annexed to said transcript, and included 


within said paging, the original citation, together with the proof of 


service thereof. 

In witness whereof I have hereunte set my hand and aflixed the 
seal of said court, at Saint Paul, in the district of Minnesota, this 
o0th day of March, in the year of our Lord one thousand eight hun- 
dred and 87, and of the Independence of the United States the one 
hundred and 11th year. 

[Seal of the U.S. Circuit Court, Dist. of Minnesota. ] 
OSCAR 6b. HILLIS, Clerk, 
Dy we RICHARDSON, Deputy. 


45 [Endorsed :] United States circuit court, district of Minne- 
sota. Cassius D. Fuller et al. vs. Jacob Larson. Return to 
Supreme Court. 


I¢ndorsed on cover: Minnesota C.C. U.S. No.1871. The Thorn 
Wire Hedge Company, J. W. Calkins, Aaron Kk. Stiles, and Gary G, 
Calkins, plaintiffs in error, vs. Cassius D. Fuller and Burt G. Pat- 
rick. Filed April 4, 1887. 
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Defendants in Error, Plaintitts. 
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JACOB LARSON. 


Defendant. 


And the THorn Wire Hence Company. 
J. W. CaLKiIns, AARON K. STILES 
and GARY G. CALKINS. 


Intervenors and Plaintitfs in Error. 


ment. of Plaintiff in Error. 
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Att’ys for Plaintffs in Error. 
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UNITED STATES SUPREME COURT. 


- SS, 
Disrricr oF MINNESOTA. \ 


CASSIUS D. FULLER ann BURT C. PATRICK, 
Defendants in Error, Plaintiffs, 


Vs. 
JACOB LARSON, 


Defendant. 


And the THorN WirE HepGr Company, J. W. CALKINS, 
Aaron K. STILES and GARY G. CALKINS, 


Intervenors and Plaintiffs in Error. 


ARGUMENT OF PLAINTIFF IN ERROR. 


In this case Larson, as sheriff of Freeborn county, 
Minnesota, under an execution, in an action wherein 
the Thorn Wire Hedge Company were plaintiffs, and 
one George A. Patrick was defendant, levied upon a 
stock of merchandise as the property of said defendant. 

The Statutes of Minnesota, (sec. 154, chap. 66, page 
730) provide that when property so levied on is claim- 
ed by any other person than the defendant, such per- 
son shall make and serve upon the sheriff an affidavit 


of ownership, stating the value of the property and the 


nn ne ee a re rete 
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grounds of his claim thereto, and that the sheriff may 
then release the property to the defendant, unless the 
plaintiff indemnify the sheriff with bond, ete. 

The Statute further provides, (Sec. 155) that such 
bond having been given, if the person claiming the 
ownership of such property commences an action against 
the sheriff for the taking thereof, the plaintiff in the 
execution, and his bondsmen shall, on motion of the 
sheriff, be impleaded with him in such action. 

The plaintiffs, herein, claimed the property levied on, 
and under this Statute the Thorn Wire Hedge Company, 
plaintiff in the original action, upon the request of the 
sheriff, executed to him a bond of indemnity with J. 
W. Calkins, Aaron K. Stiles, and Gary G. Calkins as 
sureties, after which the sheriff proceeded to sell the 
property levied on. 

The claimants, plaintiffs in this action, thereupon 
commenced suit against the sheriff alone for damages 
for the taking and conversion of said property. 

The said Thorn Wire Hedge Company, and its bonds- 
men, Calkins, Stiles and Calkins, thereupon intervened 


and interpleaded in said suit, and separate issue was 


joined on their interpleader by the plaintiffs. 

The plaintiffs herein, Fuller and Patrick, and the de- 
fendant, Larson, the sheriff, are citizens of the State of 
Minnesota. The intervening defendants, the Thorn 
Wire Hedge Company, Calkins, Stiles and Calkins, are 
citizens of the State of Illinois. As such they have re- 
moved the case to this court claiming, 

First—That there is a controversy separable in its 
character, between them and the defendant, Larson, 
which it is their right to have tried in the federal court 
under the act of 1875, 


t 


Second—That there is a separate controversy between 
them and the plaintiff, which can be fully determined 
without the presence of any of the other parties in the 
cause. 

The method of intervention and the antecedent steps 
do not clearly appear from the records transmitted from 
the state court, but the petition for removal states that 
the bond and intervention were pursuant to notification 
from the sheriff and under the Statute in such case 
made and provided. 

We will assume, therefore, that this is a case where 
the statutory affidavit of ownership, etc., was served by 
the plaintiffs on the sheriff, and that the statutory bond 
of indemnity was given to him by the execution creditor 
who has intervened under sec. 154, chap. 66, Statutes 
of Minnesota. 

The Statute under which this intervention was made, 
is construed in 

Lasher vs. Getman, 30 Minn., 321. 


The Court say: P. 328. 

“This action, as it was commenced by the plaintiff 
against the sheriff alone, was the ordinary proceeding 
by which compensation for a wrong done was sought to 
be recovered against a party who had committed the 
wrong. 

The steps taken under the Statute, by which other 
parties were subsequently impleaded with the defend- 
ant, must obviously be regarded either: | 


Ist. As a proceeding for the benefit of the plaintiff; 
that is, that such added parties might be compelled to 
respond to the plaintiff in damages for a wrong for 


which they were legally liable to the plaintiff, just as 


though they had been originally sued as joint wrong 
doers with the sheriff, or 

2d. The proceeding was for the benefit of the de- 
fendant in such action (the sheriff) so that, in the same 
action which should determine his hability to the plain- 
tiff, there might be determined and enforced such right 
of indemnity or reimbursement as he might have 
against them on account of the alleged tort, for which 
he was sued. 

A consideration of the prior existing law and of this 
Statute, will lead to the conclusion that the latter of 
these alternative propositions expresses the object of 
the Statute. 

First—The plaintiff needed no statutory interven- 
tion to enable him to maintain an action for the wrong 
against any or all whom the law made answerable for 
such wrong. 

Second—The proceeding for bringing in_ these 
parties is not to be taken until after an action has been 
commenced against the sheriff. 

There is nothing in the Statute suggesting that the 
action may not be properly commenced and_ prosecuted 
against the officer alone, as one might always prose- 


eute one of several joint wrong doers. 


Third—The new parties are brought in only at the 
instance, and upon the application of the defendant, 
and the plaintiff has nothing to do concerning it. He 
cannot invoke the joinder of the parties. They may 


be brought in even against his will. 


Fourth—The persons who may be joined as parties 
under the Statute are only those against whom the 


sheriff may assert a right of indemnity,” etc., ete. 


A tt 


= ee 


After a further discussing at length, the Court adds: 
P. 331. : 

“Our conclusion is that the purpose of the Statute 
in providing for bringing in these parties defendant, 
was not the enforcing in favor of the plaintiff of a 
liability in tort, but rather to enforce, for the benefit 
of the sheriff such right of indemnity as may exist in 
his favor. 

By the Statutory procedure, this right, otherwise 
only enforeible by a separate action, brought by the 
sheriff after the recovery had been had against him, is 
now made available in the same action which deter- 
mines his own liability: By this means circuity of 
action is avoided,” 

It should not affect the result that the same parties 
whose contract liability to the sheriff it is the object 
of the Statute to enforce, might have been held respons- 
ible to the plaintiff in tort if he had elected to pursue 
his remedy against them. The fact is foreign to the 
purposes and scope of the action, either as it was com- 
menced against the sheriff alone, or at the later stage, 
when the defendant caused his indemnitors to be im- 
pleaded with him. 

It follows from the premises that the liability of the 
appellants (intervenors) in this action is measured by 
the terms of the contract of indemnity, and that the 
law relating to the responsibility of joint wrong doers, 
or of those who adopt and ratify the wrongful acts of — 
others, committed in their behalf, does not indicate the 
rule or measure of damages to be adjudged against the 
appellants, so far as they are concerned, it is, except as 
to the form of the proceedings, and of the judgment, 
as though this was an action prosecuted by the sheriff 
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upon the indemnity bonds, after his right to recover 
upon them had been established. 

Hence the amount of the recovery against the prin- 
cipals and sureties in the bond is limited to the penal 
sum named therein, with interest from the time when 
their liability became fixed and ascertained.” 

From this authority, we think it is apparent, without 
argument, that there is a separate controversy here be- 
tween the intervenors, Thorn Wire Hedge Company 
and its bondsmen on the one side, and the sheriff, Lar- 
son, on the other, which either of said parties had a 
right to remove to the Federal Court. 

The liability of the intervenors to. the sheriff upon 
their bond of indemnity is to be determined, this is ex- 


contractu, and is limited by the amount of the bond. 


If. 


There is another phase of this controversy between 
the intervenors and the sheriff, Larson. 

The complaint, in effect, alleges a malicious, wrong- 
ful and wanton abuse of his process on the part of the 
sheriff. Now it is clear that the Statute we have cited 
does not contemplate the giving of a bond by the exe- 
cution plaintiff to indemnify the sheriff against such 
acts as these, nor did the bond in this case have any 
such effect, nor are the intervening defendants who 
seek their rights in this Court responsible for such 
conduct on the part of the sheriff. 

Manifestly then, judgment might, in this case, be re- 
covered against the sheriff and yet the non-resident in- 
tervenors go free, which brings the case within the 
reasoning of 


& — 


8 
Buttel vs. C. M. & St. P. R’y Co., 26 Fed. Rep. 


page 52, | 
The plaintiffs here saw fit to sue the sheriff in a form 
of action peculiarly personal, and for acts not within 
the protection of his writ. He was not sued merely for 
the value of the goods and proximate damages, as I 
think is contemplated by the Statutes, but for the 


wanton and malicious abuse of his process. 


Moreover the answer of the sheriff alleges that all of 
the property not sold under the execution was delivered 
by him to one Gardner, the receiver of the execution 
defendant. The reply denies this, and alleges that on 
the contrary the sheriff kept all the property not sold 
under the execution, and converted same to his own 
use, and that the goods so converted were worth at 


least $1,500.00. 


Here is a cause of action against the sheriff with 
which the intervening defendants could have no possible 
connection, and for which they could in no way be 
held accountable. There is no averment, and there 
could be no proof connecting the intervening defendants, 
with such lawless and unwarranted action on the part 
of the sheriff. 

So, that if the allegations of the plaintiff are true, 
they could recover a far greater judgment against the 
sheriff than they would in any event be entitled to 
against the intervenors. 

As I have intimated, it is not clear from the record 
sent up by the State Court under what Statute the in- 
tervention in this suit was made. 

But however made, the intervenors may not only re- 
sist the claim of the plaintiff, but they may have such 
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relief as the facts may warrant against their co-defend- 
ant. 

The rights of the defendants imfer se may be ad- 
judicated. 

The Statute of Minnesota provides that the court 
shall grant to the respective parties the relief warranted 
by the facts pleaded regardless of the relief formally 
prayed for. 

It has also become the well established law upon the 
question of removal to the Federal Court that for the 
purpose of such removal the parties may be transferred 
and arranged in their proper positions, with reference 
to their interest in the controversy, without regard to 
their formal position as plaintiffs or defendants on the 
record. 

Bank vs. Flood, 6 Sawyer, 220. 

And after the parties have been so arranged, if there 
exists in the suit a controversy between any of the 
parties, (even if it is not the main controversy in the 
suit), which is wholly between citizens of different 
states, and which can be fully determined. as between 
them, then any one of said parties can remove the suit. 

And this, although there may be other defendants, 
or parties actually interested in the controversies em- 
braced in the suit. 


Bybee vs. Hackett, 5 Fed. Rep., 6. 


III. 


Aside from this separate controversy between the 
intervenors and their co-defendant, Larson, we think 
the controversy between them and the plaintiffs is 


separable in its nature 


—=s— 


ee 
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The effect of sueh an intervention as this, is to shift 
from the sheriff to the intervenors the entire burden 
and responsibility of the suit, so far as the official 
action of the officer is concerned. 

He, indeed, is supposed to have always stood neutral 
between the parties. He is supposed to have simply 
obeyed the mandates of the law in the execution of its 
process, to have done only what the law compelled him 
to do, after the indemnity required by law had been 
furnished by the execution plaintiffs. 

‘The Statute makes the intervenors primarily lable. 
and provides that if any judgment is obtained it shall 
be satisfied out of their property, and only in the event 
of their having nothing from which the execution can 
be enforced, shall anything be collected from the 
sheriff :—in other words, the sheriff is held accountable 
only for the solvency of his indemnifiers. 

The moment the intervention is made the sheriff be- 
comes, to all intents and purposes, a merely formal or 
nominal party. ‘The real controversy thenceforth is 
with the intervenors, and the presence of the sheriff, 
who is conditionally lable, is not necessary to its de- 
termination. 

The case of Green vs. Klinger, 10 Fed. Rep., 659, is 
closely in point. The Statute of Texas provides as fol- 
lows: 

‘When a party is sued for land, the real owner or 
warrantor may make himself, or be made, a party de- 
fendant in the suit, and shall be entitled to make such 
defense as if he had been the original defendant in the 
action.”’ 


The suit was brought in a State Court of Texas to 
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try title to land, with respect to which one Hamilton 
was grantor and warrantor of title to the defendant. 

Hamilton (a citizen of another state) intervened and 
removed the cause. The plaintiff and all the rest of 
the defendants were citizens of Texas. 

The Court says: 

“The controversy was wholly between Hamilton and 
citizens of a ditferent state, and no other defendant ap- 
pears to have been interested in the controversy, ex- 
cept adversely to him. It further is shown that there 
was a controversy between Hamilton and the other 
defendants, all citizens of a differet state from Hamil- 
ton, because it appeared that under the Statute Hamil- 
ton was brought into the case and made a party defend- 
ant on the motion of the other defendants. Counsel 
very earnestly insists that the plaintiff has no contro- 
versy with Hamilton, and asks no judgment nor relief 
against him. ‘This may be true, and yet not effect the 
question, as we have seen in Barney vs. Latham, that 
if the proper controversy exists, and the proper steps 
are taken, the entire suit may be removed. 

Where the tenant is sued and the landlord is brought 
in, or where the grantee is sued and the warrantor is 
brought in, the whole burden falls on the landlord or 
warrantor, as the case may be, and if the plaintiff re- 
covers while the tenant or grantee is evicted, the land- 
lord or warrantor is bound to him for his damages.” 

And the same in effect is held good in 

Green vs. Kingsley, 10 Cent. L. J., 47. 
A similar Texas Statute is again construed in the 
State of Texas vs. Lewis, 12 Fed. Rep., 1. 

Where the Court holds that when the landlord does 

intervene he becomes the real defendant, and thereafter 
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the tenant becomes a nominal party merely and the 
ease is removable by the landlord, he being a citizen of 
another state. 

That such an intervention presents a separate contro- 
versy between the intervenors and the plaintiff, is still 
more pointedly held in the ease entitled: 

“Inve the Lowa and Minn. Con. Co., 10 Fed. 
Rep., 401. 


Upon general principles, and independent of the 
Statutes, we claim that when such a bond of indemnity 
has been given by the execution plaintiff, he thence- 
forth becomes the substantial defendant between whom 
and the person claiming the goods levied on, there is a 
separate controversy. 

Beuttel vs. CL, AL & St P. Ry Co., 26 Fed. Rep. 


0), 

Mayer et al. vs. Steamboat Co., 24 Fed. Rep., 
817 | 

Town of Ann vs. Auditor, 9 Biss., 289. 

In the Removal Cases, 100 U. S., 457. 


It is clearly held that if the suit at the time of the 
removal had assumed such a phase, that the resi- 
dent defendant had become in effect a nominal party 
merely, while the non-resident defentant was the real 
party in interest, the case would be removable. 

The same is held in 

Wood vs. Davis, 18 How., 457. 
Sioux City R’y Co. vs. C., M. & St. P. Ry Co., 
27 Fed. Rep., 171. 


Foss vs. Bank, 1 MelRary, 474. 


The ease of Allen vs. Ryerson, 2 Dillon, 501, 1s 


closély in point. 


PAE A A = URN re 
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The plaintiff, Allen, was a citizen of Iowa. He 
claimed to be the owner of certain machinery which 
had been levied on by the sheriff (also a citizen of 
Towa) under an execution in favor of Ryerson, a citizen 
of Illinois. 

Allen sued the sheriff and Ryerson, asking an in- 
junction and also damages for the siezing of the prop- 
erty. Ryerson removed the cause to the U. 8. Court. 
Motion to remand. 

The Court says: 

“The substantial controversy as disclosed by the 
pleadings, is one between plaintiff and Ryerson; judg- 
ing from the ease as made by the pleadings, we think 
there can be a final determination of the controversy 
without the presence of the sheriff. 

If the plaintiff maintains his bill, the decree will 
restrain the defendant, Ryerson and his agents and 
attorneys, which will include the sheriff, from further 
interference with plaintiffs property, and the Court 
may, if ground of equitable jurisdiction exists, also 
ascertain and award the plaintiff damages caused by 
the acts of the sheriff under NKyerson’s directions It 
such a decree be satisfied, this will end the ease as re- 
spects the sheriff. If Ryerson shall sueceed in this 
Court, and the bill be dismissed on the merits, this will 
dispose of the plaintiff's case against the sheriff in the 


state Court.” 


LV. 


It will be observed that in all of the Removal Cases, 
100 U.S... 457, suit was commenced by the plaintiff 


against both the resident and non-resident defendants. 
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He had elected, so far as it lay in his power, to recover 
against them jointly. 

Those eases, and all which have followed in the same 
line, have proceeded upon the reasoning, that although 
liability in tort is several, as well as joint, yet the plain- 
tiff having elected to make it joint, it did not lie in 
the power of any of the defendants to make it several, 
so as to create the separate controversy necessary as a 
ground work of removal under the act of 1875. 

This reasoning is not applicable in the case at bar, 
because the plaintiff did not elect to sue the defend- 
ants jointly. His election, so far as he could exercise 
it, was precisely the contrary. He made his cause of 
action several and cannot now claim that it is joint by 
virtue of any election on his part. “as 

Moreover, the non-resident defendant, by his inter- 
vention, has tendered to this plaintiff a separate and 
distinct controversy on the question of fraud, upon 
which separate controversy the. plaintiff, by his reply, 
has joined issue, and he cannot now prevent the inter- 
vening defendants from removing that controversy to 
this Court. He is without the logic, and therefore 
without the application of the decision in Tdvt vs. 
C'arson., 

This is plainly indicated in boyd vs. Gill, 19 Fed. 

tep., p. 149. 

It is settled that the law of 1866 is practically re- 
pealed by the law of 1875. 

Hyde vs. Rublee, 104 U. 8., 407. 
King vs. Connell, 106 U. 8., 395. 


But it is distinctly held in Barney vs. Latham, 
supra, that the second section of the act of 1875 was 


intended to acccomplish the same thing as the act of 
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1866, and to extend the privilege to plaintiffs, as well 
as defendants, and instead of simply the separable 
controversies being moved, to remove in such cases 
the whole suit to the federal court. 

It is also held in this case that any suit may be 
removed under the act of 1875, where the resident 
defendant is not an indispensable party, although he 
may be a proper party. 

The same is held in Corbin vs. Boies, 18 Fed. Rep., 3. 

Under these decisions we claim that the sheriff in 
this case, while a proper party no doubt, is not an in- 
dispensable party to the controversy between the in- 
tervening defendants and the plaintiff. 

That such controversy is clearly marked out and 
defined in the answer ot the intervening defendants, 
and the reply thereto by the plaintiffs, and can be 
finally determined in this court as between them with- 


out the presence of the defendant sheriff. 


V. 


With respect to the controversy between the plain- 
tiffs and the intervenors, we can illustrate our position 
by a transposition of the parties. 

Suppose the facts as to citizenship to exist just as 
they are, the intervenors come in against the will of 
the plaintiffs, and in spite of anything they could do 
to prevent it. 

Could not the plaintiffs remove the case to the 
federal court on the separate controversy raised by the 
intervenors. 


Or further transposing. 
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Suppose the plaintiffs, Fuller and Patrick, had been 
eitizens of Illinois, and had sued the sheriff alone, he 
being a citizen of Minnesota, it may be with the 
express purpose and intent of removing the case to the 
federal court. Could the Thorn Wire Hedge Company, 
by intervening as it has, prevent such removal on the 
ground that it is a citizen of the same State as plaintitts. 

Or transposing further. 

Suppose the plaintiffs, being citizens of Minnesota, 
had sued the ‘Thorn Wire Hedge Company, citizens of 
Hlinois, alone for the Tort, as they certainly might 
have done, if they could find them within the jurisdic- 
tion of the State Court. Suppose then the sheriff had 
intervened, as he might do, under see. 131 of chap. 66, 
of the Statutes of Minnesota. 

Could he, in that way, prevent either the plaintiff or 
defendant in the action as originally brought from re- 
moving the controversy, as between them, to the Federal 
Court? | 

Suppose the property had been converted by an 
agent simply of the Thorn Wire Hedge Company, and 
under their direction, and after a bond of indemnity by 
them furnished, that the agent was a citizen of Illinois, 
and the claimants of the property, and the Thorn Wire 
Hedge Company were each citizens of Minnesota. 

The claimants bring suit against the agent alone. 
Here would be a case clearly removable. 

Could the Thorn Wire Hedge Company by interven- 
ing, as we have seen they might under our Statute, so 
far convert the action into one against joint 'Tort-feasors, 


o 


as to prevent its removal, under the reasoning of the 
deeision iu the removal eases. If not then we claim as 


a logi ‘al deduction that the intervention as made in the 
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suit at bar. does not convert the action into one against 
the defendant and the intervenors jointly, so as to pre- 
vent a removal to the Federal Court of the eontrover- 
sies raised by the intervention. 

We think the Court below erred in granting the mo- 
tion to remand. 

77 “A ‘) - 
law _ Kerr & RicHarpsoy, 


Attorneys for Plaintiffs in Error. 


It has been intimated by the counsel for the defend- 
ants in error, that he will contend that the interven- 
tion in this case was not made under the = statute 
heretofore cited and referred to in 30th of Minnesota. 

ln reply to this, we have to say: ‘That said statute 
is the only one in the State of Minnesota, which 
authorizes such intervention: that is. an intervention 
by way of answer. The only other statute of the State 
providing for iterventation at all, is Section L3SL of 
Chapter OH. of the General Statutes of LSis. Under 
this section the intervention must be by complaint. 
and all the rights of thie parties fufer se, defendants as 
well as plaintiffs. may be determined. in case of such 
intervention. 

If the answer of the intervenors here is to be eon- 
sidered as a complaiifl auder that statute, if will hardly 
be denied that it raises a separate controversy with 
both plaintiffs and defendant Larsen, such as is con- 


templated by the removal act of LST. 


™ 


THE THORN WIRE HEDGE COMPANY, 
J. W. CALKINS, AARON K. STILES, 
and MARY C. CALKINS, Plaintiffs in 
Error, 

VERSUS 

CASSIUS D. FULLER and BURT C. PAT- 

RICK, Defendants in Error. 


Brietot Defendantsin Error 


THOMAS WILSON, 


of Counsel jor Defendants in Error. 
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U.S. SUPREME COURT. 


i THE THORN WIRE HEDGE COMPANY, 
J. W. CALKINS, AARON K. STILES., 
and MARY C. CALKINS, Plaintiffs in 


Error, . 
3 VERSUS 


CASSIUS D. FULLER and BURT C. PAT- 
RICK, Defendants in Error. 


BRIEF OF DEFENDANTS IN ERROR. 


This suit was begun in the District Court of Freeborn 
County, in the State of Minnesota, by these defendants in 
error against Jacob Larson, for the illegal taking and con 
version of certain personal property of the plaintiffs (these 
defendants in error) valued at $1500. 

Larson answered alleging that there was rendered in 


said county a judgment in favor of the Thorn Wire 1 


Hedge Company—one of the plaintiffs in error—-against 
one George A. Patrick, and that an execution on that judg- 
ment having been issued to him as sheriff of that county, 


he, as such sheriff, levied on the goods in question to sat- 


oO 


—2— 


isfy the same, which goods he alleged belonged to the de- 


fendant in said execution, and that the levy and sale there- 


under were the taking complained of. 


The plaintiffs in error thereupon intervened, alleging 


the rendition of the judgment, the issue and levy of the 


execution and the 


the goods taken and sold were 


sale thereunder ot 


Patrick, the judgment debtor as aforesaid. 


They further alleged 


the goods, and that 


the property of George A. 


“That in making the levy of said execution and in sell- 
ing the said property under the same, the said sheriff (Lar- 
son Jacted under the express direction of said intervenor, The 
Thorn Wire Hedge Company, and upon indemnity furnish- 


ed him by 


said Thorn Wire He -dge Company, with said in- 


tervenors, J. W. Calkins, Aaron K. Stiles and Gary G. Cal- 
kins as sureties and bondsmen according to the statute in 


such 
tervenors acted 


- 
*K 


‘ase made and provided in that behalf ; 


that said in- 
without any malice or want 


of probable cause or intent to wrong anybody, and solely 
with intent to obtain payment of a just debt due it from 
said George A. Patrick, and out of the property which he 
owned and had attempted | to cover up, but which really 


* 
‘ 


belonged to him. 


facts, said 
pany, J. W. 


That by reason of s 
intervenors, the Thorn Wire Hedge Com- 
Calkins, Aaron K. Stiles, and Gary C. Calk- 


sald 


ins, acting under the statute in such cases made and pro- 


vided, 
doings of said defendant Jacob 


the claim of the plaintiffs therein. 


are the parties primarily liable for the acts and 


arson, and as such are 
interested in the matters in litigation in this action and 
in the success of the defendant therein and in resisting 


Wherefore s 


said Thorn 


Wire Hedge Company, J. W. Calkins, Aaron K. Stiles and 


Gary G. Calkins intervene in this action and pray that 
said plaintiffs take nothing by this action.’ 


On petition of the intervenors—Larson not joining— 


the cause was removed to the United St 


manded to the state court; and the case is here on writ of 


ates Circuit Court 
under the act of 1875, and on motion of the plaintiffs (be- 


low) in the United States Circuit Court, the case was re- 


le- 


Pe 


error sued out by said intervenors—Larson not joining—to 


review the remanding order. 


It will be observed that the intervenors (these plain- 
tiffs in error) came into this suit on their own motion 
merely to aid Larson in his controversy with these defendants in 
error. By their intervention Larson is noteliminated from 
the litigation nor is his liability to the plaintiffs below at 
all lessened. He is the defendant against whom the plain- 
tiffs (below) proceeded, and on whose ability to respond in 
damages they rely. Plaintiffs below have made no claim 
—have no desire to proceed, against these intervenors; and 
these intervenors have no status in court—no right to in- 
ject themselves into this litigation—except as auxiliaries 
of Larson. Their right to intervene is a mere incident to 
the suit between the principal parties. They cannot com 
pel the plaintiffs (below) to sue them or to rely on a judg- 
ment against them; nor can they deprive plaintiffs below 


of their right to sue Larson for the trespass complained of. 


The plaintiffs in this suit and the real defendant, Lar- 
son, are citizens of Minnesota, and therefore, within both 
the letter and spirit of the law, the case was properly 


remanded to the state court. 


Sloane vs. Anderson, 117 U. S., 275. 


The pleading of the intervenors from which I have 
above quoted at length, is a sufficient answer to the con 
tention of the learned counsel for the plaintiffs in error 
that there is a controversy between the intervenors and 


Larson. They do not even pretend, as their petition shows, 
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that there is any such controversy; much Jess do they 


pray for any judgment or relief against him. 


SECONDLY. 


Larson, the real defendant, neither joined in the peti- 
tion for removal from the state court, nor in the writ of 
error sued out by the intervenors to review the remanding 
order. He being a necessary and the only necessary party de- 
fendant in the litigation, and the intervenors being unnec- 
essary parties, their presence does not confer jurisdiction 
on the United States Circuit Court, nor can they, without 
the concurrence of the real party defendant, either remove 


the case or prosecute the writ of error. 
THIRDLY. 


It is conceded that the presence of merely nominal, 
formal, or unnecessary parties has no effect to either con- 
fer or exclude jurisdiction; and therefore it is deemed un- 
necessary te review or refer seriatim to the many authori- 
ties cited by the learned counsel for plaintiffs in error de- 


claratory of this position. 


FOURTHLY. 


Counsel for plaintiffs in error claims that it may be 
inferred that the intervenors came into this suit in pur- 
suance of the provisions of sections 154 and 155, Chapter 
66, General Statutes of 1878, a copy of which sections is 
appended to this brief, but it is clear that the interven- 
tion was not under these sections, but under section 131 


of said Chapter, which is in the following words: 


a 


“Intervention—Any person who has an interest in 
the matter at litigation, in the success of either of the par- 44 
ties to the action, or against either or both, may become 
a party to any action or proceeding between other per- 
sons, either by joining the plaintiff in claiming what is 
sought by} the complaint, or by uniting with the defend- 
ant in resisting the claim of the plaintiff, or by demand- 
ing anything adversely to both the plaintiff and defend- 
ant, or either of them, either before or after issue has been 
joined in the cause, and before the trial commences. The 
court shall determine the issues made by the intervention 
at the same time that the issue in the main action is de- 
cided, and the intervenor has no right to delay; and if the 
claim of the intervenor is not sustained, he shall pav all 15 
the costs of the intervention. The intervention shall be 
by complaint, which must set forth the facts on which 
the intervention rests; and all the pleadings therein shall 
be governed by the same principles and rules as obtain 
in other pleadings. But if such complaint is filed during 
term, the court shall direct a time in which an answer 
shall ba filed thereto.” 


It will be observed that the intervenors have followed 
very closely even the language of this section in their pe- 
tition. While they might,if the facts had justified it, ” 
have demanded some relief adversely to both the plain 
tiffs and defendant, or either, they did not do so. They 
pursued one of the other courses open to them under the 
statute—“by wniting with the defendant in resisting the claim o 


the plaintiff.” 


_ 


It is unnecessary, therefore, to follow the counsel for 17 
plaintiffs in error in the discussion of the meaning and 
effect of sections 154 and 155. But it may properly be 
added that even if the intervention was under those sec- 
tions, the case here would not be at all different in prin- 
ciple. | 
THOMAS WILSON, 


Of Counsel for Defendants in Error. 
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“Srecrion 154. Claim of property by third person— 
aflidavit—indemnity by plaintiff. If any property levied 
upon or taken by asherifi, by virtue of a writ of execu- 
tion, attachment, or other process, is claimed by any other 
person than the defendant or his agent, and such person, 
his agent or attorney, makes affidavit of his title thereto, 
or right to the possession thereof, stating the value there- 
of, and the ground of such title or right, the sheriff may 
release such levy or taking, unless the plaintiff, on de- 
mand, indemnify the sheriff against such claim, by bond 
executed by two sufficient sureties, accompanied by their 
affidavit that they are each worth double the value of the 
property as specified in the affidavit of the claimant of 
such property, and are treeholders and residents of the 
county; and no claim to such property by any other per- 
son than the defendant or his agent shall be valid against 
the sheriff, unless so made; and notwithstanding such 
claini, when so made, he may retain such property under 
levy a reasonable time to demand such indemnity. 

“SecTION 155. Plaintiff to be impleaded with sheriff 
in action against him. If, in such case, the person claim- 
ing the ownership of such property commences an action 
against the sheriff for the taking thereof, the obligors in 
the bond provided for in the preceding section, and the 
plaintiff in such execution, attachment, or other process, 
shall, on motion of such sheriff, be impleaded with him 
in such action. When, in such case,a judgment is render- 
ed against the sheriff and his co-defendants, an execution 
shall be immediately issued thereon, and the property of 


such co-defendants shall be first exhausted before that of 


the sheriff is sold to satisfy such execution.” 


TRANSCRIPT OF RECORD. 


SUPREME COURT OF THE UNITED STATES. 


OcTOBER TERM, 1886. 


No. 259. 
BENJAMIN P. RUNKLE, APPELLANT, 
VS, 


THE UNITED STATES. 


No. 260. 
THE UNITED STATES, APPELLANT, 
- VS, 


BENJAMIN P. RUNKLE. 


APPEALS FROM THE COURT OF CLAIMS. 


FILED JUNE 23, 1884. 
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“Sicrion 154. Claim of property by third person— 
aflidavit—indemunity by plaintifl. If any property levied 
upon or taken by a sherifi, by virtue of a writ of execu- 
tion, attachment, or other process, is claimed by any other 
person than the defendant or his agent, and such person, 
his agent or attorney, makes affidavit of his title thereto, 
or right to the possession thereof, stating the value there- 
of, and the ground of such title or right, the sheriff may 
release such levy or taking, unless the plaintiff, on de- 
mand, indemnify the sheriff against such claim, by bond 
executed by two suflicient sureties, accompanied by their 
affidavit that they are each worth double the value of the 
property as specified in the aflidavit of the claimant of 
such property, and are treeholders and residents of the 
county; and no claim to such property by any other per- 
son than the defendant or his agent shall be valid against 
the sheriff, unless so made; and notwithstanding such 
claimni, when so made, he may retain such property under 
levy a reasonable time to demand such indemnity. 

“Secrion 155. Plaintiff to be impleaded with sheriff 
In action against him. If, in such case, the person claim- 
Ing the ownership of such property commences an action 
against the sheriff for the taking thereof, the obligors in 
the bond provided for in the preceding section, and the 
plaintiff in such execution, attachment, or other process, 
shall, on motion of such sheriff, be impleaded with him 
in such action. When, in such case,a judgment is render- 
ed against the sheriff and his co-defendants, an execution 
shall be immediately issued thereon, and the property of 
such co-defendants shall be first exhausted before that of 
the sheriff is sold to satisfy such execution.” 
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] In the Court of Claims. 


BENJAMIN P. RUNKLE ) 
“Ss, > No. 14246. 
THe Unirep Srares. } 


I. Case transmitted by the Seeretary of the Treasury.—Filed January 31, 
1884. 
Note by the clerk : 
This claim was transmitted by the Secretary of the Treasury to the Court 
of Claims under section 1063, of the Revised Statutes. 


[l. Petition.—liled March 12, 1884. 


To the honorable the judges of the Court of Claims of the United States : 


The petition of Benjamin P. Rankle shows, as follows : 

That on the 14th day of September, 1882, the. petitioner filed a claim 
in the office of the Second Auditor of the United States Treasury Depart- 
ment, as an officer of the United States Army, for longevity pay, under 
what is known as the “ Tyler decision,” and that said claim is now pend- 
ing in said Department; that on the 27th day of June, 1883, the Seere- 
tary of the ‘Treasury, pursuant to the provisions of section 2 of the act of 
March 5, 1885, referred said claim to this honorable court for au opinion 
upon the following questions : 

Ist. Was the court-martial that tried Benjamin P. Runkle duly and reg- 
ularly organized, and had it jurisdiction of the person of said Runkle, and 
of the charges upon which he was tried ? 

2d. Were the proceedings and findings of said court-martial regular and 
the sentence duly approved in part by the President of the United States, 

as required by law ? 
2 3d. Was Benjamin P. Runkle legally cashiered and dismissed 
from the Army of the United States, in pursuance of said court- 
martial and subsequent proceedings ? 

4th. Was the President of the United States authorized and empowered 
by Executive order to restore said Runkie to the Army, as it is claimed 
he was restored by the order of August 4, 1877? 

5th. Is Benjamin P. Runkle now a retired army officer, with the rank 
of major, and, as such officer, entitled to longevity pay, under what is 
known as the Tyler decision ? 

To sustain on his part the issue raised by said reference, and to meet 
the requirements of said act of March 3, 1885, your petitioner respect- 
fully submits : 

Ist. That he is a citizen of the State of Ohio, and is an officer in the 
United States Army, retired with the rank of major; that he was mus- 
tered in the service as captain of the Thirteenth Ohio Volunteers, on 
April 22, 1861, and continuing in said service was, by order dated Oc- 
tober 6, 1866, appointed as major of the Forty-fifth Infantry, and was, 
on December 15th, 1870, by General Order No. 119, dated November 
25th, 1870, retired from service by reason of incapacity resulting from 
long and faithful service, and from wounds received. That prior to his 
retirement as aforesaid, to wit, on the 11th day of April, 1867, by Spec- 
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ial Order No. 43. muilit: ary district of Kentucky, this petitioner was di- 


rected to report in pe reson to the assistant co mmissioner for the State of 


Kentucky ior duty in the Bureau of Refugees, Freedmen, and Abandoned 
Lands. That pursuant to said order he did report as directed, and was 
assigned for duty in said Bureau ; that this petitioner at once entered upon 
the active discharge of the duties of his new office, and was shortly after 
his a monment thereto mide 


ai : ‘ | 
deputy commissioner of said Bureau for the 
° Pi , ? . . 
eaid State of I<entueky, that as such deputy commisstoncr he 
3 Was intrusted with the custody and disbursement of laree sums 


of money, amounting to many thousands of dollars per an- 

num, which said sums were disbursed by this petitioner through such 
agents, <clected and appointed by the War Department tand by the Com- 
missioner of said Bureau at Washineton. That this petitione r, when 
retired. as aforesaid, by order of November 25, 1870, requested to be re- 
lieved from duty cis deputs commissioner, as aforesaid, borat his request 
was refuscd, and he was compelled, contrary to law and to any regulation, 
to continue in said office of deputy commissioner until the Bureau or 
Departnn nt of ag 
the Ist ay of July, Is 
2d. That this pe titloner. ita the period ot his connection with 
said Bureau, attended faithfully and conscientiously to the discharee 
and performance of his duties, which were manifold and responsible, and 
strictly, and honestly, and fully disbursed and paid out, according to law, 


4, Was abolished, as was done on or about 


all moneys intrusted to his care or which came into his possession, “aid 
disbursements and payments being, for the most part, made through agents 
appointed, as aforesaid, by the War Department and the Commissioner of 
said Bureau at Washington. 
3d. ‘Phat in the summer or fall of 1872 this petitioner was summoned 
to appear as a witness before a general court-martial, which was convened 
at Louisville, Kentucky, August Ist, 1872, by Order No. 146, Adjutant- 
General’s Office, for the trial of Lieutenant John T. Graham and such 
other persons as might be brought before it. -_ while this petitioner 
was before seid court as a witness he was placed under arrest, and by said 
court-martial arraigned, tried, and sentenced to be eashiered upon charees 
and specifications contained in General Court-Martial Order No. ¢, 2 copy 
of which said order ts filed as evidence in this enuse. and is praved to be 
read as a part of this petition. That the alleged offenses and illegal aets 
covered by said charges and specifications grew out of the adminis- 
4 tration of the affairs of said Bureau, and were in their nature 
purely civil, and that they are stated in said specifications to have 
been committed during a period of time subsequent to the order herein- 
before referred to placing this petitioner upon the retired list of the Army. 
fth. That the said court-martial was. as will appear by reference to 
the order convened, the same tiled in this cause as evidence, appointed by 
the President of the United States, and that neither the general officer 
commanding the Army, or the department thereof to which this petition 
belonged, was the accuser of this petitione r before said court-martial. 
And that the findines of said court-martial and its sentence of this peti- 
tioner were never approved by the President of the United States, as will 
appear by reference to Order No. 7, series 1873, War Department, a copy 
of which is filed as evidence in this cause. 
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fi. That this petitioner’s request for sufficient time wherein to prepare 
himself properly to meet. said) charges and specifications; his demand to 
Inspect his official reports on fileat the War Department at Washington, 
and his appeal for an adequate extension of limits to enable him to make 
sald inspection and to examine other documents and papers bearing upon 
the case, were all refused and denied by said court and by the authorities 
at Washineton, 

oth. Phat by reason of the findines and sentence of said court-mar- 
tial, and its approval by the Seerctary of War Belknap, this petitioner was, 
from the date of said) sentence and until August 4, 1877, hindered and 
prevented from cenjoving the privil 
position as an officer of the United States Army retired with the rank of 
major; tis right even to his rank and. position ino said Army was denied, 


his pay Withheld, and he was in all respects treated by the Government 


ves, dienities, and emoluments of his 


( 
—s 


and its aeents as if the sentence of said court-martial was asvalid 
Ollie, | 
) Oth. Phat on the 16th day of January, 1873, this petitioner pre- 
sented to General U.S. Grant, then President of the United States, a 
petition setting forth that said court-martial, as convened and appointed, had 
no jurisdiction over this petitioner ; that the proceedings of said eourt had 
not been approved by the President as required by law; that said eonvic- 
tion was unjust, and that the reeords of said) proceedings was not in form 
and substance sufficient in law to warrant the issue of said order, and 
prayed the revocation and annulment of the same; but said petition was 
not finally acted upon by President Grant during his terin of office. 
éth. That in 1877 the said petition and appleation of this petitioner, 
still pending before the Executive Department, was brought by this peti- 
tioner to the attention of President Grant’s successor in office, R. B. Haves, 
ana Ol} the Ith day of August, of eric vear, the sentence of this petitioner 
by said court-martial was disapproved by order of said Rt. B. Haves, Presi- 
dent, and said Order No. 7, scries 1873, issued by Belknap, Secretary of 
War, as far as the same related to this petitioner, was revoked. That on 
August 15th, 1877, all arrears of pay accrued since January 1oth, 1873, 
was paid to this petitioner, who thereafter, and until the 51st day of Janu- 
ary, 1884, continued regularly to draw his pay as an officer in the Army 
retired with the rank of major. 
That in view of the foregoing the petitioner respectfully claims— 
First. That the court-martial that tried Benjamin P,. Runkle was not 
regularly organized, and had no jurisdiction of the person of this peti- 
tioner, or of the charges under which he was tried. 
Second. That the proceedings and findings of said court-martial 
0 were irregular, and the sentence thereof was never approved by the 
President of the United States as required by law. 
Third. That this petitioner was not legally cashiered and dismissed from 
the United States Army. | 
fourth. That the President of the United States was authorized and 
empowered by Executive order to disapprove the findings and sentence of 
a court-martial never approved or acted upon by him or his predecessor 
in office, and to revoke the approval thereof made by the Secretary of War 
without authority of law. 
Fifth. That this petitioner is now a retired officer in the United States 
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Army with the rank of major, and as such officer is entitled to longevity 
pay, under what is known as the Tyler decision. 

That the petitioner has at all times borne true allegiance to the Govern- 
ment of the United States, and has not voluntarily aided or abetted or 
given encouragement to rebellion against said Government, and he believes 
that the facts stated in this petition are true. 

BEN. P. RUNKLE, 
May. and Bv’t Col... U. S.A. (Letired), 


Subseribed and sworn to before me this 3d day of March, A. D. 1884. 
[SEAL. | HENRY HH. MATHIAS, 
Notary Public. 


M. IF. Morris, 
Attorney for Claimai. 
.. T. MERRICK, 
M. i. Morris, 
Oy (Counsel. 
THE Sratre or INDIANA, 
Putnam County, ga: 

[, John W. Lee, clerk of the cireuit court within and for the county of 
Putnam aforesaid, do hereby certify that Henry H. Mathias, whose cer- 
tificate of acknowledgment appears to the petition to which this is attached, 
was, on the date and at the time of making said certificate, to. wit, the 3d 
day of March, 1884, a notary public within and for said county of Put- 
nam, duly elected, commissioned, and qualified, and that full faith and 
credit ought to be given to his official acts, and that his signature is @en- 
une, 

In witness of which L hereunto affix the seal of said court and subseribe 
my name, at Greencastle, this 3d day of March, A. D. 1884. 

[SEAL. | JOHN W. LEE, 
Clerk. 
7 439 Traverse.—Filed Mareh a LSS4. 
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And now comes the Attorney-General on behalf of the United States 
and, answering the petition of the claimant herein, denies each and every 
allegation therein contained ; and asks judgment that the petition be dis- 
missed, 

And as to so much of the said petition as avers that the said claimant 
has at all times borne true faith and allegiance to the Government of the 
United States, and has not in any way voluntarily aided, abetted, or given 
encouragement to rebellion against said Government, the Attorney-Gene- 
ral, in pursuance of the statute in such case provided, denies the said al- 
legations, and asks judgment accordingly. 

THOMAS SIMONS, 


Assistant Attorney-General, 
8 IV. Counter claimn.—filed March 13, 1884. 
Now come the defendants, by their Asssistant Attorney-General, and 


say that the said claimant at and before the commencement of this suit was 
and still is indebted to the defendants ina large sum of money, to wit, twenty- 
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three thousand five hundred and cighty-five dollars and sixty-two cents 

($25,585.62) for moneys paid to the said claimant by the Paymaster-Gene- 

ral of the Army and his subordinates without warrant of law, bei ing the 

pay and allowances of a major in the Army upon the retired list from the 

fourth day of August, 1877, to January Ist, 1884, during which period 

the said claimant was not a major in the Army, nor in any way author- 
gilt, ized to draw pay and allowances as aforesaid, 

: Wherefore the defendants pray that judgment may be entered against 
r: the said Runkle for the sum of twenty-three thousand five hundred and 
eighty-five dollars and sixty-two cents ($23,585.62) aforesaid. 

THOMAS SIMONS, 


Assistant Attorney-General, 


, q V. Findings of tact and conclusions of law —Filed by the court 
Apri 7, 1884. 


This case having been heard before the Court of Claims, the court, upon 
the evidence, finds the facts to be as follows : 


April 22, 1861, the claimant was mustered in as a captain of 15th 
Ohio Volunteer Infantry, and served as such tili November 8, 1861, when 
he was mustered in as major. August 18, 1862, he was honorably mus- 


tered out. 

August 19, 1862, he was mustered in as colonel of 45th Ohio Volunteer 
Infantry, and honorably mustered out July 21, 1864. 

Aueus t 29, 1864, he accepted appointment as leutenant-colonel of Vv et- 
eran Reserve C Orps, and was honor: ibly mustered out Oc tober 5, 1866. 

October 6, 1866, he accepted appointment as major of 45th U.S. In- 
fantry, beeame unassigned, March 15, 1869, and was placed on the retired 
list as major U.S. Army December 15, 1870. 


II. 


At the time he was so placed on the retired list he was on duty as a 
disbursing officer of the Bureau of Refugees, Freedmen, and Abandoned 
Lands for the State of Kentucky, and had been on that duty from April 
11, 1867; and continued on it, without any new assignment to it, until -he 
was arrested for trial before a court-martial, as hereinafter shown. 


ITT. 


June 25, 1872, the following Special Order, No. 146, was issued by the 
War Department : 

“1. By direction of the President, a general court-martial is hereby ap- 
pointed to meet at Louisville, Kentucky, on the 5th day of July, 1872, 
or as soon thereafter as practicable, for the trial of 2d Lieutenant John L. 
Graham, 13th Infantry, and such other prisoners as may be brought be- 
fore it.” 


RUNKLE VS. UNTTED 


STATES ; 


UNITED STATES VS. RUNKLE. 


said Runkle was arraigned and tried on the tollowing charges: 

Charge I—* Violation of the act of Congress approved March 2d, 1865, 
chapter O74, section ag 

Charge TT-—* Conduct unbecoming an officer and a gentleman.” 

The specifications presented under these charges were all based on acts 
alleged to have been done by the claimant while on duty as a disbursing 
officer ofthe Bureau of Refugees, lh reedmen, and Abandoned Lands, There 
were thirteen specifications under the first charge and fourteen under the 
second, All the specifications averred acts done by him in the vear 1871, 
except the Ist and 5th under Charge I, and the Ist, 5th and 14th under 
Charge LI, all of which averred acts done in 1870, before he was placed 
on the retired list. Of the Ist and Sth specifications under Charee [, and 
of the 14th under Charge IT, he was found euilty. He was also found 

euilty of ten other specifications under Charge I, and of five other specifi- 

cations under Charge TT, all of which averred acts done by him in 1871. 

ble Wills also found eullty of both charees ; and Wills sentenced Iyy the COULT 

to be,cashiered ; to pay the [nited States a tine of S7,500; and to be con- 
fined in such penitentiary as the President of the United States 

1O might direct, for the period of four vears; and in the event of the 

non-payment of the fine at the expiration of four vears, that he 
should be kept in confinement in the penitentiary until the fine be paid; 
the total bern ot nnprisonment, however, not to exceed eieht Vedes, 
iv. 

The proeeedines, findings, and sentence of said court-martial were 
transmitted to the Secretary of War, who wrote upon the record the fol- 
lowing order: 

Phe proceedings inthe foregoing case of Mayor Benjamin P. Runkle, 
retired, United States Army, are approved, with the exception of the 
action of the court in’ rejecting as evidence a certain letter written by a 
witness for the prosecution, and offered to impeach his credibility ; also in 
unduly restricting the cross-examination of the same witness In relation to 
the motives influencing his testimony, 

“ Tnasmuch, however, as in the review of the case it was determined 
that the whole testimony of this.witness could be exeluded from = con- 
sideration without impairing the force of the testimony for the prosecution, 
upon Which the findings rest, the erroneous action of the court in this re- 
spect does not uffect the validity of the sentence, 

“'The findings and sentence are approved. 

“Tn view of the unanimous recommendation by the members of the 
court that accused shall receive Executive clemeney on account of his gal- 
lant services during the war, and of his former good character, and in eon- 
sideration of evidence, by affidavits presented to the War Department since 
his trial, showing that accused is now,and was at the time when his offense 
was committed, suffering under great infirmity in consequence of wounds 
received in battle, and credible representations having been made that he 
would be utterly unable to pay the fine imposed, the President is pleased 
to remit all of the sentence, except so much thereof as directs cashiering, 
which will be duly executed. 

“WM. W. BELKNAP, 


“Secretary of War.” 


sefore the court-martial convened and organized under this order, the 


The said Secretary also issued, January 16, 1873, a General Order of 
the War Department No. 7, series of 1873, announcing the sentence of 


the court-martial, and that “ Major Benjamin P. Runkle, U.S. Army 
(retired), ceases to be an officer of the Army. from the date of this order.” 

rom the date of this order till after August +, 1877, the claimant’s 
name was not borne upon the Army Register. 


y.. 


August 4, 1877, ht. B. Haves, President of the United States, made the 
following order : 
MXECUTIVE MANSION, 
Washington, hugqust 4. LS7ii. 


In the matter of the application of Major Benjamin P. Runkle, U.S. 
Army (retired), 


The record of official action heretofore taken in the premises shows the 
following fncts, to wit: 

Ag That on the 4th of October, 1872, Major Runkle was found 
eullty by court-martial upon the following charges, to wit : 

CiarGe 1.“ Violation of the act of Congress approved March 2, 1863, 
chapter 67, section 1. 

CHARGE 2. Conduet unbecoming an officer and a eentleman.” 

Second, That on the 16th of January, 1875, W. W. Belknap, then See- 
retary of War, approved the proceedings of said) court, and thereupon 
eased Creneral rder No. ‘F series of 18% (>, to issue. from the War De- 
partinent, by which it was announced that Major Benjamin P. Runkle 
Was © ashe red from the military si rvs ee of the lL nited Stites, 

VI hire £ | lh: an! st bse pite nt to the cl: cite oft <1 Creneral ( Yrder No. ‘gs tO wit, 
on the lth day of January, 1875, Major Runkle presented to the Presi- 
dent a petition, setting forth that the procecdings of said court hac not 
been approved by the President of the Lo nited States, as required by law; 
that said conviction was unjust; that the record of said proceedings Was not 
In form or substance sufficient in law to warrant the issuing of said order, 
nd asking the revocation and annulment of the same, 

Fourth. Phat in pursuance of this petition, the reeord of the 

1] official action theretofore had in the premises was, by direction of 

the President, Ulysses S. Grant, referred to the Jr: ve- \dyvocate- 
General of the United States Army for review and report. 

hifth. Phat thereupon the Judge-Advocate-General reviewed the ease, 
and made his report thereon, in which it is reported and determined, 
among other things, that in the proceedings had upon the trial of the case 
by said court, “it is nowhere affirmatively established that he (Major 
Runkle) actu: ally appropriated any money to his own use, 

It also appears in said report that the conviction of said Runkle, upon 
charge one as aforesaid, is sustained upon the opinion that sufficient proof 
of the crime of embezzlement on the part of the accused was disclosed by 
the evidence before the court. And with respect: to charge two no refer- 
ence to the same is made in said report, except to deny the sufficiency 
of the evidence in the case, for a conviction upon the fourteenth specifica- 
tion thereof; and it is to be observed that the thirteen remaining speci- 
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fications under this charge are identical with the thirteen specifications 
under charge one. | 

The Judge-Advoeate-General further finds and determines in said re- 
port as follows, to wit: “ For alleged failures to pay, or to pay in full,” 
on the part of the subagents, “ I am of the opinion that the accuse | can- 
not justly be held liable.” 

Sixth. That no subsequent proceedings have been had with reference to 
said report, and that the said petition of said Runkle now awaits further 
and final action thereon. 

Whereupon, having caused the said record, together with said report, to 
be laid betore me, and having earefully considered the same, [ am of opin- 
ion that the said conviction is not sustained by the evidence in the case, and 
the same, together with the sentence of the court thereon, are hereby dis- 
approved ; and it is directed that said Order No, 7, so far as it relates to 
said Runkle, be revoked. 


R. B. HAYES. 


At the time of the issue by President Hayes of this order, the number 
of officers on the retired list of the Army was 300, and continued so until 
November 19,1877. During that period the claimant was carried on the 
Army records as additional to the number of retired officers allowed by 
law, until a vacancy occurred on said last-named date ; since which date he 
has been borne on the retired list, and up to January 1, 1884, has drawn 
pay to the amount of $25,585.62. Of this sum $9,195.27 was paid to him 


August 15, 1877, for the period from January 16, 1873, the date of the ris 

order signed by Secretary Belknap, to the 4th of August, 1877, the date 7 

of the order of President Haves. { 
Vi. 


August 7, 1877, the claimant addressed a letter to the Paymaster-General 
of the Army, asserting his legal right to pay as a retired major for the pe- 
riod of time between the dates of those two orders. This letter the Pay- 
master-Gencral referred to the Seeretary of War, with the following en- 
dorsement : . 


“ Respectfully forwarded to the Hon. Secretary of War. 

“Tt has been enjoined that questions of payment in such cases shall be 
submitted to the Secretary of War. See letter of July 7, 1863, from Col. 
J. A. Hardee, asst. adjt. general, to the Paymaster-General, stating the 
orders of the War Department, that ‘an officer restored to the service 
either by the revocation of the order of dismissal or discharge, or by sim- 
ple restoration, is not entitled to pay for the period that he was out of 
service, unless the same is expressly ordered by the War Department.’ 

“The language of the Judge-Advocate-General on this point is to the 
same effect. (See Judge-Advocate’s Digest of 1868, pg. 266.) ‘Where an 
order of the War Department for the dismissal, discharge, or muster-out 
of an officer is subsequently revoked, and he reinstated in his former 
rank and position, it is competent for the President, in his diseretion, to 
allow him pay for the interval during which he was illegally separated 
from the service under the original order.’ 
‘The course of military administration has, however, developed no pre- 
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cise rule on this subject, each case of a claim for pay by such an officer 
having been, in practice, determined by the special circumstances surround- 
Ing It. 
“BENJ. AL a 
—- ayn *y-General VU’, Army. 
“P. M. G. Oprice, Aug. 9, 1877.” 


12 The Secretary of War returned the letter to the Paymaster-Gen- 
eral, through the Adjuatant-General, and when it reached the Pay- 
master-General it had on it the following endorsements : 


“ Respectfully returned (through the Adjutant-General) to the Paymaster- 


General. | 
“ By the order of the President of Aug. 4th, 1877, the approval of the 
co | as pp | 
proceedings and sentence In the case of Major B. P. Runkle, of date Jan- 


uary 16, 1873, was revoked, the said proceedings and sentence were dis- 
approved, and the order of dismissal was set aside, 

“This order of the President must be accepted by this Department as 
revoking said order of dismissal from its inception and as annulling all its 
consequences. As Major Runkle was, at the time of his trial and sentence, 
an officer of the retired list, the fact that he has not been on duty in the 
interim can make no difference, since a retired officer is not subject to 


duty. 
“He will, therefore, be paid, whenever funds are available for that pur- | 
r i pose. This indorsement has been submitted to and is approved by the | 
| President. 
r “GEORGE W. McChRARY, 
f “Secretary of War. 


6 War Dept... Aug. 13, si. 
“Noted and respectfully forwarded. 
“EK. D. TOWNSEND, 
Adyt Gen l. 
6 AUG. ] L, a Reg 


Upon receiving back the said letter with said endorsements, the Pay- | 

master-General made thereon this endorsement : | 
“Respectfully referred to Major Alexander Sharp, P. M., U.S. A. 

Present. Maj. Runkle was last pair to include Jan. 15, 1875. 7 

“CHAS. T. L oe | 

‘Acting Paya r Gewl UV. Ar my. | 

of. 1. le, PF. MG, O&O, Am 1, 1877,” H 


It was in obedience to the order of the President, signified by the above 
endorsement of the Secretary of War, that the claimant was paid the atfore- 
said sum of 89,195.27. 

Upon the foregoing facts the conclusions of law, upon the grounds taken 
in the following opinion, are— 

That the claimant is not entitled to recover longevity pay. 

That the defendants are not entitled, under their counter-claim, to 
recover the pay received by the claimant as a retired major, which accrued 
after the 4th of August, 1877, amounting to $14,390.55. 
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cover of the claimant 89,195.27, being the amount paid him for the time 


between January 16, 1873, and August 4, 1877. 


) 
V I —— Opinion of thre court. 


DRAKE. (‘hh Bic delivered the opinion ot the COUTL. 


On the 15th of December, 1870, the elaimant, then major 4oth U.S. 
Infantry, was on duty as disbursing officer of the Bureau of Refugees, 


Freedmen. and Abandoned Lands for the State of Kentucky : which duty 


he had been performing, under military orders, for more than three years 
prior to that date 


Cn thasat div he Wiis, hy order of the President, placed (1) the retired list 


as major, but continued to perform that duty until the autumn of 1872, 
when he was arrested for trial before a general court-martial, appointed 
»by direction of the President, and convened at Loutsville, Ky. 
1 Before that COUT the claimant Wiis arraigned and tried on two 
charoves—I. si Violation of the act of ‘ONGTOSS§ approved Mareh Al 
1865, chapter 67, section 13” and IL. “ Conduct unbecoming an officer 
and cl centleman.” 
[le was found guilty, October 14, 1872, of both charges, and was sen- 


| 
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Phe proceedings In the foregoing case of Major Benjamin P. munkle, 


} 
retired, United States Army, are approved with the exception of the action 
of the court im rejecting as evidence a certain letter written by a witness 
for the prosecution, and offered to impeach his credibility, also in unduly 
restricting the cross-examination of the same witness In relation to. the 
motives influencing his testimony. 

“ Tnasmuch, however, as in the review of the case it was determined 
that the whole testimony of this witness could be exeladed from considera- 
tion without impairing the force of the testimony for the prosecution, 
upon which the findings rest, the erroneous action of the court in this 
respect does not affect the validity of the sentence. 

* The findings and sentence are approved, 

“Tn view of the unanimous recommendation by the members of the 
court that accused shall receive Exeeutive clemency on account of his gal- 
lant services during the war, and of his former good character, and in 
consideration of evidence by affidavits presented to the War Department 
since his trial, showing that accused is now, and was at the time when 
his offense was committed, suffering under great infirmity in consequence 
of wounds received in battle; and eredible representations having been 
made that he would be utterly unable to pay the fine imposed, the Prest- 
dent 1s pleased to remit all of the sentence except so much thereof as directs 
eashiering, Which will be duly executed. 

“WM. W. BELKNAP, 


“a Secretary of War.” 


3. That the defendants are entitled, under their counter-claim, to re- 
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On the 16th of January, 1873, the War Department issued General Or- 
der No. 7, announcing the sentence of the court, and that from that date the 
claimant ceased to be an officer of the Army. | 

From the date of this order till after August 4, 1877, the claimant’s 
name was not borne on the Army Register. 

Qn the last-named date President Haves made the Executive order set 
forth in Finding V, disapproving the conviction and sentence of the court, 
and directing that the said General Order No. 7 should be revoked. 

from the date of this order to January 1, 1884, the claimant has drawn 
pay as a retired major, to the total amount of $823,585.62; of which 
SY,195.27 was paid him August 15, 1877, for the period from January 16, 
1873, the date of General Order No. 7, to the Ith of Aueust, 1877, the 
date of President Hayes’s order. 

Upon the facts thus stated in condensed form, but which are more fully 
set forth in the findings, have arisen the questions which have been sub- 
mitted for our decision, 

The ema sues for longevity pay, basing his claim on the decision in 
Tyler’s Case (16 C. Cls. R., 223; 10+ U.S. R., 244) 

Elis contention is, a he was not, | n law, at any time, out of the Army. 
[n support of this position he takes the following grounds : 

f. ‘Phat the court-martial before which he was tried was not lawfully 
appointed, and therefore bad no jurisdiction to try him. 

[f. Phat even if lawfully appointed, it had no jurisdiction of the charges 


. 


lid. That the sentence of the court martini was never confirmed by the 
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President. 
| IV. Phat the sentence was disapproved, and the War Depart- 
ment’s order No. 7 revoked. by order of President atesip nite h 
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We will consider thes propos itions in their order, 

I. That the court-martial was not lawtt uly appotnted, [f this position 
be sustained, then, of necessity, the whole proceedings of the court were 
unlawful, and had no effect to remove tl dale int from the Army. 

The sole ground taken tn support of it is, that the eourt was appointed 
by the President, when it : owl L have been appointed by a‘ @eneral offh- 
Ger commanding the Army Ot the | “mted States, il Se paPace aviny, ora 
SC PAPAL department.” 

To sustain this position the claimant relies on the 72d Article of War, 
as found in the Revised Statutes: but that article has no bearing on this 
case, because it was not in existence when the court-martial was convened, 
but came into force in the Revised Statutes, June 22, 1874. The sub- 
stance of it was in force, but not in those words, when the court was held 
that tried and sentenced the claimant. We must therefore go back of that 
time to find the exnet terms of the law which then existed. 

In the act of Ap il 10, 1806, “ for establishing rules and articles for 
the Yovernment of the armies of the United States” (2 Stat. LL. oo, ch. 
20), was established, for the first time after the adoption of the Constitu- 
tion, a body of such rules and articles, among which was the following : 

ArticLe 65. Any general officer commanding an army, or colonel 
commanding a separate department, may appoint general courts-martial, 
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whenever necessary. But no sentence of a court-martial shall be carried 
into execution until after the whole proceedings shall have been laid be- 
fore the officer ordering the same, or the officer commanding the troops 
for the time being; neither shall any sentence of a general court-martial, 
in time of peace, extending to the loss of life, or the dismission of a com- 
missioned officer, or which shall, either in time of peace or war, respect a 
a general officer, be carried into execution, until after the whole proceed- 
ings shall have been transmitted to the Secretary of War, to be laid before 
the President of the United States, for his confirmation or disapproval 
and orders in the ease. All other sentences may be confirmed and exe- 
euted by the officer ordering the court to assemble, or the commanding 
officer, for the time being, as the case may be.” 

This article remained unchanged until May 29, 1830, when an aet was 
passed to alter and amend it (4 Stat. L., 417, ch. 179), as tollows : 

“SrcorTron 1. Whenever a general officer commanding an army, or a 
eolone] commanding a separate department, shall be the accuser or prose- 
eutor of any officer inthe Army of the United States, under his command, 
the general court-martial for the trial of such officer shall be appointed by 
the President of the United States. 

“Seo. 2. The proceedings and sentence of the said court shall be sent 
directly to the Seeretary of War, to be by him laid before the President 
for his confirmation or approval or orders in the ease. 

“Sree. 3. So much of the sixty-fifth article of the first section of the 
‘Act for establishing rules and articles for the government of the armies 
of the United States,’ passed on the 10th of April, 1806, as is repugnant 
hereto, be, and the same is hereby, repealed.” 

Article 65 and this act were in force when the court-martial was ap- 
pointed and when it sat, and they continued in force until superseded: by 
Article 72, as a part of the Revised Statutes, 

Had they been before the claimant’s counsel at the argument, he wonld, 
we suppose, have taken the same position that he took in reference to ar- 
ticle 72, namely, that, aside from the act of May 29, 1830, the President 
had no authority to appoint a court-martial under any circumstances. 

In our opinion such a position cannot be maintained, 
15 By the Constitution the President 1s the Commander-in-Chief of 

the armies of the United States. Courts-martial are the ereatures of 
orders, the power toconvenethem being an attribute of command, AsCom- 
mander-in-Chief the President is authorized to give orders to his subordi- 
nates, and the convening of a court-martial is simply the giving of an 
order to certain officers to assemble as a court, and, when so assembled, to 
exercise certain powers conferred upon them by the Articles of War. This 
general power has been exercised in repeated instances by the President 
since the formation of the Government. Indeed, if the same could not be 
exercised, it would be impracticable, in the absence of an assignment of a 
general officer to command the Army, to administer military justice in a 
considerable class of cases of officers and soldiers not under the command 
of any department commander, as for example, a large proportion of the 
officers of the general staff, and the whole body of the retired officers. 
The authority of the President to appoint general courts-martial has in 
fact been exercised, from time to time, from an early period, in a series of 
cases, commencing with those of Brig. Gen. Hull, Maj. Gen. Wilkinson, 
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and Maj. Gen. Gaines, tried in 1813-1816, and including that of Bvt. 
Maj. Gen. Twiggs, tried in 1858. (Winthrop’s Digest, 200, 388; Ives’s 
Military Law, 30.) 

Our opinion then is, that the President’s order appointing the court that 
tried the claimant was a lawful order, and therefore that the first point of 
objection raised by the claimant against the action of that court is unten- 
able. 

[f. The second point is, that even if the court was lawfully appointed, 
it had no jurisdiction of the charges and specifications on which the elaim- 
ant was tried. If this be so, then the whole proceedings of the court were 
a nullity, and the claimant never was put out of the Army. 

Two grounds were taken at the argument in support of this position. 

The first was, that the charges upon which the claimant was tried did 
not constitute a “ease arising in the land or naval forees;”? and as the 
Constitution limits the jurisdiction of courts-martial to cases so arising, 
and as the offense charged must be military in its nature, and committed 
while in the military service, and as the claimant’s duties while connected 
with the Bureau were purely civil, and as that Bureau was not a branch of 
the military service, therefore the court had no jurisdiction of the charges. 
These are positions which should be carefully considered. 

And first, as to the constitutional question. Article Vo of the Amend- 
ments to the Constitution declares that— ’ 

“No person shall be held to answer for a capital, or otherwise infamous 
crime, unless on a presentment or indictment of a grand jury, except in 
eases arising in the land or naval forces, or in the militia when in actual 
service In time of sar or os danger.” 

Can this be 1 heeabed 4 a limitation upon the jurisdiction of courts- 
martial? We are quite coal to see it in that light. On the contrary 
Is It not, In effect, an express constitutional affirmation and preservation 
of the unlimited right of administration of military justice through mil- 
itary tribunals, without the agency of grand juries? It so seems to us. 

The great and fundamental proposition of that amendment is, that ‘no 
person shall be held to answer for a capital, or otherwise infamous crime, 

unless on a presentment or indictment of a grand jury.” 
16 Standing alone, that would have extended to crimes of those de- 
scriptions committed in the Army or Navy; and no officer or man 
in either service could ever have been tried for such a crime, “unless on a 
presentment or indictment of a grand jury.” From this would have re- 
sulted, beyond question, great confusion and serious obstruction of justice. 

To avoid that was, doubtless, the very intent of adding the words ‘ ex- 
cept in cases arising inthe land or naval forces.” The effect of those words 
is very plain. It is as if the Constitution had, in terms, said that as to such 

‘ases In those forces, whether of “ capital or otherwise infamous crime,” 
or of any lower grade of offense, no presentment or indictment of a grand 
jury shi ill be necessar y, and they shi i be dealt with according to milit: ary 
law. Hence that amendment, instead of limiting the j jurisdiction of courts- 
martial, leaves it to be exercised to the fullest extent, under such “ rules for 
the government and regulation of the land and nm: aval forces” as Congress 
might, under the power given to it by the Constitution, see fit to prescribe. 

So far then as the constitutional point is concerned, we are of the opin- 
ion that it has no relevancy to the question of the jurisdictional right of 


! 
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tried, except to sustain that right. 
But 1) this COnneCEe tion the ( ‘arpa: ant conte nds t heat t | Le otte se for whieh 


he eould he lawful ly { ried before Veourt -maiartinl Hitist have been mili itary 


in its nature, and that his employment in time of peace upon purely civil 
duties in connection with the Burenu. thoueh under militarv orders, did 


hot subject him to the jurisdiction ofa court-martial, 

In considering this point the first thing to be ascertatned is whether the 
orders under which he performed those duties were authorized by law. 

March 3, 1865, was passed the ** Act to establish a Bureau for the relief 
of Mreedmen and Refuwees” (13 Stat. 1. 507, eh. 90). In seetion 3 of that 
act Is this s iTenee 

“ And any gerne officer mav be detailed and asstvned to duty under 
this act without mereas of pay or allowance: 

This that the aet contains in regard to military officers. eased 2 
In it no attempt to distinguish between military and civil duties, nor 
sp if ceae of what kinds (] duty sued, olhieers might be i sa «| Lo per. - 


form: but the br ad authority to assien them to “dutv under this act: 


that is, to anv duty which the act authorized to be performed me uv one, 
The claimant o! aul the order given him to report for dutv in the Bu- 
reau, and he remained on duty there from April, 1867, to the autumn of 


1872, when he was arrested for trial—a period of more than five vears, 
Without, so far as appears, ever objecting that he was unlawfully assigned 
to that duty. Not only so, but he submitted to trial on charges alleging 
olienses committed while on that ch 


tv, without, so far as shown, once urg- 
ing in defense that his duty in thi 


urean was civil and not military, and 
therefore that the conrt had no jurisdiction to try him under those charees. 
Had he attempted such a defense, the answer might have been fourfold : 
1. That the question was not whether the services he rendered while on 
that duty were, as now contended, purely civil and clerical, but whether 
they were rendered by him as a military officer, acting under lawful military 
orders. 2. That whatever service a military officer is lawfully ordered by 
his superior officer to perform ts, mn the eve of the law, a military service, 
though when performed by a private citizen, under the employment 
17 of others. it oath [bea purely civil service. [tis the military char- 
acter of the officer, acting under lawful military orders, which 
makes the duty a military one, whatever may be the particular description 
of work involved in the performance of that dutv. 8. Whether the duty 
he was assigned to was military or civil had no bearing on the question of 
jurisdiction of the court over the subject-matter of the charges and speci- 
fications preferred against him, alleging offenses committed by him while 
on duty. It he had set up as a bar to the jurisdiction of the court that 
the order assigning him to duty in the Bureau was unlawful, he would 
have been rightly informed, we doubt not, that that was a matter of de- 
fense against the charges, and had no connection with the question of the 
court’s jurisdiction. 4. That whether, while on duty, he was performing 
one kind of work or another, he was liable as a military ofticer to an- 
swer the charges. 
[n our judgment, the objection to the jurisdiction of the court-martial, 
based on the supposed non-military character of the services performed by 
the claimant in the Bureau has no foundation in law or reason. 


the court over the subject-matter of the charges on which the claimant was 
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The remaining objection to the jurisdiction of the court of the subjeet- 
matter of the charges is based on the fact that the acts constituting the 
offenses charged against him were done by him while he was on duty af- 
ter the expiration of thirty days from the passage of the act of January 
21, 1870 (16 Stat. L., 62, ch. 9), providing— 

That no retired officer of the Army shall hereafter be assigned to duty 
of any kind, * * * and all such assignments heretofore made shall 
terminate within thirty days from the passage of this act.” 

The claimant insists that his retention on duty in the Bureau after he 
was put on the retired list, December 15, 187¢ : 
that act; that his duties, after that day, were iliegally foreed upon him ; 
and that misconduct and offenses committed in the performance of duties 


legally imposed do not subject a soldier, even in actual service, to the ju- 


} 


) owas din plain violation of 


risdietion of ecourts-martial, 

The first question here is, whether his retention on duty in the Bureau 
was in fact a violation of that law.  Withont undertaking to pass defini- 
tively on that point, we are content with simply noting the fact that the 
law does not specifv a ease like that of the claimant. Let it be remem- 
bered that he was assigned to duty in the Bureau April 11, 1867; was on 
duty when that act was passed January 20,1870; was still on duty when 
he was placed on the retired list December 15, 1870; and remained on 
duty, without any new assignment to it, till he was arrested for trial in the 
autumn of 1TS72. 

The act prohibited future asstenments of retired officers to duty ; which 
did not touch the claimant’s case; for be was not assigned to duty after the 
act was passed, 

The act declared that all assignments of such officers to duty, which had 
been made before its passage, should terminate within thirty davs there- 
after. Neither did this touch the eclaimant’s case; for when he was as- 
signed to duty, and also when the act was passed, he was on the active list. 

Such being the case, we can see how it might well be questioned, 1f nee- 
essary, Whether the act at all reached the case of an officer retired nearly 
eleven months after its passage, at a time when he was on duty, and was 
simply allowed to continued on that duty. But it is not necessary to the 

decision of the matter now under consideration, that we should de- 
18 cide that point one way or the other. There is another view of 
the subject which, in our judement, settles this question. 

This objection is founded on the assumed fact that the offenses charged 
against the claimant, and of which he was convicted, were committed after 
he was retired, and therefore that the court had no jurisdiction of them. 
If this were wholly true in fact we might have to meet the question now 
raised, but it is not wholly true. Under charge I there were two specifi- 
eations (the Ist and 5th), and under charge IT there was one (the 14th), 
each averring acts done by him in 1870, before he was retired; and of 
those three specifications he was found guilty, as he was also of both 
charges. This was enough to uphold the sentence of the court, for those 
specifications related to a time when there was not the least ground for 
disputing the right of the court to try him on them under those charges. 

Furthermore: By section 18 of the act of August 3, 1861, “ providing 
for the better organization of the military establishment” (12 Stat. L. 287, 
ch. 42), it is declared that officers of the Army “ partially retired,” that 
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is, “ placed on the list of retired officers,” “ shall be subject to the Rules 
and Articles of war, and to trial by general court-martial for any breach 
of said articles ;” and article 83, in force when the claimant was tried, 
said that— 


“ Any commissioned officer convicted before a general court-martial of 
conduct unbecoming an officer and a gentleman shall be dismissed the 
service.” 


So, as a retired officer, he was subject to be tried by a court-martial ; 
and as to the second charge, it was not at all necessary to his conviction 
that the “conduct unbecoming an officer and a gentleman” should have 
been shown when he was on duty. Winthrop’s Digest (p. 59) says on 
this point : 

“Tt is not necessary that the act or conduct of the officer should be im- 
mediately connected with or should directly affect the military service. 
It is sufficient that it is morally wrong and of sucha nature that, while dis- 
honoring or diseracing him as a gentleman, it compromises his character 
and position as an officer of the Army.” 

This disposes of the last of the claimant’s objections to the jurisdiction 
of the court-martial. We decide against them all, and pass to other and 
graver matters, 


As we have seen, the 65th article of war provided that no “ sentence 
of a general court-martial, in the time of peace, extending tothe * * * 
dismission of a commissioned officer shall be carried into exe- 

eution until after the whole proceedings shall have been transmitted to the 

Seeretary of War, to be laid before the President of the United States for 

his confirmation or disapproval and orders in the case.” 

The proceedings of the court in the claimant’s ease were transmitted to 
the Secretary of War during the Presideney of Ulysses S. Grant, and on 
the 16th of January, 1873, the Seeretary wrote thereon the order set forth 
in finding LV, and also in this opinion. 

The question is, whether by this order it appears that President Grant 
confirmed the sentence of the court. The claimant contends that it does 
not, and insists that the supposed confirmation was merely the act of the 
Seeretary, and not that of the President, and so was no confirmation at 
all. It cannot be denied that this raises a question of no ordinary signifi- 
cance in the administration of military law; but we think it not of very 

vreat weight. 

19 fn the first place, it is important to note that there is not, nor 

ever was, any law requiring the President’s confirmation of the 
sentence of a court-martial to be attested by his sign manual. 

[n the next place, referring to the act of August 7, 1789, “ to establish 

an Executive Department, to be denominated the Department of War” (1 
Stat. L., 49), substantially retained in section 216 of the Revised Statutes, 
we find that the Secretary of War is to’‘perform and exeeute such duties 
as shall be enjoined on or entrusted to him by the President relative to 
the land or naval forces, and to conduct the business of the War Depart- 
ment in such manner as the President shall, from time to time, order and 
instruct. 

We need not discuss the relations established between the President and 
the Seeretary of War by that act ; for that matter was long ago settled by 
the Supreme Court of the United States, and we have only to refer to its 
rulings. 
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In Wilcox vs. Jackson (13 Peters, 498), the question was whether an 
order of the Secretary of oy ar diree ting certain public lands to be reserved 
for military purposes, was authorized under a statute declaring all lands 
exempted from pre-emption which are reserved op sale by order of the 
President. The Supreme Court held the order of the Secretary of War 
to be in law that of the President, and the ort of the court uses this 
language : 

“Although the immediate agent in requiring this reservation was the 
Secretary of War, vet we feel justified in presuming that it was done by 
the approbation and direction of the President. The President speaks and 
acts through the heads of the several Departments in relation to subjects 
which appertain to their respective duties. Both military posts and Indian 
affairs, including agencies, belong to the War Department. Hence we 
consider the act of the War Department in requiring this reservation to 
be made, as being in legal contemplation the act of the President ; and 
consequently, that the reservation thus made was in legal effect a reserva- 
tion made by order of the President, within the terms of the act of Con- 


In United States v. Eliason (16 Peters, 291), the question was whether 
a regulation promulgated by the War Department was the act of the 
President, and the court said : | 

“The Secretary of War is the regular constitutional organ of the Presi- 
dent for the administration of the military establishment of the nation ; 
and rules and orders promulged through him must be received as the 
acts of the Executive, and, as such, be binding upon all within the sphere 
of his legal and constitutional authority.” 

After these decisions it cannot, in this court at least, be considered an 
open question, whether an approval of the proceedings and sentence of a 
court-martial, announced by an order of the Seeretary of War, as in’ this 
ease, is to be regarded as the act of the. President. 

It is not without use, in this connection, to refer to Army precedents in 
like cases. We have obtained from the Department of Justice a copy of 
an unpublished opinion given June 6, 1877, by Attorney-General Devens 
to President Hayes in regard to the case of the claimant; from which, 
with the permission of the head of that Department, we make the tollow- 
ing extracts, embodying historical facts of interest and value : 

“Tt is remarked by Major Runkle’s counsel, in printed argument 
filed with the papers, that ‘all of our earlier Presidents signed the ap- 
proval of such sentences, and it is believed that it was only during the 
last Administration that the contrary practice prevailed.’ 

“ But T have before me several instances of the ‘eontrary practice’ hap- 
pening prior to 1860, one of which occurred nearly half a century ago. 

“Thus, in the ease of First Lieutenant William S. Colquhoun, 7th In- 

fantry, who was tried by court-martial and sentenced to be cash- 
20 iered in 1829, the determination of the President (which confirmed 

the sentence, except as to the disqualification from thereafter hold- 
ing any office in the Army) was signified through the Secretary of War, 
Mr. Eaton, in a statement signed by the latter, purporting to be ‘ by com- 
mand of the President.’ 

“So, in the case of First Lieutenant R. M. Cochrane, 4th Infantry, 
who, in 1844, was sentenced to be ecashiered by a oouinanmanial: the de- 
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termination of the President, confirming the sentence, was signified through 
the Secretary of War, Mr. Wilkins. Here the latter made known the 
action of the President by indorsing upon the record of the proceedings 
and signing the following brief statement: ‘The proceedings, finding, and 
sentence of the court are approved. Nov. 28, 1844.’ 

“So, in the case of Major George B. Crittenden, Mounted Riflemen, 
who was sentenced to be cashiered by a court-martial in 1848, the deter- 
mination of the President, confirming the sentence, was announced through 
the Secretary of War, Mr. Marev, by a statement indorsing upon the 
record, and signed by the latter, which reads thus: ‘The President ap- 
proves of the proceedings and sentence in the case of Major Crittenden, 
and directs the proper order to be issued thereon.’ 

“So, in the case of Brevet Licutenant-Colonel Wilham R. Montgomery, 
major, 2d Infantry, who, in 1855, was sentenced by a court-martial to be 
dismissed the service, the determination of the President, confirming the 
sentence, was in like manner signified through the Secretary of War, Mr. 
Davis. 

“So, in the case of First Lieutenant John N. Perkins, Ist Cavalry, who, 
in 1859, was sentenced by a court-martial to be cashiered, the action of 
the President, confirming the sentence, was in like manner signified through 
the Secretary of War, Mr. Floyd. 

“T am informed by inquiry at the office of the Judge-Advocate-General 
that numerous instanees have oecurred since the case last mentioned in 
which the determination of the President confirming sentences of dismissal 
by court-martial has been signified and attested in the same way.” 

We might go further and point to what seems to us to be incontro- 
vertible internal evidence in Secretary Belknap’s order of its expressing 
not his, but President’s Grant’s, decision ; but this opinion has been ex- 
tended to such length that we forbear to discuss that subject... Our unhesi- 
tating judgment is, that the finding and sentence of the court. were legally 
confirmed by President Grant, and that from the date of the official pro- 
mulgation of their confirmation the claimant ceased to be an officer of the 
Army. 

The final question raised by the claimant is connected with the action 
of President Hayes in his order of August 4, 1877, disapproving the 
sentence of the court-martial and revoking General Order No. 7 of the War 
Department. 

Proceeding upon the assumption that “W. W. Belknap, Secretary of 
War, approved the proceedings of said court, and thereupon caused General 
Order No. 7, series of 1875, to issue from the War Department,” Presi- 
dent Haves, as appears 1 his order, eaused the record ta he laid betore 
himself, and “having carefully considered the same,” was “of opinion,” 
[not that the court was without jurisdiction to try the claimant, but] “ that 
the said conviction is not sustained by the evidence in the case,” and there- 
upon disapproved the conviction and sentence, and revoked General Order 
NO. ft. 

Was this a lawful exercise of the executive power vested in him as 
President of the United States? We are clear in the conclusion that is 
was not. No such authority is expressly conferred upon him by statute, 
nor is it by any constitutional definition of his powers, nor can it be legiti- 
mately inferred from any written law. 

The only revisory power over the proceedings of courts-martial vested by 
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law in the Executive when President Hayes took the action referred to was 
that conferred by the 65th Article of War, and that was simply to “ con- 
firm or disapprove.” Either confirmation or disapproval in such a case is 
a single and isolated act, intended to produce a single effect, absolute in its 

purpose and result, complete when it is done, and with no authority 
21 vested in the Executive, by any written law, to recall, revoke, or 

modify the official act of confirmation or disapproval. Wherever 
a naked power is given to a public officer to do a single particular act in a 
single defined case, it may be laid down as an axiomatic rule, that when 
the act is once done the power is exhausted. Take, for instance, the Presi- 
dent’s right to approve a bill passed by Congress, a single act complete i in 
itself. Has it ever been dreamed that after a bill had been approved and 
placed in the national archives the approval could be retracted ? And yet 
why not, if the President may revoke the approval of a court-martial’s 
sentence? And if he can set aside an executive confirmation of a convic- 
tion and sentence, Why may he not annul an executive disapproval of them, 
and require the sentence to be executed? If he can revoke a confirmation 
by his immediate predecessor, why not one made by any preceding Presi- 
dent? If he can, as in this case, go back and take upa sentence that had 
been confirmed and executed more than four years and a half before, and 
revoke it, why not do so after the lapse of anv number of years? But 
we need not press questions or illustrations further. Our judgment is 
that the act of Presideut Haves, purporting to revoke the sentence which 
President Grant had confirmed, was without authority of law, null, and 
void, and therefore could not possibly confer any right on the claimant to 
restoration to the Army. 

If anything more were needed to sustain this view, it could be found in 
the fact that when President Hayes’s order was made, the number of offi- 
cers on the retired list allowed by law, to wit, three hundred, was full, and 
there was, therefore, no place on the list for the claimant; and he was, 
without authority of law, borne on the Army records as additional to that 
number until November 19, 1877, when a vaeanev occurred, 

If our conclusions be correct, it necessarily follows that the claimant ean- 
not recover longevity pav in this. suit, because his claim for it must be 
based on his being in office de jure as well as de facto. When he sues 
here for that pay he asserts a legal right; which, of course, cannot be sus- 
tained by mere oecupaney of the office, but nrust be upheld by a legal title 


to it, or no judgment in his favor for the pay of the office ean be rendered, 
(People vs. Tieman, 80 Barbour, 195; People vs. Hopson, 1 Denio, 574 ; 
People vs. Nostrand, 46 New York, 575; Dolan vs. Mayor, 68 ibid., 274: 


Riddle vs. Bedford, 7 Sere. & Rawle, 386; Dorsey vs. Smyth, 28 Cali- 
— 21: Stratton vs. Oulton, ibid., 44; Carroll vs. Siecbenthaler, 37 
ibid., 193; Meagher vs. Storey, 5 Nevada, 244.) 

T . only remaining matter to be disposed of is the defendants’ counter- 
claim for all the money received by the claimant as pay since his supposed 
restoration to the Army on the 4th of August, 1877, shown by the find- 
ings to have been $23,585.62 from that date up to January 1, 1834. 

Of this sum, $9,195.27 was received by him from Army paymasters, for 
the period from January 16, 1875, to August 4, 1877, during all of which 
time we hold him not to have been in the Army at all, either de j jure or de 
facto. 

As appears in the findings, that money was paid him by the express 
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orders of President Hayes. That order, of course, justified the paymasters 
in making the payment ; ; but did it preelude the United States from as- 


serting the illegality of the order? We are of the opinion that it did not. 
If we are right in holding President Hayes’s order of August 4, 1877, 
22 to have been illegal, null, and void, then, inevitably, his order that 


the claimant should be paid for the time he was out of the Army 
wae equally illegal, null, and void. 

[In regard, however, to the pay received by the claimant for the time 
between August 4, 1877, and January 1, 1884, a different question Is pre- 
sented. By the act of the President the claimant, so far as the Executive 
Departments of the Government were concerned, was restored to his place 
in the Army, and was an officer de facto, though, if our views hererm ex- 
pressed be correct, he was not so de jure. In the cases of Miller, Mont- 
gomery, and Palen, just decided, we have held that pay received by a de 
facto officer cannot be recovered back by the Government, and we so hold 
in this ease. So much, therefore, of the counter-claim as ineludes the sum 
of $14,390.35 is disallowed. 

The decision of the court is that the claimant is not entitled to recover any 
longevity pay 5 that the defendants are not entitled te recover $14,390.35 
of the counter-claim, but are entitled to recover the remaining $9,195.27 ; 
and judgment will be entered accordingly. 


Vi | 1.— Final judgment of the eourt, 


At a Court of Claims held in the city of Washington on the 7th day of 


April, A. D. 1884, judgment was ordered to be entered as follows : 

The eourt, on due consideration of the premises both for and against 
the Government and the claimant upon the petition of the claimant and 
the counter-claim of the defendants, finds, upon the whole case, that the 
claimant is indebted to the Government in the sum of nine thousand one 
hundred and ninety-five ~)5 dollars, and do order, adjudge, and decree 
that the United States do have and recover of and from the said Benjamin 
P. Runkle the sam of nine thousand one hundred and ninety-five dollars 
and twenty-seven cents ($9,195;7,5). 


23 Vi I I.— Application of claimant for, and aHowance of, appeal to the 
Supreiie (Court of the United States. 
BENJAMIN P. RUNKLE ) , 
v. No. 14246. 

Tue Unirep Staves. } 

The claimant, Benjamin P. Runkle, comes, by M. EF. Morris, his attor- 
ney of record, and moves the court that he be allowed an appeal to the 
Supreme Court of the United States from the judgment entered by this 


court in his cause aforesaid. 
And for grounds of this his motion, he says that the questions involved 
in his said cause are of very great importance and ought to be definitely 


settled by the court of last resort. 
M. Fk. MORRIS, 
Attorney for Claimant, Ben). P. Runkle. 
Filed April 14, 1884. 
And now, to wit, April 14, 1884, it is ordered by the court that the 
appeal be allowed as prayed for. 


~~ 


(er 


ee 


RUNKLE VS. UNITED STATES ; UNITED STATES VS. RUNKLE. 21 


24 IX.—A pplication of defendants for and allowance of an appeal to 


the Supreme Court of the United States. 


BENJAMIN P. RUNKLE ) 
US, i No. 14246. 
THE UNITED STATES. j 


From so much of the judgment in the above-entitled cause as directs 
that defendants’ counter-claim for $14,390.35 be dismissed, rendered April 
7th, 1884, the defendants, by their Attorney-General, on the 21st day of 
April, 1884, make application for, and give notice of, an appeal to the 
Supreme Court of the United States. : 

THOMAS SIMONS, 
Asst, Att’'y-General. 
Filed April 21, 1885, 


And now, to wit, April 21, 1884, it is ordered by the court that the ap- 
peal be allowed as prayed for. 


25 In the Court of Claims. 


BENJAMIN P. RUNKLE 
vs. No. 14246. 
THe UNITED STATES. 


I, John Randolph, assistant clerk of the Court of Claims, do hereby 
certify that the foregoing are true transcripts of the pleadings in the above- 
entitled cause, of the findings of fact by the court and the conclusions of 
law thereon, of the opinion of the court, of the final judgment of the court, 
of the application of the claimant for the allowance of appeal to the Su- 
preme Court of the United States and the order allowing same, of the ap- 
plication of the defendants for the allowance of appeal to said Supreme 
Court and the order allowing same. 

In testimony whereof I have hereunto set my hand and affixed the seal 
of said court at Washington this twenty-fourth day of May, A. D. 1884. 

[SEAL. | JOHN RANDOLPH, 

Asst. Clerk Court of Claims, 


(Indorsement on cover:) No. 259. Benjamin P. Runkle, appellant, vs. 
The United States ; and No. 260. The United States, appellant, vs. Ben- 
jamin P, Runkle. Court of Claims. Filed 25rd June, 1884. 
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Ocroser TERM, 1886. 


Nos. 259 and 260. 
Benjamin P. Runkle, Appellant, {| 
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VS. 
The United States. 


Appeal from the Court of Claims, 


ARGUMENT BY DONN PIATT, 
Of Counsel for Appellant. 


Citizen and Gazette Print, Urbana, Ohio. 
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IN THE SUPREME COURT OF THE UNITED STATES, 


Ocroser Term, 1886. 


Nos. 259 and 260. 
Benjamin P. Runkle, Appellant, | 


VS. 
The United States. J 


Appeal from the Court of Claims. 


ARGUMENT FOR APPELLANT. 


May It PLEASE THE CouRT:— 

The Record shows that the Court-Martial which tried Benjamin 
P. Runkle was appointed by the President of the United States ; 
that Benjamin P. Runkle was at the date when said court was con- 
vened a Major on the retired list of the United States Army ; that 

. the offenses for which he was tried were alleged to b= ve been com- 

mitted in the State and Department of Kentucky it he was tried 
before a court assembled in said State and Depa: aent, and that 
the General commanding said State and Department was not his ac- 
cuser or prosecutor. 
. The Appellant claims that the President of the United States had 
’ no authority for appointing a Court-Martial in a case under such 
state of facts, that the Court of Claims erred in so holding and that 
the acts and judgment of said Court-Martial are for this, and other 
(ee causes, void—“not voidable but void.’’ 
The law governing the appointment of Courts-Martial at the date 
, when the court in question was convened, June 25, 1872. was to 
¢ be found in the Act of Congress of April 10, 1806 [2 Stat. L. 3509, 
Ch. 20] which provided: 
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Ocroser Trerm, 1886. 


Nos. 259 and 260. ) 
Benjamin P. Runkle, Appellant, | 


VS. 
The United States. J 


Appeal from the Court of Claims. 


ARGUMENT FOR APPELLANT. 


May Ir PLEASE THE COURT:— 

The Record shows that the Court-Martial which tried Benjamin 
P. Runkle was appointed by the President of the United States ; 
that Benjamin P. Runkle was at the date when said court was con- 
vened a Major on the retired list of the United States Army ; that 
the offenses for which he was tried were alleged to *>ve been com- 
mitted in the State and Department of Kentucky it he was tried 
before a court assembled in said State and Depa: ient, and _ that 
the General commanding said State and Department was not his ac- 
cuser or prosecutor. 

The Appellant claims that the President of the United States had 
no authority for appointing a Court-Martial in a case under such 
state of facts, that the Court of Claims erred in so holding and that 
the acts and judgment of said Court-Martial are for this, and other 
causes, void—‘“‘not voidable but void.”’ 

The law governing the appointment of Courts-Martial at ‘the date 
when the court in question was convened, June 25, 1872. was to 
be found in the Act of Congress of April 10, 1806 [2 Stat. L. 359, 
Ch. 20] which provided: 
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Ocroser Term, 1886. 


Nos. 259 and 260. ) 
ces P. — Appellant, | 


1 
The United States. J 


Appeal from the Court of Claims. 


ARGUMENT FOR APPELLANT. 


May Ir PLEASE THE COURT:— 

The Record shows that the Court-Martial which tried Benjamin 
P. Runkle was appointed by the President of the United States ; 
that Benjamin P. Runkle was at the date when said court was con- 
vened a Major on the retired list of the United States Army ; that 
the offenses for which he was tried were alleged to *»ve been com- 
mitted in the State and Department of Kentucky it he was tried 
before a court assembled in said State and Depa: ient, and that 
the General commanding said State and Department was not his ac- 
cuser or prosecutor. 

The Appellant claims that the President of the United States had 
no authority for appointing a Court-Martial in a case under such 
state of facts, that the Court of Claims erred in so holding and that 
the acts and judgment of said Court-Martial are for this, and other 
causes, void—‘“‘not voidable but void.”’ 

The law governing the appointment of Courts-Martial at the date 
when the court in question was convened, June 25, 1872. was to 
be found in the Act of Congress of April 10, 1806 [2 Stat. L. 359, 
Ch. 20] which provided: 
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“Any general officer commanding an army, or Colonel command- 
‘ing a separate department, may appoint general Courts-Martial 
‘‘whenever necessary.”’ 

And inthe Act of Congress of May 29th 1830 [4 Stat. L 417, 
Ch. 179] which provided: 

“Sec. 1. Whenever a general officer commanding an army, or 
‘Colonel commanding a separate department shall be the accuser 
“or prosecutor of any officer in the Army of the United States, 
“under his command, the general court-martial for the trial of such 
‘officer shall be appointed by the President of the United States. 

“Sec. 2. The proceedings and sentence of said Court shall be 
‘‘sent directly to the Secretary of War, to be by him laid before 
‘‘the President for his confirmation, or approval or orders in the 
“case. 

“Sec. 3. So much of the sixty-fifth article of the first section of 
“the ‘‘Act for establishing rules and articles for the government of 
“the Armies of the United States.’’ passed on the 1oth of April, 
‘‘r806, as is repugnant hereto, be, and the same is hereby, re- 
“‘pealed.”’ 

Here we have provision against the same officer being the accus- 
er and appointing the Court. 

The appellant therefore claims that under this State of the law, 
no general officer commanding an army or any other officer com- 
manding a separate department having been the ‘‘accuser or pros- 
ecutor’’ of Major Runkle the President of the United States had 
no authority to convene the Court-Martial. 

If the case is to be governed by these statutes, if they contained 
the only authority for appointing Courts-Martial then General A. 
H. Terry commanding the Department was the officer, and the 
only officer, legally authorized to convene the Court. These 
Statutes provided how and by whom Court-Martial, should be ap- 
pointed, and gave the President power to apoint only in one single 
class of cases. Major Runkle’s case did not come under this class. 

It may be claimed that Lieutenant Clapp whose name appears 
appended to the charges acted, in preferring the same, under the 
order of the Secretary of War. But nowhere is there any authori- 
ty for the Secretary of War to make any such order or to prefer 
any charges, and this claim places that officer in the unjust and 

illegal position of preferring the charges and reviewing the proceed- 
ings of the Court that acts on the same. 

But if the act of the Secretary of War is the act of the President, 
as has been claimed heretofore in the case, and may be admitted 
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as far as matters mcrely executive are concerned, then these charg- 
es are the work of the President, and it is against all sense of fair 
play and the disinterested adminstration of justice that the President 
should have appointed the Court, thus bringing about the very 
combination of acts to prevent which the only Statute under which 
he had any power to appoint whatever, was enacted, to-wit: The 
same official acting as accuser and appointer of the court. The 
Statute of May 29, 1830, was unquestionably passed for the reason 
that it is against every sense of right that a man’s accuser ‘‘shall 
have any power in or concerning his trial either in being his judge 
or selecting his judges.’’ ‘‘Such,’’ in the words of an eminent 
jurist, ‘‘is the philosophy, the wisdom and justice, and the sense of 
fair play which makes the foundation of this Statute. The animus 
of this act of May 29, 1830, was one of solicitude to protect the ac- 
cused. May he not need such protection as much against those 
high in authority as against subordinates ? 

A history of the official acts of those high in authority, taken 
from the records in this case will furnish a clear and emphatic an- 
swer to this question. It will be found on page? 

In this Statute of May 29, 1830, “the word ‘commander’ refers 
to and covers any general officer commanding the Army, any gen- 
eral officer commanding a separate army, or any general officer 
commanding a separate department. So that the obvious mean- 
ing of this statute is that the court-martial is to be convened by a 
commander under whom the accused party is serving, In every case, 
except where such commander is the accuser.’’ And where such 
commander is accuser the Statute authorizes the President to con- 
vene the court. 

Now the authority for the President to appoint a Court-martial 
in a case where the commanding general] of the accused 7s nof the 
accuser 1s not to be found in the Statutes. Is it to be found outside 
of the Statutes? for unless there is some authority for the President 
to appoint a Court-martial, to be found outside these Statutes, this 
Runkle Court-martial was illegally convened and its every act is 
null and void. 

Upon this question the Court of Claims held [Transcript of Rec- 
ords Pp. 12.] 

‘‘ By the Constitution the President is the Commander in Chiet of 
‘‘the armies of the United States. Courts-martial are the creatures 
“of orders, the power to convene them being an attribute of com- 
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‘mand. As Commander in Chief, the President is authorized to 
‘‘oive orders to his subordinates, and the convening of a court-mar- 
“tial is simply the giving of an order to certain officers to assemble 
‘as a Court, and, when so assembled, to exercise certain powers 
‘‘confered upon them by the Articles of War.’’ 

Is this statement law ? 

Command must be and ‘“‘is application or exercise of authority.”’ 

Command must have authority for its basis. Command is either 
the exercise of authority conferred, given by law, or of power inher- 
ent in the commander as in the case of absolute monarchs. 

In the United States it is the former. | 

Anorder is ‘‘a customary mode of procedure,’’ An order is- 
sued by the President either carries into effect the provisions of the 
Constitution and the laws enacted thereunder, or it carries into ef- 
fect the will of him who commands. 

But the will of the President cannot make law by order. The 
Constitution provides: 

‘The Congress shall have power * * to make rules for the 
‘government and regulation of the land and naval forces;’’ and 
further; ‘‘to make a// /aws which shall be necessary and proper 
‘for carrying into execution the foregoing powers, and all other 
‘powers vested by this constitution in the government of the Unit- 
‘“‘ed States, or in any Department or OFFICE THEREOF.’’ 

Nothing could be clearer or more emphatic. The President ts 
stripped of any semblance of authority to create courts-martial. 

It has been held by Justice Story and Chancelor Kent, that the 
authority to command the Army and Navy necessarily belongs to 
the Chief Executive, but nowhere has it ever been held that com- 
mand has inherent in it such power as set forth by the Court of 
Claims. 


The Court of Claims declares that ‘‘the convening of a court- 


‘martial is simply the giving of an order to certain officers to as- 
‘‘semble as a court; Xc.’’ 

But it is far more, it involves the selection of the officers compos- 
ing the court, the fixing of the number of officers constituting the 
the court, the date and place of meeting, &c., and in a case where 
the War Department assumes to be the accuser, to appoint the 
court and to approve the findings and sentence, acting in all for 
the President, these become important matters. 

This idea, or assertion, that a court which may hold in its hands 


the honor, liberty and life of an American citizen is a mere ‘‘crea- 
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ture of orders” as if it matters not how or by whom it is convened 
is new to the world and as repulsive to the American idea of law 
founded on justice as itis new. This doctrine of inherent power 
in the Presidential office isa monstrous one to emanate from a court. 
It is well understood and has been affirmed by decisions of our 
highest tribunals that the governmental structure erected by the 
Fathers is based upon constitutional law, clearly stated and well 
defined. Under this structure the Presidential office is possessed 
only of such powers as the constitution gives. There is nothing 
implied. There is nothing left in doubt. 

We turn then to the Constitution and find in reference to the 
above quoted assertion of the Court of Claims these words, which 
I repeat; 

‘‘The Congress shall have power * * to make rules for the 
‘government and regulation of the land and naval forces;’’ and 
further; ‘‘to make a// Jaws which shall be necessary and proper for 
‘‘carrying into execution the foregoing powers, and all other pow- 
“ers vested by this constitution in the government of the United 
States, or inany Department or OFFICE THEREOF.’ 

This is tinal when a power is, by the Constitution, vested in one 
branch of the Government it cannot be by implication or construc- 
tion, transferred to another. | 

Now the President is the creature of the Constitution, and all the 
powers given him are regulated by the Constitution and the laws of 
Congress. Wecannot go beyond these. There is no implied or 
constructive power such as grows up through practice about a sov- 
ereign under a monarchy where no written Constitution exists. The 
President is Commander in Chiet of the Army and.Navy of the 
United States but he is Commander in Chief by virtue of the Con- 
stitution and the laws of Congress. Congress may, as it has in 
times past, regulate the Army and Navy in any way it may see fit, 
or the public good demand. It can, by Statute, regulate their or- 
ganization in every detail, and it may by Statute wipe out both. 
The Army was created by act of Congress, lives by consent of 
Congress, and no official has any authority in connection therewith 
except through an act of Congress. 

Yet nothwithstanding this the Court of Claims declares; “courts- 
martial are the creatures of orders.’’ Not so. They are the crea- 
tures of law. The ‘‘Rules and Regulations’’ enacted by Congress 
prescribe carefully and with great particularity, by whom they shall 


oe ee 


be appointed, what number of officers shall constitute, how they 
shall meet, conduct and record their proceedings, vote and adjourn, 
and even go so far as to prescribe how a court-martial shall behave, 
saying: ‘‘The members of a court-martial are to behave with de- 
cency and calmness’’ (Old Article 72). Some authorities (or some 
officials claiming to be authorities) would place courts-martial as to 
the effect of their judgments on a par with the U. S. Supreme 
Court. Strained construction here overleaps itself and becomes 
ridiculous, and instead of the ‘‘convening of a court-martial, &c., 
as the Court of Claims holds, it is the first and a most important step 
in carrying into effect the law, and every step from end to end must 
be taken as the law directs, or the proceedings are null and void. 

If courts-martial are the ‘‘creatures of orders’’ what is to pre- 
vent the President under his powers as Commander in Chief from 
raising and equipping armies, or fixing the number and pay of 
enlisted men in the army, or fixing the grade and authority of of- 
ficers? True the constitution confers the power on Congress, to 
do these acts as it also confers power ‘‘to make rules for the ‘‘gov- 
ernment and regulation of the land and naval forces,’’ (and Con- 
gress has made such rules) but under his authority to command, 
the President would, it seems, only have to order certain officers 
to “assemble and proceed,” although in so doing he ignores the 
law. If this be so, why should President Lincoln have waited for 
an Act of Congress to enable him to call out more than seventy- 
five thousand volunteers, when the very existence of the Consti- 
tution was imperiled? Probably because he was a President who 
honored the law and did not hold such an exalted views of the 
power to command. 

The law gives to a general officer of the army the right to se- 
lect and have detailed certain officers to serve on his personal staff. 
Suppose the President should arrogate to himself the right to se- 
lect and assign such officers would such act be legal although such 
officers discharged their duties with ever so careful regard to law, 
after such appointment? 

In the next place, in order to strengthen and fortify this re- 
markable construction of the Executive’s power to command, the 
court goes on to say: 

‘“This general power has been exercised in repeated instances by 
‘‘the President since the formation of the government.’’ 
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That is to say, that because certain Presidents after the Con- 
gress plainly defined who might appoint courts-martial designated 
the duties of the President in the same acts, (that of 1830) did ap- 
point courts-martial, therefore, in 1872, President Grant might as- 
sume to be, in fact, the accuser, appoint a court-martial and re- 
view its proceedings, the very combination of acts which Con- 
gress by the above mentioned laws unquestionably endeavored to 
prohibit. 

In other words, the Court of Claims holds that these illegal acts 
of certain Presidents make a custom and that such custom is law. 

Neither the number of wrongs that make a right nor the number 
of illegal acts which constitute a legal custom has ever, as yet, been 
judicially stated. | 

In fine, neither the Constitution nor any act of Congress confers 
upon the President any power to assume to do anything which 
Congress has directed other officials to do. 

Doubtless the Court of Claims was of the opinion that the statute 
ot 1806 left the President at liberty to exercise the court-martial ap- 
pointing power (which no President ever did exercise prior to the 
passage of the act of 1806) at his pleasure, and that the act simply 
permits the ‘‘General commanding an army or Colonel command- 
ing a separate department’’ to make such appointment. But what 
object there could be in such legislation unless to introduce confus- 
ion into the administration of military justice it is difficult to con- 
ceive—that is if such is the true construction. 

Congress, however, does not leave Presidents at liberty to exer- 
cise their will and pleasure in matters upon which it is its constitu- 
tional duty and privilege to legislate. Even the Continental Con- 
gress in the infancy of the country, and in times of trying distress 
did not leave the convening of Courts-Martial unprovided for but 
regulated it by acts as earlyas April 14, 1777 and May 31, 1786. 
The people of the Republic have not nor ever had, such grand con- 
fidence in the unrestrained use of executive authority, nor are they 
so indifferent concerning the exercise of military power, as the Court 
of Claims seems to suppose. 

The construction which the Courts of Claims places upon these 
statutes is not a fair construction. 

‘* The plain meaning of the Statutes,’’ to quote the words of an 
eminent jurist, the Hon. G. W. McCrary in his opinion delivered 
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to President Hayes,’’ ‘‘is that the President shall appoint only in cases 
‘“‘where the seaeceuiinen general is disqualified. This is in pur- 
‘“suance of a wise and human policy. The President resides in 
‘‘Washington. He cannot be presumed to be familiar with the 

‘merits of charges and accusations against soldiers in the field or 

“garrison, but the general in command is on the ground familiar 

“with the facts, and of all men, the best fitted to select the court, 
“unless in the exceptional cases in which he is the accuser, in 
“which event the President is authorized to act. 

“Suppose a statute should authorize the District Judge to appoint 

‘a jury to assess damages in a given class of cases with a proviso 
“that in the event of his being interested, a judge of the Supreme 
“Court should make such appointment, w ould any lawyer claim 
“that the Supreme Judge could act in any, save the case specified ? 

“Tf, therefore, it were admitted [which it is not] that prior to the 
‘enactment of the Statutes of 1806 and 1830, the President could, 
‘fas Commander in Chief of the Army, appoint Courts- Martial, it is 
‘“‘clear that his power was limited and curtailed by those statutes 
‘‘unless, indeed, it be held that Congress had no power to deter- 
‘‘mine by whom such Courts are to be appointed.’’ 

The Court of Claims shows that by the constitution the President 
is made Commander in Chief of the Army; but throughout the 
whole opinion, upon this point, this one fact a/one is considered. 
Two other facts are ignored, viz: 

(a) That the Constitution confers upon Congress the power to 
make rules for the government and regulation of the Army, and all 
that relates to Court-Martial comes under the head of government 
not of command. 

(b) That Congress by the Acts of 1806 and 1830, exercised 
that power. 

In the next place it is certain that when it has been the intention 
of Congress that the President should appoint Military Courts it has 
been clearly stated. Articles 91 and g2 of the Articles of War in 
force when Major Runkle was tried, provide concerning Courts of 
Inquiry, that: ‘‘Courts of Inquiry to examine into the nature of a 
transaction or imputation against any officer or soldier may be or- 
dered by the President or by any commanding officer.’’ If Con- 
gress considered that the President's power to command carries the 
authority to convene Courts, why did Congress provide that he 
may appoint Courts of Inquiry? And if Congress’ found it neces- 
sary to grant the President authority to convene Courts of Inquiry, 
which are merely preliminary and, compared to Courts-Martial, 
powerless bodies, how could Congress have considered it unneces- 
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sary to give him authority to convene Courts-Martial if it was de- 
sired or expected that he would exercise such authority? The ne- 
cessary inference is that when Congress intended to clothe the Pres- 
ident with power to appoint Military Courts, it was so stated, and 
unless it was so stated, no such power exists. 

Moreover it may be assumed that we can claim that when Con- 
gress passed the Act of 1806, it was the intention to provide for, 
and dispose of, the whole subject, and that this was finally done 
by the Act of 1830, for there has been no change in the provisions 
of the law since that date. 

Therefore, it would seem that up to 1830 the President had no le- 
gal right. whatever, to appoint Courts-Martial, and after that date 
only in one specifed class ot cases. See Transcript of Recoid 
Page 12. 

Then the Court of Claims further supposes that if the President 
has not the power to appoint Courts-Martial as an attribute of com- 
mand, ‘‘ there is danger of a failure of justice in the absence of the 
“assignment of a general officer to the command of the Army * * 
‘in a considerable class of cases of officers and soldiers not under 
“the command of any Department Commander as for example a 

‘large proportion of the officers of the general staff, and the w ‘hole 
‘body of retired officers.’ 


In the first place, the failure of the military authorities to assign 
a general officer to command the Army, or commanding officers to 
Departments is not supposable. Neglect of duty on the part of 
high officials can hardly be supposed to maintain legal positions, 
much less legal technicalities adverse to the rights and honor of 
the Nation’s officers. 

Again all officers are hable under the laws governing Courts- 
Martial; Retired officers, notably so, under the decision of the 
Supreme Court. They are amendable to the courts legally ap- 
pointed in the Departments where they live. There can be no fail- 
ure of justice, and if they were, better far a failure of justice than a 
usurpation of power. 

It may not be amiss to note that the case of Major Runkle was 
not one in which there was any danger of a failure of justice. Win- 
field Scott Hancock was the Commanding General of the Military 
Division in which that officer lived, and General Alfred H. Terry 
commanded the Department in which he was illegally tried. 
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In regard to the cases of Generals Hull, Gaines and others an ex- 
amination may show circumstances and surroundings which will 
account for the action of the Presidents, but whether it does or not, 
the law must govern and not executive action in these special cases. 

But, to repeat the question and go more into detail, has the 
President power inherent in his office to appoint Courts-Martial or 
only such power as is granted to him by Acts of Congress ? 

It was set forth in a foot note appended (by some one unknown 
to Appellant) to the opinion delivered by Attorney-General Devens, 
on this case, to President Hayes—which foot note formed no part of 
the opinion which did not touch the question we are now discussing— 
that, as to what powers the Presideiit has in regard to convening 
Courts-Martial we are “‘ left to ascertain his (the President’s) power 
in this regard by reference to the law and usage of our military ser- 
vice as it existed when the Constitution was framed.’’ And this view 
was urged before and adopted by the Court of Claims. 

We answer, by reference to law, well and good, but by reference 
to usage, no, for there was not and could not have been any 
‘‘usage’’ for the whole subject was regulated by statute law. 

In support of this claim of usage or custom it has been, and may 
be asserted again that General Washington, as Commander-in-Chief 
of the Army and as President of the United States exercised 
authority to appoint Courts-Martial by virtue of his office as Com- 
mander-in-Chief. 

This statement is not true in fact. General Washington did not 
exercise such power by virtue merely of being Commander-in-Chief. 

General Washington was Commander-in-Chief of the Continental 
Armies froin 1776 to 1783, and President of the United States from 
1789 to 1797, and during all this time his power, as far as he had 
any, to convene Courts-Martial rested upon law, statute law—and 
was not an ‘‘attribute of the power to command.’’ 

General Washington was commissioned by the Continental Con- 
gress; his commission was an act of Congress—a law. By his com- 
mission he was clothed with authority to ‘‘do as he should think 
best for the good of the service,’’ and to cause strict discipline and 
order to be observed in the army. Thus under the axiom of the 
law, that every law carries within itself the powers necessary to give 
it effect, was certainly strong enough and broad enough, and there 
was left no ground on which usage can rest. To give the Com- 
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manding General specific power and authority to enforce discipline 
and then deny hiin the necessary means would have been absurd 

This commission came from Congress, was an act of Congress, 
and carried with it all the authority Congress could confer. 

The follcewing are the closing words of General Washington’s 
commission: . 

‘““We do -lso enjoin and require you to be careful in executing 
‘‘the great trust reposed in you, by causing strict discipline and order 
‘‘to be observed tn the army, and the soldiers to be duly exercised and 
‘“‘provided with all convenient necessaries. You are to regulate your 
‘“‘conduct, in every respect, by the rules and discipline of war as here 
‘“‘eiven you, and properly fo observe and follow such orders and di- 
‘‘yecttons, from time to time, as you shall receive from this or any 
‘future Congress of the United Colonies, or Committee of Congress. 
‘*This commission is to continue in force until revoked by this or a 
‘future Congress. JOHN HAncock, President.’’ 

Note that one of the chief duties with which General Wash- 
ington is charged, is to be governed by the laws of Congress. He 
is not left to ‘‘inherent power,’’ or authority derived from construc- 
tion or custom. 

Herein is contained power, and authority not given by commis- 
sion to any other military officer of the government. He is to 
“cause strict discipline to be observed,’’ and this power is distinct 
from the authority to command. It is specitically conferred upon 
him by act of Congress and is not inherent in his office as Com- 
mander-in-Chief. Though the articles of war were silent, for a brief 
period, on the subject of convening Courts-Martial the terms of the 
Commission gave the necessary and only power. 

Then, in the words of a learned counsellor: ‘‘The Constitution 
of the United States confers upon the President of the United 
States, as bearing upon the present question, no prerogative or power 
other than such as inheres in the office of Commander-in-Chief. 
Hence unless the power to cause strict discipline and order to be 
observed zzheres in and is a part of the power to command Gen- 
eral Washington’s commission bestowed powers zof bestowed on 
the President of the United States in virture of his being Com- 
mander-in-Chief. 

Therefore we demonstrate that General Washington possessed 
this power, zof because he was Commander-in-Chief, but because 
Congress specifically conferred it upon him in the words of his com- 


mission. 


Sy Age es ee et aE Te 
ge Apia oe . he ig ao 


——__— [2 


a 


What is now said is, we submit with the utmost deference to the court, 
absolutely irresistable and conclusive upon that great underlying and 
controlling fact, as applied to this part of the argument, that Gen- 
eral Washington never for a moment exercised the power of con- 
vening Courts-Martial in virtue of merely being Commander-in- 
Chief, but that he exercised it in virture of an act of Congress con- 
tained in his great commission.’’ 

So we see that prior to April 14, 1777, the power to appoint 
Courts-Martial was vested by act of the Continental Congress in 
General Washington through his commission, and on that date the 
Continental Congress provided as follows: 

‘“The Continental General Commander, either of the American 
‘*States for the time being, shall have full power of appointing Courts- 
‘*Martial to be held.’’ 

The articles of war prior to the passage of this act were silent 1n re- 
gard to the appointment of Courts-Martial. They were provided 
for by the terms of the commission, and here we have the first act 
of Congress. 

Again, so far from leaving this matter to ‘‘inherent power ’” or 
the will of the Commander-in-Chief, the Continental Ccngress on 
the 31st of March, May, 1786, adopted a resolution providing: 

‘“General Courts-Martial shall be ordered as often as the case 
‘“‘may require, by the general or officer commanding the troops.’’ 


Therefore, may it please the Court, at the date of the adoption of 


the Constitution of the United States the matter as to the Court- 
Martial appointing power stood as follows: 

(a) The Commander-in-Chief had held, by virtue of his commis- 
sion—an act of Congress—authority to ‘‘ cause strict discipline and 
order to be observed in the army,’’ and so could appoint Courts 
Martial by virtue of a power granted to him in said commission, 
and distinct from the power to command. 

(b) On the 14th of April, 1777, the power to appoint Courts- 
Martial was extended and given by Congress to a ‘‘ general com- 
manding a State,’’ and on the 31st of May, 1786, Congress gave 
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like power to a “‘general or officer commanding the troops.”’ 

It will be observed that the notion that the power to command 
carries the authority to convene Courts-Martial did not enter into 
the minds of the Continental Legislators. 

Up to the date of adoption of the Constitution, September 17, 


1787, Courts-martial were convened, and only convened by virtue 


of authority directly granted by Congress, and in words specifically 
distinct from those conferring power to command. _ So at that date 
there was no usage of the service in this regard and none could 
have existed. 

‘Prior to the adoption of our Constitution,’’ as says a distin- 
‘‘ouished and able advocate, arguing this question, ‘‘in our military 
‘affairs there never was a day nor an hour when a Court-Martial 
‘‘either could be convened, or in fact, was convened, by virtue of a 
‘‘mere power to command; but, on the contrary, the power was al- 
‘‘ways derived from the direct, explicit legislation of Congress. The 
significance of this fact will appear as I go on. | 

From this, it plainly results, as a matter of legal reterence, that, 
since the adoption of the Constitution and before, there existed, and 
had existed, no law or usage which authorized any commander, 
merely in virture of his being commander, to convene Courts- 
Martial; therefore, when the Constitution, at its adoption, gave the 
President power to be Commander-in-Chief of the Army, and stop- 
ping there without giving him power or prerogative to ‘‘ cause 
strict discipline and order to be observed in the army;’’ when it does 
that the presumption of law is that it was not intended, nor will it 
be inferred, that these words ‘‘Commander-in-Chiet’’ carried with 
them the right to exercise a power which had never theretofore in- 
hered in, nor been bestowed by, the mere power to be Commander- 
in-Chief. | : 

The position that holds that because Washington held, under an 
act of the Continental Congress, the power to cause strict discipline 
and order to be observed in the army, ‘‘That, therefore, this 
‘statute or enactment (embodied in the commission by the Con- 
‘‘tinential Congress) is incorporated into the laws of the United States 
‘under the Constitution, is a proposition which seems to us simply 
‘absurd. The result of such a proposition would be to give to every 
‘‘officer, acting under our present Constitution, in absence of all leg- 
‘islation by the Congress created by the Constitution, all the 
‘statutory powers which a similar officer held under the enactments 
‘‘of the Continental Congress. It would, in other words, be to hold 
‘that all laws in force under the Continental System remained in 
‘force under the new Constitution, and continue to control the action 
‘‘of the officers of the government thereunder. ’’ 

This theory of inherent power of the President to appoint Courts- 
Martial is founded on an idea that the word of Commander-in-Chief 
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had a fixed and definite legal signification under the Continental 
Government before the adoption of the Constitution, and carried 
the same into the Constitution: and that because the President at 
the time ot the adoption of the Constitution held by virtue of law, 
the power to convene Courts-Martial, it was intended that when a 
similar officer was created by the Constitution, such officer should 
have the powers held by said similar official before. There was no 
such power inherent in the office before as has been shown, and the 
words Commander-in-Chief never had any such legal signification. 

If the words Commander-in-Chief had such legal signification in 
England—which, as we shall presently show, they never had—they 
could not have such meaning under our Constitution, for the reason 
that the Constitution regulates, specifically, the powers of the Presi- 
dent and provides carefully and explicitly for the government of the 
army. 

If the words Commander-in-Chief had such known legal mean- 
ing, and Courts-Martial were considered the ‘‘creatures of orders,’’ 
why did the Continental Congress insert the words quoted in Gen- 
eral Washington’s commission, and why did it pass the acts of 1777 
and 1786? Wherefore, all this legislation by Congress under the 
Constitution? 

We find nowhere in the Constitution the words of President 
Washington’s commission; no power vested in the President to 
‘cause strict discipline and order to be observed in the army,’’ nor 
any similar words, but we do find Art. 1, Sec. 8, ‘the Congress 
shall have power * * To make rules for the government and 
regulation of the land and naval forces. * * To make al// laws 
which shali be necessary and proper for carrying into execution the 
foregoing powers, and all other powers vested by this Constitution 
in the Government of the United States, or in any Department or 
officer thereof.’’ 

In these sections there is no loop-hole through which to thrust 
executive ‘‘attributes of command’ or ‘‘creatures of orders.’’ 
The power to make laws for carrying into execution constitutional 
powers is expressly given to Congress, and emphatically “azted to 
Congress 

If then ‘‘the creation and regulation of military courts come 
within the power to make rules for the government of the army, 
then clearly the President has no such power except as Congress 
may confer it upon him. 


An American Court-Martial is the creature of statute law. If it 
has not statute law for its base it has no legal existence. Congress 
has exercised its power to provide for the convening of Courts- 
Martial, and even if custom had ever existed it would now have 
ceased to exist. When Congress, by the acts of 1806 and 1830, 
exercised its constitutional power it excluded all other methods of 
creating, organizing or convening Courts-Martial. This upon the 
well established principle of law; ‘‘expressio unius est exclusto 
altertus.’’ 

The provision of the act of May, 1830, that the President shal! 
appoint the court when the commanding officer of the accused is his 
accuser or prosecutor, is equivalent to prohibiting him from appoint- 
ing in any other case; otherwise the President might assume to 
exercise the functions of any other ofhcer of the government. This 
is especially so in view of the fact that with us, a Court-Martial is a 
creature of statute having no existance at common law. 

Such being the law what are the authorities? 

We beg leave, seeing that this question is for the first time di- 
rectly before the court, to quote the opinion of Attorney-General 
Crittenden, as showing how a pure, sound and able lawyer re- 
garded this matter. He says: See opinions Attorney-General, 
page 508: 

‘*By the Constitution of the United States the power to raise and 
‘support armies; to provide and maintain a navy; to make rules for 
“the government and regulation of the land and naval forces are ex- 
‘‘pressly vested in Congress. 

“Tt is quite evzdent that, as an essential part of this power, it be- 
“longs exclusively to Congress to ordain or provide for Courts- 
‘‘Martial; to define their jurisdiction; to make their sentences final 
‘and conclusive or subject to some revisory power; fo designate by 
‘hom they should be convened, and by whom their sentences should 
‘be revised or confirmed; and generally to make such provision 
‘concerning them as it seems proper. | 

‘‘The Congress has exercised that power in the enactment of the 
“law of the 23d of April,,1800, entitled an act for the better govern- 
‘ment of the navy of the United States. [2 Stat. 45. ] 

‘It follows from the exclusive power of Congress over the subject. 
“that zo one can have any authority either to convene a Court- 
‘‘Vartial or to affirm or disffirm its dectsion, unless it can be shown 
“that such authority has been delegated by Congress.’’ 

This is that for which we contend. It belongs fo Congress to 
to designate by whom Courts- Martial shall be convened; no one can 
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have authority to convene a Court-Martial unless it can be shown that 
such authority was delegated by Congress. 

It has not, and it will not be claimed that Congress has delegated 
to the President power to appoint a Court-Martial in a case such as 
the one now before the Court. 

But there is higher authority for our position that the President 
had no power to appoint this Court, than the opinion of any lawyer 
however able and distinguished, and we will state that to which we 
desire to invite the attention of the Conrt, in the lanzuage of the 
Hon. Samuel Shellabarger, to whom we are greatly indebted for his 
clear and able presentation of the law on this question. 

“Still, again, that the President has power to create, regulate or 
convene courts-martial can not be asserted, except as such is given 
by statute, is made equally plain by another most familiar and 
separate principle of the law. This general principle to which we 
here allude is stated in a great variety of ways, and may be here 
stated in the language of the Supreme Court. 

Now I come to the Supreme Court of the United States in the 
Milligan case. The President had, on the 15th of September, 1863, 
(13 Stats., 734,) under authority of an act of Congress suspending 
the privileges of the writ of hadeas corpus, directed the military, 
naval and civil officers of the United States to hold persons in their 
custody, either as prisoners of war, spies or aiders of the enemy, 
&c. Mr. Lincoln had directed such persons to be held in arrest, 
doing that under the aunthority given by Congress to him in the 
act which authorized him to suspend the privileges of the writ of 
habeas corpus. Under this direction of the President, Milligan was, 
by order of Major-General Hovey, on the 5th of October, 1864, ar- 
rested and brought before a military ‘‘commission’’ convened at 
Indianapolis. Now, the difference between that case and this is only 
in the fact that that was a military commission, whereas this is a 
Court-Martial. Regarding the power of the President, in matters of 
this sort, the Supreme Court speaks, page 121. Note how exactly 
in point this is. The question which the Supreme Court had 
to deal with was about the power of the President, in virtue of his 
Presidential prerogatives as Commander-in-Chief, to convene courts 
—military courts. And it does not make a particle of difference 
whether it was a military court called a ‘‘commission,”’ or a military 
court called a ‘‘court-martial.’’ The principle which the Supreme 


teatime [ / 


Court was dealing with was the general power of the President, his 
power at large, that is, his power in the absence of express statutory 
authority. For that is what these gentlemen must insist and rely 
upon. His power ‘‘at large’’ as Commander-in-Chief. And in 
dealing with that identical question, what power has the President, 
independently of statutes, to make courts military, the Supreme 
Court says: 

‘“Every trial involves the exercise of judicial power; and from 
‘what source did the military commission that tried him derive their 
‘authority? Certainly no part of the judicial power ot the country 
‘Was conferred upon them; because the Constitution expressly vests 
“Gt ‘in one Supreme Court and such inferior courts as the Congress 
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“may from time to time ordain and establish,’ and it is not pretend- 


“ed that the commission was a court ordained and established dy 
‘Congress. They can not justify on the mandate of the President, 
“because he %s controlled by law, and has his appropriate sphere of 
“duty, which ts to execute, zof fo make, the laws; and there ts no 
‘unwritten criminal code to which resort can be had as a resource of 
‘Furisdiction.’’ 

in other words, he is controlled in this case by the act of May 29, 
1830. 

Then on page 139 of the same case, the Court distinguishes be- 
‘command’’ the army and the 


‘ 


tween the power of the President to 
power to make regulations for carrying on war. It says: 

‘Congress has the power not only to raise and support and gov- 
‘fern armies but to declare war. It has, therefore, the power fo pro- 
‘vide by law for carrying on war. This power necessarily extends 
“to all legislation essential to the prosecution of war with vigor and 
‘“success, except such as interferes with the command of the forces 
“and the conduct of campaigns. The power and duty belongs to 
‘‘the President as Commander-in-Chief’’—that is the power to com- 
‘mand campaigns. Both these powers are derived from the Con- 
‘stitution, but neither is defined by that instrument. Their extent 
‘‘must be determined by their nature, and by the principles of our 
‘institutions. ”’ 

‘“The power to make the necessary laws is in Congress; the power 
‘‘to execute, in the President. Both powers employ many subordi- 
‘nate and auxiliary powers. Each includes all authorities essential 
‘‘to its due exercise. But neither can the President, in war more than 
“neace, intrude upon the proper authority of Congress, nor Congress 
“upon the proper authority of the President. Both are servants of 
“the people whose will is expressed in the fundamental law. Congress 
‘cannot direct the conduct of campaigns; nor can the President, or 
‘any commander under him, without the sanction of Congress, zzsf- 
‘tute tribunals for the trials ard punishment of offences, either of sol- 
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‘‘diers or civilians, unless in cases of a controlling necessity, which 
‘Sustifies what it compels, or at least insures acts of indemnity from 
‘‘the justice of the Jegislature.’’ 

The view which I resist says that he can convene tribunals with- 
out the authority of law and in virtue of merely being Commander- 
in-Chief. The Supreme Court says no; the power to make articles 
of war belongs to Congress, the power to institute courts and to 
provide tor their convening belongs to Congress; and where Con- 
gress has done it, the President cannot do it otherwise than as di- 
rected by law of Congress. And when he instituted a commission 
at Indianapolis to try Milligan, the Supreme Court said that it was 
no court, and that, if they had proceeded to trial, the execution of 
the court’s sentence it would have been legal murder. 

On exactly the same principle here found in Milligan’s case, hold- 
ing that the Congress alone, and not the President, can institute 
Courts-Martial, is the case of Dynes vs. Hoover, (20 Howard, 81— 
82) where the Court says: | 

‘‘Persons, then, belonging to the army or navy, are not subject 
‘to illegal or irresponsible Courts-Martial when the law for conven- 
“Tne them and directly their proceedings for organization and for 
“trial have been disregarded. \n such cases, everything which may 
‘‘be done is void—not voidable, but void.’’ 

‘*Courts-Martial derive their jurisdiction and are regulated, with 
“us, by an act of Congress, in which the crimes which may be com- 
‘“‘mitted, the manner of charging the accused, and of trial, and the 
‘punishment which may be inflicted, are expressed in terms.”’ 

To the same effect is that laid down in Greenleaf on Evidence 
(Vol. 3, Sec. 407), where the author says: 

‘A Court-Martial is a court of limited and special jurisdiction. 
“Tt is called into existence by force of express statute law—’’ 

The view which I am resisting says that it is called into existence 
not by the express statute law, but it is called into existence by the 
President’s acting as mere Commander-in-Chiet. But the author 
says that— 

‘Tt is called into existence by force of express statute law for a 
‘‘special purpose and to perform a particular duty, and when the ob- 
‘Sect of its creation is accomplished it ceases to exist. The law pre- 
‘“‘sumes nothing in its favor.’’ 

The application of the doctrines here cited to the question of the 
power of the President to convene this Court in the absence of ex- 
press statutory law so authorizing, is obvious and conclusive, and is 
this: that since such courts have no existence except ‘‘as called 
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into existence by force of express statute law,’ and since the ‘‘ Jaw 


for convening them and directing thetr proceedings for organiza- 


tion and for trial (20 Howard, 31,) must not only be found in the 
statute, but must be strictly followed as expressed in the statutes 
creating, convening and controlling the proceedings of these 
courts, therefore it follows, absolutely and conclusively where the 
statute for convening the court prescribes the conditions under 
which the court may be convened and designates the officers who 
may convene them, that, when conrvened contrary to the provisions 
of such statutes, they are illegal tribunals without jurisdiction, and 
all proceedings taken by such organizations are, as the court says 
in the case of Dynes vs. Hoover, ‘‘ void—not voidable, but void.’’ 

In these cases we have, therefore, these principles settled, if they 
need any settlement—and this is a summary of all I have gone over: 

First. That there are no common law offences within the cogniz- 
ance of the federal courts, military or civil. 

Second. That the power to make rules for the government of 
the army belongs to Congress and not to the President, and that 
the creation of all military courts, and the methods of their ‘‘ com- 
vening’’ and action come within the power to ‘*‘ make rules’’ for 
the government of the army. 

Third. That the President has no power of making rules or of 
creating or convening courts in contravention of rules established 
by Congress. , 

This doctrine, for which we contend, is supported by the legisla- 
tion in respect of the navy. By the Constitution the President is 
made Commander-in-Chief of the Army and Navy. If the authority 
to convene Courts-Martial as to the navy inhered in the President 
by virtue of his being Commander-in-Chief of the Navy, then no 
legislation was necessary to confer upon him that authority. 
And yet in respect to the navy, Congress specifically con- 
ferred upon him the authority to convene Courts-Martial, 
and the fact that such authority was not given generally as 
to the army, but was given to him in special cases, shows that the 
latter had not escaped the attention of Congress, and that Congress 
conferred upon him all the authority which it was intended that he 
should exercise in that regard. 

Now, may it please the court, there is but one other subject, and 
it is important—I mean one other head of this subject, and it is im- 
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portant—that I wish to allude to. You will find in all these toot 
notes (for that is about the best we have against. our view of the 
case), that the English practice is relied upon as furnishing some 
authority for our President to convene Courts- Martial, and it 1s said 


that in England the Crown can convene Courts-Martial, and, there- . 
fore, our President may do so. That on its face is one of those 


arguments that would not commend itself very strongly even to the 
average school boy. Yet such arguments have been made, and here 
is what we have to say about that. 

It has been maintained, by some writers, that the Crown of Great 
Britain may legally do this thing, that is, convene courts-martial, 
independently of statutes, and that the President of the United 
States, therefore, by virtue of his office, in analogy to the Sovereign 
of England, may also exercise the same power. Could there bea 


more illogical conclusion, in view of the structure and theories of 


the two governments? The Crown of England possesses all the 
sovereignty of the kingdom not granted by charter to its subjects. 
The Government of the United States is just the opposite. This 
Nation is peculiarly a Government of law. Its existence is the will 
of the people expressed in written law. 
this question, they may be considered similar. That is to say, now 
we go on and assume just exactly what is not true, that the two 
governments are afke in regard to the powers held by the 
executives of the two. Now, assuming that to be true, still the 
argument falls to the ground. The Crown of England never legally 
possessed the power to appoint courts-martial in time of peace in- 
dependently of the authority of Parliament. In time of peace the 
common law of England knew no distinction between a citizen and 
a soldier; so that, if the soldier deserted, he could not be punished 
as acriminal. If he struck his officer he was only liable to indict- 
ment for assault and battery, and it was held that although the king 
may, by his prerogative, enlist soldiers, even in time of peace, still, 
if there was no statute so authorizing, they could not be punished 
for any military offence, and were only amenable to the same laws 
as the rest of the king’s subjects. (Macauley’s History of England, 
Vol. 1, 296; Vol. 2, 274; 1to0 U. S. R., 21; Lord Campbell’s Chief 
Justices, Vol. 2, page g1; Statute 1, William and Mary, ch. 5, A. 
D. 1689, known as the first mutiny act.) This last named act (1 
William and Mary, ch. 5,) was one which granted authority to the 
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Crown, for the first time, to ‘‘cause courts-martial to be appointed 
to punish desertion, mutiny or sedition among the troops authorized 
to be raised for the safety of the kingdom, &c.”’ 

The great charter of King John had made the people of England 
freemen. It protected them from trial, save by those who knew the 
law of the realm and meant duly to observe it. It was within the 
prerogative of the Crown to constitute courts of justice to act within 
the known and prescribed limits of the common law, but the Crown 
had no power to set up a court for the declared purpose of judging 
its subJects by other rules. (See Clode’s Military Forces of the 
Crown, Vol. 1, page 56-76; Chitty’s Prerogatives, page 75; Creacy 
on the British Constitution. ) 

In Pendergast’s law relating to officers of the army, an English 
work of standard authority, at pages 3 and 4, it says: 

‘“But the Mutiny Act is not a mere Parliamentary license to the 
‘‘Crown to maintain a body of troops, it also enables the Crown to 
“try offenders against military discipline by courts-martial. The 
“common law of England knew nothing of courts-martial. It 
“recognized no distinction in time of peace between a soldier and 
“any other subject.’ 

Hence the annual mutiny act to this day provides for convening 
this court. 

And this is the only place where the Crown of England or the 
officers of England get the power to convene courts-martial. It is 
contained in their annual mutiny acts, and they contain this pro- 
vision: ) 

‘*A general court-martial shall be convened by Her Majesty, or 
‘some officer deriving authority to convene a general court-martial, 
‘immediately or mediately from Her Mayjesty.’’ 

Thus they get their authority in the annual acts of Parliament 
down to this day. | 

Now, I have cited to you the first act, that of William and Mary, 
relating to this subject, and the last act relating to it, namely, the 
annual mutiny act of Parliament. 

In the case of Johnston vs. Sutton (1 Term Reports, 493), decided 
in 1876, there was an action on the case by Johnston, who was a 
captain of a vessel in an English squadron of which Sutton was 
Commander-in-Chief. In the declaration, amongst other things, 
Johnston charged Sutton with having wrongfully and maliciously 
delayed, for an unreasonable time, the convening of a Court-Martial, 
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as was his duty to do as Commander-in- Chief, within a reasonable 
time. To this charge in the declaration it was replied that the de- 
claration must show that the Commander-in-Chief held such power. 
Allow me to state the character of this case. It was a case where 
the captain of British vessel sued his Commander-in-Chief of a 
squadron because the Commander-in-Chief had put him under arrest 
for disobedience to an Order, and then had not convened a Court- 
Martial for two years, and had kept him, all this time, lingering in 
jail. And he brought an action of trespass, saying, ‘‘Mr. Comman- 
der-in-Chief, it was your duty to convene a Court-Martial for my 
trial, and not to have kept me these two years in this way.’’ And 
that was one of the grounds for recovery. Now, you see, that 
brought up the question directly. Had that officer, 7 virtue of be- 
ing Commander-in-Chief, the power to convene a Court-Martial? 
Because if he did not have power to convene one, except where the 
statute provided that he could convene, and if he had convened one 


as soon as the statute would let him, he having no power outside of 


the statute, then he was not guilty—then he could not be recovered 
against, and the Court was thus brought directly to the question 
whether a Commander-in-Chief in England, in virtue of mere com- 
mand, and outside of statutes, could convene Courts-Martial. That 
is the question we deal with here, if we are to be assimilated to 
England. Without reading the case through, I state that the Court 
came to this question; and Lords Loughborough and Mansfield 
held that there was no power in England, in virtue of being such 
a Commander-in-Chief, to convene Courts- Martial; and that as this 
officer had convened the Court as quickly as he he could, in virtue 
of the statute he was not guilty. 

In the opinion in this case from Lords Mansfield and Lough- 
borough, in passing upon this objection thus stated, the judges 
Say: 

‘‘Objections have been made to the plaintiff’s recovering upon 
‘“‘this third count because, first, that it doth not appear upon the 
‘“‘declaration, that he (the Commander-in-Chief) had authority to 
hold a Court-Martial.’’ 

That was the objection. The declaration did not show it, and 
they had not shown it by the laws. Now the judges, when they 
came to sustain this objection, said: 

‘As to the first, the argument is that, dy daw, tt was incident to 
‘the duty of his office to hold a Court-Martial. Now the contrary is 
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“manifest from the statute law of the land. There is no fact to be 
‘tried by the jury. The allegation is a proposition of law, and 
‘‘stands upon the record. /f 7s fa/se, and therefore the basis of the 
‘charge, that the defendant had authority, is wanting, and this 
‘objection we think fatal.’’ 

They say, in regard to the allegation, that the power to convene 
such Court is an incident of command. ‘‘It is false.’’ Now, that 
is English enough, Saxon enough, and plain enough. “It is false, 
and therefore the basis of the charge, that the defendant had authori- 
ty, is wanting, and this objection we think fatal.’’ There it is. 

Now, if we are to be tried by the laws of England, let us have the 
laws of England. By the laws of England there never has inhered, 
as a part of the power to be a Commander, the power to convene 
Courts-Martial. And we have got to goa whole bow shot in the 
direction of making our Government more arbitrary, and in cloth- 
ing it with powers and prerogatives, altogether in excess of those 
adhering to the Crown of England, in order to make it true that 
any President of the United States can convene Courts-Martial ex- 
cept as he is authorized to do so by statute law. | 

The following are Mr. Shellaberger’s closing words on this sub- 
ject, and we respectfully commend them to the attention of the 
Court. He is speaking of this very case now before your honor, in 
connection with the case of Brig. General Swaim: 

‘“That case will soon be decided, gentlemen, and then we will 
know this law. In making this appeal to you, Iam making it in 
the direction in which, as I have already remarked, the sympathies 


of the whole mighty American people run, namely, in the direction 


of protecting against unauthorized trials, seizures, imprisonments 
and convictions, all American citizens. When I speak for my dis- 
tinguished client, | am speaking for myself and my children, and 
for you and your children. When I say that if there is to be error 
jt ought to be on the side and in the direction of vestraining these 
prerogative powers of the officers of the United States—ought to be 
in the direction of not letting these powers rest in fog, smoke and 
mist, which nobody can define, know or limit, I think I speak the 
universal sentiment of the country. Who can tell what powers do 
not inhere in the power to be Commander in-Chief of the Army, if 
it be true, as said here, that the President, in virtue ot being Com- 
mander-in-Chief, can make courts that are unknown to the laws of 
this country, that are not named in the statutes—can convene them, 
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then can arrest you or me and send us before that court, unknown 
to the laws of the land or not convened in accordance with those 
laws; and above all, and especially, can do this, not in a case where 
there is an absence of statutes upon the subject, but can, in virtue of 
merely being Commander-in-Chief, exercise this power where there 
7s a statute defining when and in what case, and tn what case alone, 
he can convene the court? The statute has not left this thing in fog. 
It has said all that was necessary to be said about it in order to make 
plain that the President has not this power. The statute, as it now 
rests, is the resultant—the combination of all prior laws, and made 
after all. It is the collected wisdom of one hundred years. It began 
in 1777, under the old Continental Government, was repeated in 
1786, then in 1806, then in 1830, and then again in 1874, where 1s 
combined and brought together in one statute all that the legislation 
the Congress of the United States has thought it wise to have upon 
that subject. And yet, sirs, in the face of that statute and against 
it, you are invited to hold that there still rests in the President, out- 
side of this statute and against its face, a power to make a court, to 
convene a court in a case forbidden by that statute, and only in 
virtue of this general power to command. 

Now, gentlemen, I have tinished. My work, so far as the open- 
ing of this argument is concerned, is done, and the responsibilities 
are with you. I never have been called upon to argue, and you, 
gentlemen, will never be called to decide, a question of more 
supreme moment to the interests of the army than this question—a 
question of more supreme moment as affecting vital Constitutional 
principles and the liberty of the people. 


SECONDLY:—On the question of the jurisdiction of the Court- 
Martial— 

The Appellant contended before the Court of Claims that the 
Court-Martial had no jurisdiction over either. 

(a) The subject matter of the charges, or 

(b) The person of the Appellant. 

In holding to the contrary we submit that the Court of Claims 
erred. 

The Appellant set up, in regard to the subject matter of the 
charges, that the Constitution limits the jurisdiction of Courts- 
Martial to cases arising in the land and naval forces, and that this 
case had its origin in connection with duties performed in the 


Bureau of Refugees, Freedmen and Abandoned Lands, which was 
in no sense a military organization. 

That the services rendered by Appellant were not military in 
their nature. 

But purely civil. 

That the offences were not committed, if at all, while Appellant 
was doing military duty. 

On this point the Court of Claims set forth the provisions of the 
Constitution that: *‘ No person shall be held to answer for a capital, 
‘‘or other infamous crime, unless on a presentment or indictment of 
‘“‘a grand jury, except in cases arising in the land or naval forces, or 
“in the militia when in actual service in time of war or public 
‘“‘danger,’’ and declares that this is no limitation upon the jurisdic- 
tion of Courts-Martial, but, on the contrary, ‘‘is, in effect, an ex- 
‘press constitutional affirmation and preservation of the unlimited 
‘right of administration of military justice through military 
‘‘tribunals.’’ 

These are strong words, and, if the construction put upon the 
power of Courts-Martial under this section should be confirmed by 
the Supreme judicial authority of the land, it may lead to grave results. 


But is the ‘‘administration of military justice unlimited?’’ If so 
why these words, ‘‘in cases artsing IN THE LAND AND NAVAL 
FORCES ?”’ 

And right here it is well for us to determine what is a 
Court-Martial. It is a body of gentlemen called together as a 
tribunal to try offenses, without a bar made up of men learned in 
the profession of law to make a contention over a recognized issue, 
without a judge to administer the law, and without a jury to deter- 
mine the facts. These gentlemen by virtue of their commissions 
and the order on which they are convened find a verdict in accord- 
ance with their own convictions or more ‘‘ generally,’’ as the late 
Chief Justice Chase once said, ‘‘in response to the wishes of their 
superior officer.’’ 

The only difference between a lynch court and a military tribunal 
is that the one is legalized violence and the other is not. Both are 
the creatures of necessity, but the Court-Martial only has the sanc- 
tion of custom and the approval of statutory law. 

The Court-Martial has its being in the necessity of preserving 
discipline in an armed force, and beyond this no reason can be 
found for its existence. ; 
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War is regarded as the antagonism of law and order. It is more. 
It is the annihilation, for the time being, of law and order. When there 
is an appeal to brute force for the purpose of settling an issue, 
there is an abandonment of the rights which civil goverments were 
organized to maintain, and in this abandonment we throw over all the 
processes deemed necessary to make those rights secure. An eminent 
European statesman said, ‘‘ War is disorganized diplomacy.’ An 
and legislates upon 


American statesman said, ‘‘War legislates,”’ 
the point of the bayonet. 

These are facts, and a little thought fetches to the tront the rea- 
sons for them, that cannot be denied. War being violence, all that 
grows out of that condition partakes of the nature of its origin. 
Courts-Martial are of this sort. They were called into existence not 
as civil courts were to protect the citizen in his rights, but to pre- 
serve the discipline of an army. When a man becomes a soldier in 
time of war, he abandons all the rights of a citizen to protect which 
civil governments are organized. He not only tenders his liberty 
and life to his country, but he puts that life and liberty at the will of 
his superior officer, who may sacrifice both to what he considers 
the good of the service. In a word, it is a process through which a 
mass of men abandoning their individuality are moulded into a ma- 
chine, that is subject to the rule of one. ‘This is called discipline, 
and to maintain this the same abitrary despotic process known to 
command is extended to Courts-Martial. It may be unjust in its re- 
sult but it must be prompt and decisive in its action. 

The members of a Court-Martial then, in time of war, must avoid 
the law’s delays so necessary to adjudication in civil courts, and, 
looking alone to a preservation of discipline, that makes drill and 
mobility possible are more efficient in their duty when ignorant of 
all that civilized governments and a tree people have so painfully 
constructed through generations for the better protection of the 
citizen in his civil rights. 

How monstrous then is the claim that these tribunals have con- 
current jurisdiction with courts at civil law. The two are not only 
separate and apart, but in deadly antagonism. This can be tested 
readily and at once by supposing an attempt were made to establish 
Courts-Martial among citizens in civil life, and to give them the 
rights to try offenses known to the criminal calendar. The cry of 
‘Lynch Court’? would go up and the new tribunals would be 


swept aside by popular wrath as not only menacing our rights but 
as actually destroying them. 

In thus giving to Courts-Martial all the exigencies of the service 
demand in time of war and more than their advocates claim, | 
vive the reason, not to be denied, why it is impossible for such 
courts to have concurrent jurisdiction with civil tribunals. This is so 
well recognized by the greatest war power of Europe, England, that 
these courts are unknown to common law, were for a long time pro- 
hibited during peace, and only exist through statutory law re- 
enacted every year. Is it possible that we who set so much store 
by our civil rights, and are so jealous of their maintenance should 
be less careful of them than a monarchy ? 

Now, it may be claimed that in the exigencies of the service, in 
time of war, where civil tribunals are not available, that an officer 
vullty of theft, for example, may be put to trial before a Court- 
Martial and punished, but it is monstrous to assert that in a time of 
profound peace, where no such exigency exists and Civil Courts are 
available such a tribunal can be tolerated for a moment. It is claim- 
ed, however, that this is allowed by statute of Congress. It can not 
be so allowed. It 1s in direct violation of the guarantees of our 
Constitution, and in deadly antagonism to the spirit and form of our 
free institutions. 

To test this, let us suppose that Congress, in its wisdom, taking 
into consideration the difficulty of having convenieygly upon 
the frontiers Civil Courts to try offenders, were to enact a law 
authorizing Lynch Courts to arrest, convict and punish criminals. 
The wrath of the citizens, the sense of justice in your high and hon- 


orable body would, at once, pronounce such an enactment not a. 


violation merely of our rights, but an unparallelled attempt to de- 
vrade and destroy the law. Yet what js the difference between the 
two? We can find none in the fact that sich usurpation is founded 


in the sanctity of custom in vogue in armies, and the sanction of 


statute law. 

It is necessary to bear in mind, whilé appealing to precedents 
found in the decisions of Courts abroad, the radical difference that 
exists between our government and those of Europe. Those of the 
last were born of the military, their first government. All the rights 
eranted the citizen were wrung from the military, that reluctlantly 
yielded little by little to the demands of the people. With us, on 
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the contrary, government had its origin from a civil source, 1s a 
political structure designed solely to secure the citizen in his rights, 
and the military is as reluctantly recognized as the rights oi the 
citizen are under the war powers of Europe. There is an inborn 
instinct in the American nature against a standing army, and cer- 
tainly no privileges will be granted it that may jeopardize the rights 
of the citizen. 

The Act of Congress passed March 3d, 1863, amid the excitement 
and tumult of actual war, under which these extraordinary courts 
claim concurrent jurisdiction, in a case such as the one before the 
Court, with our civil tribunals is not one which your honors can 
sanction. Failing to distinguish between the necessities of acutal 
strife, and the law and order incident to peace Congress placed upon 
the statute book a violation of the plainest provision of the Constitu- 
tion. Had Congress followed the precedent established by the 
British Parliament and made the law depend for existence upon the 
state of war that made courts-martial a necessity, the enactment 
might stand, but under that state of fact would not be applicable to 
this case, for Colonel Runkle was arrested and tried in a time of 
profound peace, amid civil tribunals where all his rights as a citizen 
would have been protected, and where the laws of evidence would 
not have been persistently ignored and wilfully violated. 

Those who claim that this law is constitutional, refer strangely to 
like courts authorized by law for the navy. The ground for ap- 
proval of such marine tribunals is an unanswerable argument against 
such courts on land. The exigencies of the marine service make 
such courts a necessity. A man-of-war upon the high seas is not 
only removed from all civil tribunals, but it is a little world in itself, 
where the safety of the vessel depends on a despotic power in the 
officers that would not be tolerated, even among the military, on 
shore. Were a General in the army to hang three subordinate of- 
ficers, as Captain McKenzie executed three midshipmen, that Gen- 
eral would, undoubtedly, be indicted, tried and hung for murder, 
and yet your honorable Court held that Captain McKenzie possessed 
the power he so cruelly exercised, and could not be held answerable 
to the laws of the land. 


But, says the Court of Claims: ‘‘ The great and fundamental 
‘proposition of that amendment is that no person shall be held to 
‘‘answer for a capital or otherwise infamous crime unless on a pre- 
‘‘sentment or indictment of a grand jury.’’ 
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Very good! It would seem so. 

Here the court remembers that there is a constitutional provision 
regarding ‘‘rules for the government of the lend and naval forces,’’ 
and admits that Congress may prescribe such rules, but says noth- 
ing under this head of the undoubted fact that Congress has power 
under this constitutional provision to provide against the ‘‘ great 
confusion and serious obstruction of ‘‘ justice,’’ of which the court 
seems to stand so greatly in dread. 

The court then proceeds to represent the founders of the Consti- 
tution, who were so strenuous to preserve the right of trial by jury, 
who were so careful to place the military in strict subordination to 
the civil power,—providing that Congress should make the laws to 
govern the land and naval forces—as giving the military courts 
jurisdiction over all, who by any construction, however stained, can 
be brought before them. Such is the spirit and intent of the re- 
marks of the court, but such was not the spirit that moved, nor the 
intention that governed the framers of the Constitution. 

Doubtless it was the intention to give military courts the right to 
hold and try such offenders as should be plainly, clearly and without 
question liable to be so held and tried. But it certainly was not in- 
tended that the power given to the military authority should be ex- 
tended by any broad and liberal construction. 

The Sections granting such powers should be, as they were in- 
tended to be, strictly construed. 

This clause of the Fifth Amendment could never have been in- 
tended to give grounds for a court to make, by construction, acts 
which are civil in their nature, military in their nature; to take from 
the jurisdiction of the civil courts offenses which are in themselves 
in no sense military offenses committed, if at all, not in time of war, 
but in time of peace, and by a person not acting in any connection 
with the army, but ina civil bureau. It was not the desire of the 
fathers of the Constitution so to magnify, broaden and extend the 
military power. They gave to Congress no authority to make 
“rules for the government of the army’’ to such end. Nor has 
Congress made any such rules, and such jurisdiction can only be 
secured for a court-martial by construction and how this may be 
done the Court of Claims goes on to show. 

The Court of Claims proceeds to enquire whether or not the 
claimant's contention, ‘‘that the offense for which he could be law- 
‘fully tried before a court-martial must have been wezlz/ary in tts 


30 
‘nature, and that his employment, in time of peace, upon purely 
“civil duties in connection with the Bureau, though under military 
‘orders, did not subject him to the jurisdiction of a court-martial’ 
is sound. 

The above is quoted because it is the Court’s way of stating the 
case. The Appellant does not admit that he was ‘under military 
orders.’’ He was assigned to duty by a military order, but under 
the civil law. He paid bounties for the Treasury Department un- 
der the civil law and was responsible to the Treasury Department 
under the civil law. 

The Court quotes from the Act of March 3, 1865; ‘‘Acf to estab- 
lish a durveau for the reltef of Freedmen and Refugees,’’ (13 Stat. L. 
507, ch. go), these words: 

‘‘Any military officer may be detailed and assigned to duty under 
this act without increase of pay or allowances,’’ instead of from 
some constitutional provision or Act of Congress making military 
the civil duties performed. This for obvious reasons. ; 

But why did Congress insert this provision? Because there were, 
at the date of the passage of the act in the military service, a large 
number of volunteer officers, who, having been lawyers, teachers 
and business men, were eminently qualified to discharge the civil 
duties required under this act, and not for the purpose of, either 
directly or indirectly, giving military courts jurisdiction of offenses 
against the civil provisions of the act. If Congress had desired to 
make such civil offenses military, and to give courts-martial juris- 
diction over them, it had the physical, if not the constitutional, power 
to do so. 

If Congress should see fit to authorize the detail of Army Chap- 
lains as Professors in Theological Seminaries, would courts-martial 
undertake to try them tor teaching heresy?) Doubtless they might, 
under such rulings as the one under consideration, and they would 
do equally as well as was done in the case in question. 

But the Court of Claims proceeds to argue that, because the act 
does not distinguish between civil and military duties; because the 
claimant obeyed the order to report for duty; remained on duty un- 
til formally relieved, ‘‘submitted to a trial on charges alleging 
‘‘offenses committed while on that duty without, so far as is shown, 
once urging for his defense, that his duty in the Bureau was civil 
and not military,’’ therefore he can not set up such defense now, 


and if he could, the court would answer that whatever service he 
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rendered was, in the eye of the law, military service, and the court 
announces that: it is the ‘‘military character’’ of the officer, acting 
under lawful military orders, which makes ‘‘the duty a military 
‘‘one.”’ 

It would seem, therefore, that if Congress desired to make the 
whole Government military, it would only have to authorize the 
assignment of military officers to duty in the Civil Departments, 
have them detailed and hold them responsible before military tribu- 
nals, and the work would be done. However, they would probably 
speedily hear from the conservative branch of the Government. 

But to give particular attention to the statements made by the 
court, enumerated above, concerning Major Runkle’s acts in the 
Freedmen’s Bureau, and his omission to plead before the Court- 
Martial: 

It is said that he obeyed the order to report for duty, and re- 
mained on duty until formally relieved. True, and considering the 
power assumed by the military authorities and the extent given by 
the Court of Claims to the jurisdiction of Courts-Martial, it would 
have been, to say the least, injudicious for Major Runkle to have 
done otherwise, even after December 15, 1870, when he was retired. 

It is further stated that the Appellant ‘‘ submitted to trial on 
‘‘charges alleging offenses committed while on that duty, without 
‘once urging that his duty in the Bureau was civil and not military.’’ 

But be it noted that the Appellant pleaded to the jurisdiction of the 
court generally, and that covers the whole ground, and notwith- 
standing the ‘‘urging’’ of his counsel, the court overruled the plea. 
And if he had not so pleaded, the jurisdiction of the Court-Martial 
may be collaterally attacked, and now: ‘‘It the Court-Martial may 
‘beyond its jurisdiction, judgment and sentence, even if approved 
‘‘by the President, was null and void.” 

Wise vs. Withers, 3 Cranch, 331. 

Dynes vs. Hoover, 20 How., 82. 

Wilcox vs. Jackson, 13 Pet., 316, 511. 

Barret vs. Hopkins, 2 McCrary, 129. 

Then it is further submitted that Major Rnnkle asked for time to 
prepare his defense. / was dented him, and that upon the order of 
the Secretary of War, and when, at last, after earnest and repeated 
demands at the War Department, he was granted thirty days, he 
was kept in arrest at the city of Louisville, until all the time, save 
five days had expired. This was a violation of statute law and an 
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error, for the Act of March 3, 1863, (C, 201, s. 7, v. 12, p. 598) 
provides that a Court-Martial shall, for reasonable cause, grant a 
continuance to either party for such time, and as often as may ap- 
pear to be just. This was a matter within the discretion of the 
court, and the War Department had no authority to interfere and 
usurp the right to control the court as it did. And it will be noted, 
we trust, that, as shown by the Record of the Court-Martial, 
the Court was willing to grant some time but was arbitrarily ordered 
to proceed at once by the Secretary of War. See page — of this 
brief for copy of said order. | 

Let it be further noted that the Appellant asked for permission to 
examine the records of his own office, covering thousands of pay- 
ments in order to ascertain, if possible, who of his subordinates 
paid the negro claimants he was charged with defrauding.  //e was 
refused such permission. 

The Appellant respectfully submits that, considering the limited 
time and opportunity granted him, he ‘‘ urged’’ all that could be 
expected, and he was granted nothing. The sailor captured by 
pirates and swung from the yard-arm, may urge a few points, but 
he cannot lay down the whole moral law, or draw nice distinctions. 
He can only say this is murder, and his failure to particularize does 
not make the hanging legally or morally right. These may seem 
harsh words, but a careful reading of the Record, with the letters 
and orders issued by the War Department in connection with the 
trial, will show that they are just, for the trial was a most remarka- 
ble one, and was conducted in a manner unheard of before. 

For a full statement of the unjust and illegal action of the War 
Department in connection with this trial, (which statement is taken, 
as far as official documents are concerned from the Record of the 
Court-Martial,) the court is respectfully invited to read from page 

to page of this argument. 

We wish in this connection to say further the laws of evidence 
which are sacred in the eyes of the highest courts in the world, as 
your honors well know, are regarded by Courts-Martial as ingenious 
devices to defeat the ends for which such courts are established. 
They accordingly resent the legal objections of counsel as insulting 
to the intelligence and honor of the court, and overrule them, 
especially when coming from the defense without knowledge and 
without mercy. These rules, the product of the experience of ages, 
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the result of careful study, a monument of studious care, without 
the application and enforcement of which no trial can be fairly and 
justly conducted, are regarded by Courts-Martial as not only un- 
necessary and impertinent but as blocking the way to the prompt 
administration of military justice. There can be found no better 
example of this spirit carried into practice than the conduct of the 
Court-Martial in this case. The record shows that objection after 
objection was made by the able counsel of Major Runkle to im- 
proper questions asked by the Judge Advocate and that these in 
nearly every instance, and in defiance of the plain rules of evidence 
were promptly overruled. 

Finally this injustice and flagrant violation of law culminated 
when Major Runkle offered to prove that the prosecuting witness, 
S. S. Wager, upon whose evidence the 14th specification of the 2nd 
charge (by which the Court of Claims lays so much store) rested, 
was a man of bad character; that he had been bribed, his evidence 
bought by the prosecutor who signed the charges, and letters in his 
own hand writing were offered to substantiate the charges against 
him. The evidence was ruled out, and the letters rejected. 

Of this proceeding on the part of the Court-Martial the Secretary 
of War, undertaking to review the proceedings of the Court, said 
that the Court erred, ‘‘ 72 vejecting a certain letter written by a wrt- 
‘ness for the prosecution, and offered to tmpeach hts credibility, 
“also tn unduly restricting the cross-examination of the same wit- 
‘‘ness tn relation to the motives influencing his testimony.’’ 

Such high-handed violations of law were too much even for Wm. 
W. Belknap. 

The ground taken by the Court of Claims on this point is not 
sound, 

The duties of the Appellant were clerical and financial. He had 
nothing to do with the army or the military authorities in their mili- 
tary capacity. His work lay with the Freedmen’s Schools, with 
Church Aid Societies, and with the payment of back pay and 
bounties, which came directly from the Treasury, and did not pass 
through the hands of any military official acting in a military 
capacity. 

These duties consisted in brief in—: 

ist. A. The charge of educational and sanitary interests of the 
freedmen, which included the finding, examination of, and paying 
all the teachers, numbering hundreds. 
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B. The building of a large number of school houses, and the 
renting of a much larger number, at one time there being between 
38,000 and 40,000 colored children at school in the State under 
Major Runkle’s charge, and this involved the necessity of visiting 
nearly every county in the State, some quite a number of times. 

C. The care of hospitals and asylums. 

2nd. The enforcement of the Civil Rights Bill and other enact- 
ments of Congress in relation to the freedmen. 


3rd. The making out and forwarding the claims of treedmen for 
pension, back pay and bounty. 
th. The payment of all bounty and back pay. 


) 
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These, may it please the Court were duties, the nature of which 
the ordinary military officer was peculiarly unfitted to understand, 
and neglect of which none but a civil court was at all fitted to sit 
upon and try. 

‘The right of trial by jury is preserved to every one accused of 
‘crime who is not attached fo the army, or navy, or militia in active 
‘‘service.’’ Major Runkle was while serving in the Freedmen’s 
Bureau detached from the army. 

‘“ Every one connected with these branches of the public service is 
“‘amenable to the jurisdiction which Congress has created for their 
‘‘vovernment, and whz/le thus serving surrenders his right to be 
tried by the civil courts.’’ (Ex-parte Milligan H. Wall, 122-3.) 

That is to say, the party must be zz the army, a/fached to it, and 
must commit the offense whz/e thus serving. 

The Hon. Court of Claims begs the question when it asserts that 
the offenses charged against Ben. P. Runkle come under the pro- 
vision of the Constitution, giving Courts-Martial jurisdiction over 
cases ‘‘ arising in the land and naval forces.’’ This is precisely the 
contention on one of the gravest issues of this case. Major Runkle 
was actually in the employ of the Treasury Department in the 
execution of duties purely civil in their nature, and which did not 
arise and could not have arisen in the land and naval forces. The 
clause in the Constitution covers only cases arising in the perform- 
ance of military or naval duty. The court held that because Ben. 
P. Runkle was an officer on the Retired List and an agent of the 
Bureau of Refugees Freedmen and Abandoned Lands, he was sub. 
ject to trial under the provision referred to. This position is no 
tenable for the duties, as we have saw, were civil and for their dis- 
charge Major Runkle was responsible to the Treasury Department, 
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and in proof of this, the case has its sole standing in court on the 
action of the Treasury Department refusing to pay Colonel Runkle, 
and appealing to the Court of Claims for adjudication, 

A citizen, a teamster or civilian clerk who is connected with the 
army in time of war, is liable to be tried by Court-Martial, not be- 
cause of his character as a military man, for he is not a military man, 
but by reason of the character of his duties, and because of the ne- 
cessity for the preservation of discipline in an armed force. Here 
the character of the duty, not that of the person governs. | 

On the other hand, when an officer is defached from the army, is 
performing civil duties separate and apart from the army, duties 
that cannot by any physical pessibility originate in the land or naval 
forces, his liability to trial must be governed by the character of his 
duty, and not by his character as an officer. 

It may also be remarked that the Record does not show, there is 
no evidence to show, and, and in fact, there never was any militarv 
order, lawful or otherwise, directing the Appellant (Major Runkle) 


to disburse Freedmen’s bounties. 


And now, in the next place, let us examine the claim of jurisdict- 
ion for the Court-Martial to try Major Runkle, for offenses alleged 
to have been committed while on duty, without warrant of law, and 
contrary to the express provisions of the law, atter he was retired 
from active service. 

We hold that: 

I.. Major Runkle could not be lawfully tried for offenses alleged 
to have been committed in the discharge of public duties after the 
date of his retirement from active service, December 15, 1870. 

Il. The fact that three of the fourteen specifications upon which 
he was tried were dated prior to his retirement, will not avail to save 
the jurisdiction of the Court-Martial, because 

(a) There was no convictions under any of these specifications. 

(b) Conviction was impossible, and 

(c) The conduct of the Court-Martial under the 14th Specifica- 


tion, 2d Charge, was disapproved by the authority assuming to re-. 


view the proceedings, and the findings of the Court upon that speciti- 
cation were stricken out. 
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Then to consider the first proposition; the Act of Congress passed 
January 21, 1870, (16 Stat. 62 ch. g Rev. Stat. 1259,) provides that 
‘‘Retired Officers of the Army may be assigned to duty at the 
‘Soldiers’ Home * * anda retired officer shall not be assign- 
“able to any other duty—and that all such assignments heretofore 
‘made sha!l terminate within thirty days from the passage of this 
a a 

All duty done by Major Runkle after December 15, 1870, was 
done in violation of law, for which the War Department was re- 
sponsible. 

Now, admitted that a retired officer is liable to trial by Court- 
Martial for a military offense, 1. e., an offense committed by him 
when acting as a part of the army, or in his military capacity, why 
is he thus liable? Because Congress has provided that; ‘‘They (re- 
‘tired officers) shall be borne on the Army Register and shall be 
‘“‘subject to the Rules and Articles of War and to trial by general 
‘court-martial for any breach thereof,’’ and for no other reason. 

When, then, can a retired officer commit a breach of the Rules 
and Articles of War? When he is on duty, and at no other time, 
save possibly under the 61st Article, ‘‘conduct unbecoming an off- 
‘cer, &c.’’ How, then, was it possible for a retired officer to be 
on duty even before the passage of the Act of January 21, 1870? 
By orders duly issued and by such orders only? Why? Because 
Congress has provided that; ‘‘Officers retired from active service 
shall be w7zthdrawn from command, and trom the line of promotion. 
(Rev. Stat., Sec. 1255.) 

Therefore, the retaining of Major Runkle on duty after he was re- 
tired, without issuing an order assigning him to duty as a retired 
officer, was, even before the passage of the Act of January 21, 1870, 
a violation of the law for which the military authorities were alone 
responsible. 

Yet, directly in the face of all this, the Court proceeds to draw a 
distinction, and to justify the conduct of the War Department in re- 
taining the Appellant on duty. The law says plainly, ‘‘all such 
‘‘assignments shall terminate within thirty days from the passage 
‘‘of this act.’’ ‘“Al such assignments,’’ says the law, but (seem- 
ingly determined to find some way to hold valid the unjust action of 
the Court-Martial) the Court of Claims declares that the Appellant 
was assigned to duty while an active officer and before the passage 
of the Act of January 21, 1870, and because no new assignment was 
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made when he was retired, this act did not touch the case, and his 
retention on duty was legal and justifiable. But, let it be noted, if 
Major Runkle was not re-assigned to duty as a retired officer after 
his retirement, he could not have been on duty except in violation 
of law, even under the old statutes, and if such assignment had 
been made it would have been illegal, null and void under the Act 
of January 21, 1870. 

The court says in commenting on this fine point, ‘‘ The officer 
was simply allowed to remain on duty.’’ If he was, the same was 
in violation of the Acts of 3rd August, 1861, and 17th July, 1862, 
(Rev. Stat. 1875, Sec. 1255.) | 

Moreover, it would have been kindly in the court to have pointed 
out how he was to get off this duty without the order of the military 
authorities who put him on such duty. <A legion of ex-soldiers, 
knocked at the doors of Congress, and begged for a special act to 
relieve them from the charge of desertion, held over them by the 
War Department because they ran away home after the war was 
over without waiting for their discharge papers. Congress passed 
the act and relieved them finally. 

It is not safe in the American army to assume that things have 

been done. 
No, it was the duty of the War Department to relieve Major 
Runkle, in obedience to the law. Folios of argument, such as was 
advanced by the Court of Claims, will not change this legal tact. 
And as long as he was not relieved, he cannot be held responsible 
for the alleged offenses. 

We will now consider the second proposition under this head. 

On page six (6) Transcript of Record, are found these words: 
‘Of the rst and 5th Specifications under Charge I, and of the 14th 
“under Charge II, he was found guilty.’’ 77s statement ts not cor- 
yect. He was not found guilty as charged in these Specifications as 
the Record clearly shows. 

et us see. The court next proceeds to consider another view of 


the case which in its ‘‘judgment settles the question.’’ 


The court says: ‘‘ The objection is founded on the assumed fact 
‘‘that the offenses charged against the Appellant, and of which he 
‘‘was convicted, were committed after he was retired, and that, 
‘‘therefore, the court had no jurisdiction,’’ and the court assumes 
to correct the facts set torth by the Appellant, and states that 
‘‘under charge I there were two specifications, (the 1st and 5th) and 
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‘under charge II theré was one, (the 14th) each averring act done 
‘‘by him in 1870, before he was retired; and of those three specifi- 
‘‘cations he was found guilty, as he was of both charges. This was 
“enough to uphold the sentence of the court, for those specifications 
‘‘related to a time when there was not the least ground for. disput- 
‘ing the right of the court to try him under those charges.”’ 

It will be noticed here that at this point the Court of Claims 
virtually surrenders the ground that the Appellant could be held on 
the specifications that originated after he was retired, and rests the 
claim for the jurisdiction of the Court-Martial in the three remaining 
Cases. 

It now proposed to show that: 

There was no conviction under these specifications: 

That: 

Any conviction was impossible, and that: 

The finding of the court under the 14th Specification, charge H 
was, in effect, stricken out by the authority undertaking to review 
and approve the proceedings. 

That the error so admitted and apparent on face of the proceed- 
ings vitiates all, and renders the trial no trial, and void. 

Was there then any conviction under these specifications ? 

The first charge upon which the Appellant was tried was; 

Violation of the Act of Congress approved March 2, 1863, chap. 
wry &, | 

The Statute provides in substance as tollows: 

‘“ Any person in the military service of the United States, who 
‘‘having charge, possession, custody, or control of any money, or 
‘‘other property of the United States, furnished or intended for the 
‘‘military service thereof, knowingly delivers, or causes to be deliv- 
“ered to any person having authority to receive the same, any 
‘‘amount thereot less than that for which he receives a certifi- 
“cate or receipt, or who steals or embezzles and wilfully misappro- 
‘“‘priates and applies to his own use or benefit * * any money 
“or other property of the United States, furnished or intended for 
‘‘the military service thereof, shall be punished, &c.”’ 

[U. S. Statutes, sec. | 

The crimes provided against this section are: 

Delivering less than the full amount due, or causing some other 
person to deliver less than the full amount due, and; 

Misappropriating or applying to the offenders own use the money 


or other property entrusted to him. 
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The first specification under the charge quoted and relied upor 
by the Court of Claims. is as follows: 

Specification rst.—‘‘In this, that Benjamin P. Runkle, major, 
‘United States Army, retired, being on duty as a disbursing officer 
‘of the Bureau of Refugees, Freedmen and Abandoned Lands, 
‘and charged as such with the payment of claims of colored soldiers, 
‘‘or their heirs, for money due them for military services from the 
“United States; and being as such disbursing officer duly directed 
‘‘to pay, and furnished with sufhcient public funds for paying the 
‘claims amounting to three hundred and eighteen dollars and 
“eighty-one cents ($318.81), of one Louisa McKinney, widow and 
‘legal heir of Wyatt McKinney, late a private of Company B of the 
‘‘r24th Regiment ot the United States Colored Troops, did fail and 
‘‘neglect to pay the same in full to said Louisa McKinney, but did 
‘‘pay her thereof only the sum of one hundred and fifty-six dollars 
‘‘and seventy-five cents ($156.75), and did knowingly and wilfully 
‘misappropriate and apply to his own use and benefit the balance 
‘‘of the said amount, namely, the sum of one hundred and sixty- 
“two dollars and six cents ($162.06), money of the United States 
‘fas aforesaid. This at or near Danville, Kentucky, on or about 
““October 24, 1870.’’ 

The finding of the Court-Martial on this specification was as 
follows: 

Of the rst Sfecifcation, ‘‘ Guilty, except so much thereof as is 
embraced in the following words, viz: ‘and did knowingly and wil 
fully misappropriate and apply to his own use and benefit the said 
amount, namely, the sum of one hundred and sixty-two dollars and 
six cents ($162.06), money of the United States as aforesaid,’ and 
of the part so excepted. Not Gui/ty.’’ Tt will be observed here 
that there was no charge of conspiracy to defraud, nor is there a 
line of evidence in the record to substantiate such a charge. The 
specification amounts to a charge of failure and neglect to pay, and 
embezzlement of one hundred and sixty-two dollars and six cents, 
as one charge. The statute does not aim to provide against mere 
failure and neglect’ Such an offense comes under Article of War. 
Of misappropriation and embezzlement the court acquitted Major 
Runkle. 

That the court did not consider the finding under the Ist specifi- 
cation, Ist charge, as supporting said charge, but relied on other 
specifications to support the charge is evident from the finding on 
the Ist specifications, 2nd charge; which is in effect, identical with 
the Ist specification, Ist charge; for of this specification the court 
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found him Nor GuILTy. Whereas, if the court had believed that 
the finding under specification rst, charge 1st, had any weight they 
could not have so found him guiltless. 

Let us next consider the evidence upon which these findings were 
based. It will show conclusively that the court could not have 
relied on this Ist specfication as supporting any offense provided 
against by the Act of March 2, 1863. 

It was as follows: 


(LOUISA McKINNEY’S CASE. ) 
EVIDENCE FOR PROSECUTION 


Loutsa McKinney, (Claimant, ) p. 190. 

Never made claim for her husband's (Wyatt McKinney) back 
pay and bounty. There is money coming to me from the Govern- 
ment—it is $300. I got part of it—I got $156.75 in September, 
1870, at Danville, trom Mr. Runkle, and this is all. I loaned it to 
Master Nath. McKinney, and he has $80 of it yet. When I got 
this money I put it all, except $7.00 in bank, gave it to Mr. Mc- 
Roberts or Mr. Dunn; don’t know McLane or Stanwood. 

Cross-ex. (p. 195.) Never saw accused before. He is not the 
man who paid me the money—I am sure of It. 
fut. Thtes, (o. 124. 

Knows Louisa McKinney. The Auditor had written her that she 
was entitled to over $300. H. B. Stanwood wanted to pay her 
about half, but under his advice she refused to accept it—this in 
Mary or June, 1870. 

Cross-ex. (p. 125.) 

Ques. ‘‘State whether the accused himself was present at any 
time during these transactions ?”’ 

Ans. ‘‘No, sir.’’ 

John J. McRoberts, (p. 196.) 

On 23d October, 1870, she deposited with me $150, and she had 
some more—about $5; she had the money tied up in a handkerchief 
—all new bills. 

James Welsh, (p. 198.) 

Went with Louisa McKinney to get money from the Government 
—was up with her when she was paid, and then went with her to the 
bank; she had the money in a handkerchief, and did not open it 
until she got to the bank, when she gave it to Mr. Dunn. 

Cross-ex. (p. 200.) Did not see the money paid, the crowd was 
so great. She was paid in Danville, and went to Stanford to put 
money in bank—went In a spring wagon—it took about two hours. 


Court adjourned. 
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EVIDENCE FOR DEFENCE. 


Hf. B. Stanwood, Bureau Agent, (p. 308.) 


I signed the name, “‘H. B. Stanwood,’’ on the paper you hand 
me; J. T. E. McLane signed his name; Louisa McKinney made her 
mark on the same paper in my presence and McLane’s. It was made 
at Danville, Ky., about 23d, October, 1870. 

Ques. ‘State what sum of money, if any, was paid to the Louisa 
McKinney, by whom it was paid, and by whom it had been furnish- 
ed for payment.’’  (p. 371.) 

Ans. ‘“‘I paid myself Louisa McKinney $318.77 at Danville, on 
or about the 23d October. It was furnished me by Gen. Runkle 
for payment.’’ 

[ signed my name to the paper vou hand me—the signature below 
mine is that of W. R. Boice. (p. 371.) 

Cross-ex. Did not know Louisa McKinney prior to date of pay- 
ment. Have no knowledge as to the amount paid Louisa McKin- 
ney except from the voucher handed me here. Louisa McKinney 
was paid between 9 and 10 at night in a house near Richmond, Ky., 
about roth of October, a year ago. Can’t recollect these dates. 

Ques. (By Court.) ‘Did you turn these vouchers (McKinney 
and Cavanaugh) over to Maj. Runkle as having been paid in full by 
you, and receive credit from him for the same?’’ 


A. “Tt did.” 


Let it be remembered that H. B. Stanwood was a man who held, 
as the record shows, tor a considerable length of time, a regular ap- 
pointment as a civilian agent of the Bureau, and that Major Runkle 
had authority to pay through him, as witness; 

Henry PB. Stanwood, (p. 368.) 

Was employed by accused in Freedmen’s Bureau in Kentucky. 
My commissiom was dated in April 1870; relieved in September or 
October, 1870: then acted as clerk for five or six months hunting 
up claimants. 

And if he had not been such agent, the custom and orders ot the 
Bureau warranted the payment through citizens and others not 
Bureau agents, as witness the following exhibits taken from the rec- 
ords of the Bureau R. F. and A. L., on file in the War Department, 
and which are specimens of many similar documents; 

Endorsement on communication from. Frances Taylor, dated Burks- 
ville, Ky., June 7, 1870, (T. 96, vol. 7, 1870,) requesting pay- 
ment of bounty due her as widow of Spencer Taylor, Co. C, 5th 
U.S.C. C., through the Postmaster or Assistant Assessor of that 
place. 


WAR DEPARTMENT, 
BUREAU R. FF. AND A. L. CLAiIm DIVISION, 
WASHINGTON, June 22, 1870. 


» 


Respectfully reterred to Bvt. Col. b. P. Runkle, U. S. A., Bu. B. 
KF. and A. L., Covington, Ky., to whom the C. D. O. reports 
vouchers in case sent March 11, 1870; it is suggested that Colonel 
Runkle pay this case through one of the U. S. officers named with- 
In, if, in his opinion, such a course would be sate. 

Byr. MA]. GEN. O. O. HOWARD, Comer. 
Signed W. P. DREw, 
‘Rureau R. fF. and A. L., 
Chief of Claim Division. 
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Endorsement on communication of J. M. Taylor, attorney, &c., 
dated Bowling Green, Ky., August 14, 1870, (T. 11, vol. 8, 1870, ) 
requesting early payment of certificate No. 531,072, Issued in 
favor of Maria Reagan, as mother of Presley Morrow, late of Co. 
[, 123d U.S. C. T., and complains of vexations and unnecessary 
delay in the payment of bounties to colored claimants in Ken- 
tucky, and asks that measures of reform be inaugurated. : 


WAR DEPARTMENT, 
BUREAU R. F. AND A. L. CLAIM DIVISION, 
WASHINGTON, August Ig, 1870. 
Respectfully referred to Major B. P. Runkle, U. S. A., agent 
and D. O. Bureau R. F. and A. L., Covington, Ky., to whom 
vouchers and funds in the case of Maria Reagan, named within, 
were sent February 9, 1870. Major Runkle will please take meas. 
ures to pay the claimant as early as practicable. 
The propriety of paying the case through the writer is suggested. 
By order of— 
Bric. Gen. O. O. Howarpn, U. S. A., 
Conemassioner, ete. 
(Signed) W. P. DREw, 
Agent Bureau R. fk. and A. L.., 
Chief of Claim Diviston. 
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Endorsement on communication of Docia Bowman, dated Burks- 
ville, Ky., September 25, 1870, (B. 57, vol. 8, 1870,) making 
affidavit that she 1s the mother of Lewis Motley, deceased, late of 
Co. I, 115th U. S. C. T.; that she has notified to meet Colonel 
senjy. P. Runkle at Bowling Green, Ky., on the gth prox., to re- 
ceive her money; that she is sixty years old and unable to make 
the journey, and requests it to be sent to the care of Major W. J. 
Hobson or W. G. Hunter, &c . . 
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WaAR DEPARTMENT. 
BUREAU R. F. AND A. L., CLAIM DIVISION, 
WASHINGTON, September 30, 1870. 


Respecttully referred to Major Benj. P. Runkle, U.S. A., Agent 
and Disbursing Officer Bureau R., F. A. L., Covington, Ky. 
The propriety of paying this case through one of the officers 
named within is suggested. 
The claimant has been informed of this reference 
By order of— 
BRIG. GEN. O. O. HOWARD, Come’ r. 
(Signed) W. P. DREw, 
Agent Bureau R., fy and A. L.., 
Chief of Claim Drvision. 


The second case relied upon by the Court of Claims to save juris- 


diction ot the Court-Martial was that of 
MAHALA CAVANAUGH. 


Specification 5th.—**In this: that Benxzamin P. Runkle, major, 
United States Army, retired, being on duty as disbursing officer of 
the Bureau of Refugees, Freedmen, and Abandoned Lands, and 
charged as such with the payment of claims of colored soldiers, or 
their heirs, for moneys due them for military service from the United 
States; and being as such disbursing officer duly directed to pay, 
and furnished with sufficient public funds for paying, the claim, 
amounting to one hundred and sixty-seven dollars and thirty-eight 
cents ($167.38, ) of one Mahala Cavanaugh, widow of Irvine Cava- 
naugh, late a corporal in Company B, 114th United States Colored 
Troops, did neglect and fail to pay the same in full, but did misap- 
propriate and apply to his own use ind benefit a large portion of the 
said one hundred and sixty-seve: dollars and thirty-eight’ cents 
($167.38, ) to wit, the sum of seventy-eight dollars and thirty-three 
cents (78.33), more or less, public money of the United States as 
aforesaid. This at or near Richmond, Ky., on or about the roth of 
August, 1870.”’ 

The finding of the Court on this specitication is as follows: 


Of the sth Specification, ‘‘Guilty, except so much thereof as 1s 
contained in the following words, viz: ‘the same in full, but did 
misappropriate and apply to his own use and benefit a large por- 
tion of the said one hundred and sixty-seven dollars and _ thirty- 
eight cents ($167.38), to-wit,’ and of the part so excepted Not 
Guilty.”’ 

The finding under the Second Charge, 5th Specification, identical 
with the foregoing (in effect, ) was 

‘Not Guilty.”’ 


-44 
EVIDENCE FOR PROSECUTION. 


Mahala Cavanaugh, (Claimant,) p. 64. 

Lived in Richmond, Ky. She made a claim—don’t know the 
amount. 

Ques. ‘‘Have you received any money from the Government on 
account of this claim for your husband's service ?”’ 

Ans. ‘‘I have.’ 

Ques. ‘‘How much did you receive?’ 

Ans. ‘‘$89.05—and that was all.’’ 

Don’t know who paid her, he had her touch a pen or receipt, &c., 
and that is all she knows about it. It was paid at her house, 10 at 
night. Edney Todd and Joe Irwin were present. Was paid a year 
ago last August 12, 1870 

Cross-ex. Cannot identify the accused as the man who paid her. 


, 


Joe Irwin, (p. 70.) 

A son of the claimant; saw her paid money from the Government, 
12 August, 1870—it was $8g.05 1n bills—he counted the money for 
her. Claimant’s daughter, Edney Todd, was present. Wm. Burn- 
ham came with the man who paid the money. Don’t remember 
the man who paid the money. 

Cross-ex. Don’t recognize accused as the man who paid the 
money. I[t was paid at ro o’clock at night. 
k:dney Todd, (p. 76.) 

She saw a man pay claimant some money 12th August, 1870, at 
Richmond, Ky., at 10 o’clock at night. He counted the money 
there $89.05. Her brother and Will Burnham were in the room. 


She dosen't know the man or his name, and would not know him if 


she saw him. 

Cross-ex. Can't describe the man who paid the money. Does 
not recognize the accused. 

Ques. ‘‘What money did he say he came to pay—what for ?”’ 

Ans. When mother asked him ‘Show much money there was,’’ 
he asked how much was coming to her. Mother said she didn't 
know, but there was right smart coming toher. He asked her ‘Show 
much right smart was,’ and she said she didn’t know. After he 
paid it he said, here is your money, and mother says, ‘‘that is not all 
the money coming to me.’’ He said, ‘‘no this is not the bounty, 
this is the back pay.”’ 


EVIDENCE FOR DEFENCE. 
FT. B. Stanwood, Bureau Agent, (p. 368.) 


Ques. ‘‘Who made the ‘mark’ on that paper ?’’ 

Ans. ‘‘The mark was made by Mahala Cavanaugh. I saw her 
make it. [ turned this voucher over to General Runkle. Told him 
it was paid and I received credit for it.”’ 
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Ques. State what sum of money, if any, was paid to Mahala 
Cavanaugh at the time of that signing, or about that time.”’ 

Ans. I paid her $167.38, or thereabouts. It was 35 or 40, I don't 
remember which. General Runkle furnished me the money to pay 
it. IT turned it over to him. Told him it had been paid, and I re- 
ceived credit for it. 

Ques. by Court, (p. 376.) Did you turn these vouchers (McKin- 
ney and Cavanaugh) over to Major Runkle as having been paid in 
full by you, and receive credit from him for the same ? 

Ans. [I did. 

The opinion of the Judge Advocate General of Army on the two 
foregoing cases, is summed up in these words, quoted by President 
Hayes, in his order: 

“Utes nowhere affirmatively established that he, Major Runkie. 
appropriated any money to his own use, and for alleged fatlures to 
pay, or to pay in full, on the part of Sub-Agents, L am of opinion 
that the accused can not be Justly held liable.’ 


The remarks made concerning the finding, &c., in the rst Specti- 
fication, rst Charge, apply with equal force to the 5th Specification 
under the same charge. | 

Therefore, the Court could not find Major Runkle guilty of any 
offense contemplated by the statute of March 2d, 1863, under which 
he was tried. There was no proper legal conviction, and wethowt 
such conviction under these two specifications they can not be relied 
on to save the purtsdiction of the court. 

We wish further to add here some remarks bearing on the 
extraordinary decision of the Court of Claims in holding that the 
findings under these two specification, save the jurisdiction of the 
Court-Martial. 

‘The crime charged, as found by the Court-Martial, is divided 
into three branches. Let us see if this is a-true division, and 
whether the finding made can be sustained. 

Taking one of these specifications, we find that it commences by 
reciting that Major Runkle being on duty as a disbursing officer of 
the Bureau of Retugees, etc., and charged with the payment of the 
claims of colored soldiers, or their heirs, for moneys due them for 
military service from the United States, and being as such disburs- 
ing officer duly directed to pay, and furnished with sufficient public 
, did: 
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funds for paying the claim, amounting to $ 
fail and neglect to pay the same (or, did pay thereof only the sum 


- 
of $——, and) but did musappropriate and apply to his own use 
and benefit the said sum of $——-; or, (did knowingly and willfully 
misappropriate and apply to his own use and benetit the balance of 
the said amount, namely: the sum of $——.) This at ——, Ky., 
on or about ——, 18—. 


[t is evident to the most casual observer that the very point and 


gist of this count in the indictment les in the charge that Major 


Runkle misappropriated the money, and applied it to his own use 
and benefit, yet of this the court finds him ‘* Not Guilty.”” Suppose 
as charged, that although supplied with funds to pay, and being a 
disbursing officer, it was his duty to make payment to a claimant, 
still he did not, on or about a certain day, pay that particular claim- 
ant, is that a crime for which he can be cashiered, fined and 1m- 
prisoned ? 

If this be a crime, then every disbursing officer in the employ- 
ment of the Government is lable to proscution and punishment, tt 
being only necessary to establish the following state of facts: 

Paymaster A had, on or about such a day, public funds in his 
hand to pay Lieutenant B; it was also the duty of Paymaster A, be- 
ing a disbursing officer, to pay Lieutenant B; therefore, because 
Paymaster A did not pay Lieutenant B, on or about that day, there. 
fore Paymaster A is guilty of a crime, although it is conceded that 
Paymaster A did not misappropriate the money, and there 1s no 
evidence that Lieutenant B applied for the money on or about that 
day. The absurdity of this conclusion is evident, and yet It is ne- 
cessarily the conclusion to which we are forced to arrive, if we follow 
the findings of the court upon these specifications, and endeavor to 
divide each of those under the first charge into two parts, and find 
Major Runkle guilty of not paying on or about particular days, and 
‘Not Guilty’’ of misappropriating the money. These specitica- 
tions cannot be so divided, but must be each taken as one whole 
and connected charge or count in the indictment, for we tind the 
charge under which these specifications are laid is— 

‘Violation of the act or Congress, approved March 2, 1863, 
(chapter 67, section 1,)’’? which is an act to punish the embezzle- 
ment of the public money, and now the court, under this very 
charge, find Major Runkle, upon these specifications, **‘ Not Guilty ”’ 
of embezzlement, which is the alleged crime they are to try, but at- 
tempt to find him ‘‘guilty’’ of not doing acts at particular times, 
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when there is no law offered to show that Major Runkle was re 
quired to do these acts at any given time, or times, place, or places. 

Take for instance a case of embezzlement in any criminal court. 
A clerk is indicted tor embezzlement, and it is charged against him 
that being furnished by his employer with money to pay a certain 
indebtedness, he did not, on or about such a day, at such a place, 
pay the said money, but did willfully misappropriate the same and 
apply it to his own use and benefit, all this against the statute in 
such cases made and provided. This I submit is exactly similar to 
the case of Major Runkle. Now, on the trial, what is it that the 
jury are to try?) Why the question is plain. The point in issue is, 
did the clerk embezzle the money, not did he on or about a particu- 
lar dav neglect to pay it to his employer’s creditor, and if on the 
trial the jury find that the accused did not misappropriate the 
money, then [ submit that the accused has been acquitted of the 
charge, and no judge would allow the jury to divide their verdict 
and find as the court in this case. has undertaken to do. It clearly, 
therefore, cannot be done as was here attempted, and the court hav- 
ing acquitted Major Runkle of the misappropriation of the moneys 
on these specification, has acquitted him of the only charges in 
them which were before the court, and therefore has acquitted him 
on all and each ot these specifications. To hold otherwise would 
lead us not only into the absurdity which [ have already shown, but 
also into, if it were possible, another still greater. 

Under the second charge on these same cases, it is charged that 
Major Runkle did willfully, and with intent to deceive his superiors, 
and to defraud the United States, and the said claimants cause re- 
ceipts to be executed by the said claimants on duplicate vouchers, 
for the payments to them in full of the amounts due, and did there- 
upon render and return to the Bureau of Refugees, &c., these false 
vouchers and receipts so executed; thus pretending that these sums 
had actually been paid by him, and thereby procuring credits for 
them, when in fact he had not made them. 

Now, it was clearly shown by the evidence and admitted by Major 
Runkle, that these vouchers had been forwarded by him to the 
Bureau, and in fact they were produced on the trial, and yet the 
court found that Major Runkle ‘‘ not guilty ’’’ on these specifications 
specifications under the second charge. 

See the absurd eftect therefore of these findings; if the action of 
the court; when it attempted to divide the findings on each of the 
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specifications under the first charge is allowed to be correct, the 
whole finding on any of these cases would read as tollows: 

ist. We find Major Runkle, being a disbursing officer and sup- 
plied with funds, “ guilty’’ of net paying such a claimant on or 
about such a day at such at such a place. | 

2d. We find Maior Runkle ‘not guilty’ of misappropriating 
these funds. 

3d. We tind that Major Runkle did not willfully and with intent 
to deceive his superiors and detraud the United States cause false 
receipts and vouchers to be prepared with set torth that these pay- 
ments had been made, and forward these false receipts and vouchers 
to his superiors and thereby obtain false credits on them; although 
it is conceded by him, claimed by the prosecution, and shown by 
evidence, that he did forward these vouchers, and we have already, 
in our first finding, found that the payments shown by these vouch- 
ers were not made, and theretore these vouchers are false, and also 
he did receive credits tor them. Therefore when we find him “not 
cuilty’’ we find that he did not cause to be prepared and forwarded 
these false vouchers willfully and with intent to deceive his superiors 
and defraud the United States; this means that he did not know 
they were false when he forwarded and took credit for them; it can 
mean nothing else. But these vouchers set out that certain pay- 
ments have been made which, in our first finding we found Major 
Runkle guilty “of not making,’’ therefore it follows that we find that 
Major Runkle, when he returned these receipts and vouchers to his 
superiors and took credit for the payments, as shown by them, be- 
lieved that he had actually made such payments either in person or 
through agents, although he had not in fact done so. 

This being the finding of the court, Major Runkle is cleared of all 
guilty intent which is the foundation of and constitutes any crime, 
and therefore he cannot be guilty of crime under the first finding, for 
the court itself has shown there was no criminal intent: but he is 
being tried on a criminal charge; therefore the first finding is super- 
fluous, and not properly made, because Major Runkle 1s either in- 
nocent or guilty of the crime, and on these specifications the court 
has, upon a full consideration of its findings, as I have just shown, 
found him innocent of any crime. 

We therefore claim that Major Runkle was and should be regard- 
ed as acquitted by the Court on the rst and specifications, under the 
first charge. 
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flow could the Court of Claims or any other revising authority 
determine which of the findings of the Court-Martial on the twenty- 
seven Specifications had weight with the members thereof. If twen- 
ty-four of them are thrown out because Major Runkle was illegally 
on duty at the time the offenses charged in these Specifications were 
alleged to have been committed, how is the jurisdiction of the Court- 
Martial to be saved by two Specifications in which the record shows 
he was not found guilty of violating the law under which he was 
tried, and was found guiltless of conduct unbecoming an officer and 
gentleman ? 

It is certainly not possible that it can be seriously contended that 
by merely inserting among specifications certain transactions dated 
before the claimant’s retirement, jurisdiction can be secured for the 
Court-Martial to try him for alleged offenses, when he was illegally, 
and without his own fault, on duty. If so, he might have been 
charged with murder, or any of the catalogue of infamous crimes, 
have been found guilty of trivial offense not contemplated by the 
Statutes with as much reason and fairness. Are these two cases all 
that could be found among the thousands, the money in which 
passed through Major Runkle’s hands during the years before he 
was retired? It is a slim foundation upon which to build the legal 
machinery with which to crush one of the soldiers of the Nation. 

That soldier begs leave to ask if this is the showing upon which 
any court will be permitted to deprive him of his honor and his com- 
mission, for which he paid with lis health, his blood and his fortune 
in the service of this Republic ? 

Is this the array of proof to be shown in justification for forcing 
this soldier to hand down to his children, with a wasted fortune, a 
torn and bloody uniform and cleyen empty commissions gained amid 
fire and death under the Union's battle flags, the bitter memory of a 
blackened and dishonored naine 

No! it cannot be. 

And now, as the remaining Specification through which the Court 
of Claims trusted to save the jurisdiction of the Court-Martial. 

The Appellant begs the Court to give careful attention to this 
showing. It is the record of an action most cruel and unjust; of 
violations of law most glaring and outrageous. 

The charge is: 

“Conduct unbecoming an officer and a gentleman.’’ 
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The specification: 

Specification rgth.—‘‘\n this: that Benjamin P. Runkle, major, 
‘United States Army, retired, being on duty as a disbursing officer 
“of the Bureau of Refugees, Freedmen, and Abandoned Lands, and 
‘charged as such with the payment of claims of colored soldiers, or 

heirs, for moneys duc them for military service from the 
“United States; and having in the performance of this duty of the 
“payment of claims, employed or made use of the services of one 
1). Smith, a citizen of Paducah, Ky., for the purpose of discov- 
“ering claimants and paying them amounts due them, and procur- 
‘ine their receipts for said payments, did receive from said C. D. 


sit 


‘Smith a letter, of which the following 1s a copy, viz: 


“PADUCAH, KENTUCKY, September 9, 1870. 
“Ben. P. RUNKLE, 
‘Major, United States Army, Cincinnati, Ohto: 

‘Enclosed find a list of persons whose claims have been allowed 
“but not paid oft. 

‘‘T do not want to write to General Howard to forward to you any 
‘“‘of them for fear of making some mistake, as I have done in one 
‘Gnstance, in the case of Peggy Turley, mother of William Bennett, 
“Company E, 8th, in which case the reply was that the vouchers 
‘‘had been returned to that office by you fazd. She is now with 
“her son Tom Turley, near this place, and I think she had better 
“be settled with. They don’t know what the answer is, as I have 
“told them that I would write you. Her son Tom knows how to as 
‘‘make a fuss. 

‘Also, I have to inform you that I have found near here, the only 
“child, now grown, that Perry McCracken left; send me the vouch- 
“ers and they can be ‘fixed.’ 

‘‘Also, I send you the claim of Betty McGuire’s children, which 
‘“T thought had been sent to your office, but had not; I found 
‘since you left here. 

‘‘Tackson Patterson, of whom I spoke to you as not having been 
‘paid, was here yesterday, and if he don’t get his money I can’t be 
“answerable any longer for the consequences, $187.50. You can 
‘“‘send it iess $25, and he will accept that. 

“You recollect you agreed to send me $61 for the sister of Sam 
‘‘Holmes. She lives in town, and says the sooner she gets, &c. 

‘Enclosed I send you some vouchers for payment. 


“(. D. SMITH. 


‘‘And further, that the said Benjamin P. Runkle did read the 
‘aforesaid letter, which contains dishonest and dishonorable propo- -_ 
‘‘sitions, made to him by the said C. D. Smith, but afterwards, and 
“with a full knowledge of the contents of said letter, did continue to 
“employ the said C. D. Smith as an assistant and agent for him, 
‘ “Runkle, in the disbursement of public moneys. All this in the 


Pe ties SE Be eR ee te 


mes 


— 


x 


~_s 
‘States of Kentucky and Ohio, on or about the month of Septem- 
‘“‘ber, 1870.”’ 

The finding of the Court on this specification was a follows: 

Of the zgth Specification, ‘Guilty, except so much thereof as is 
contained in the following words, viz: ‘and paying them amounts 
due them, and procuring their receipts for said payment,’ and also 
the words as an assistant and agent for him, Ruzzfle, in the dis- 
bursement of public moneys,’ and of the part so excepted, Not 
Guilty.”’ 

It is submitted that this finding takes the whole life and strength 
out of the specification, leaving it worthless as supporting the 
charge. 

Remembering that there was no charge of conspiracy with Smith 
to defraud, nor a line of evidence to prove one, let us examine what 
is left of this specification. 

Simply two allegations. 

ist. That Major Runkle used C. D. Smith, a claim agent, to dis- 
cover the whereabouts of colored soldiers. 

2nd. That he read a letter trom said Smith, which letter contain- 
ed dishonest propositions. 

Suppose the first allegation was true, would it constitute conduct 
‘‘unbecoming an officer and gentleman?’’ Suppose no other man 
knew the whereabouts of the soldier or could identity him, what was 
to be done? The Record of the trial shows that there was often 
great difficulty in identifying claimants to bounty, and, notwithstand- 
ing every precaution, mistakes were made. 

It is submitted that such charges as ‘‘conduct unbecoming an 
‘‘officer and gentleman,’’ should be caretully guarded. If Major 
Runkle could be found guilty of such conduct for permitting a claim 
agent to bring in his clients, or for even sending him out after them, 
he might be found guilty of such conduct for hiring a man of bad 
character to carry a trunk, or black his boots. The peculiar notions 
of a court might lead to great absurdities 

But it is necessary that attention should be given to the evidence 
produced tO Support this specification, not only to show of what the 
Court found Major Runkle guilty, but the further and very tmport- 
ant fact that in the order of Secretary Belknap, the testimony of the 
only witness, that goes to sustain the charge that Major Runkle read 
the letter was stricken out, and the assumed approval of the finding 
under Charge Second based on other specifications. 
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As to the tirst allegation that Major Runkle employed C. D. 
Smith in any capacity whatever, the testimony was: 
C. D. Smith, (p. 362.) 

Have lived in Paducah, Ky., since February, 1867... Have known 
General Runkle since 1866. Am an attorney at law and claim 
agent. Have assisted in a great many cases in the discovery and 
identification of claimants within the past three years. The last 
was in the fall of 1871. Never paid any bounties. I found and 
identitied claimants for Keyes, Runkle and Ray. 

Cross-ex., ( p. 307. ) 

Never paid a bounty case for accused. The business I transacted 
for Major Runkle at the office ot J. E. Woodward, in Paducah, 
Ky., was to give him information in regard to claimants that | 
knew. 

J. £. Woodward. 

I am surveyor of the port at Paducah, Ky.; have lived there thir- 
teen years; know C. D. Smith, an attorney in Paducah; office in 
same room; became acquainted with General Runkle two or three 
years ago. General Runkle and Smith met at my office several 
times; the last time was a year ago next month. General Runkle 
was in my office several times during his stay in Paducah. Don’t 
know of any business General Runkle did then with Smith. Only 
know that Runkle paid off colored men. Smith and Runkle had 
interviews at my office every time Runkle was in town. Don't 
know that Smith was employed by accused in the Bureau business. 
It appeared to me that Smith would get the claims of colored men, 
and Runkle would come there and pay them off. ‘‘Smith would 
get him the names of the men. ‘That was all I saw.’’ 

Cross-ex. The office I name was a public office. Smiuth occu- 
vied this public office by my permission. Smith had been at Padu- 

ied th iblic office by my ] Smith had | t Pad 
cah six or seven years, and was largely acquainted with the colored 
people. The last two or three times Runkle was in Paducah he 
stopped at my house. 

This shows that Major Runkle ‘ised Smith just as he might have 
used any other claim agent who knew the whereabouts and identity 
of colored soldiers, employed him just as other Bureau officials em- 
ployed him, and transacted all his business with said Smith, in the 
public office of a United States Government official. Of so much 
the Court-Martial found him guilty, but does that support, or, could 
the court have considered that it supported the charge? 

As to the second allegation; that Major Runkle read the letter 
said to have been written by Smith. 

If he had, and yet permitted Smith to bring in his clients, which 
he could not well prevent, the fact would hardly support so grave a 
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charge. Even United States officials are sometimes compelled to 
do business with designing rascals. 

But here is the evidence. 

P. |. Overly, (p. 207.) 

Was a clerk in the Freedmen’s Bureau, in Covington, Ky., in 
1870, under General Runkle; knew C. D. Smith, of Paducah, Ky., 
don’t know that Smith was employed in any capacity by General 
Runkle. 

Ques. p. 208. Do you know of a letter having been received at 
the office of the accused signed by C. D. Smith, dated at Paducah, 
and addressed to the accused in September, 1870? 

Ans. Along about that time there was a letter purporting to be 
from C. D. Smith, as stated, addressed to the accused. 

Ques. When and where did you last see that letter and in whose 
possession was it? 

Ans. It was in my possession the time that I last saw it; I don’t 
remember the date. 

Ques. Have you the original letter now ? 

Ans. No, sir. 

Ques. What did you do with it? 

Ans. I destroyed it. 

Ques. Was it ever in the possession of the accused ? 

Ans. Not to my knowledge, further than to take hold otf it. 

Ques. Did you make a copy of that letter ? 

Ans. No, sir. 

Ques. Do you know that a copy of that letter was made by any 
person ? 

Ans. I don’t know that a correct copy was made by any one. 

Ques. Look at the paper now shown you and state whether it 1s 
a copy of a letter from C. D. Smith to the accused, referred to in 
your previous answer. 

[The accused objects because there is no testimony tending to 
show that the original was the letter of the person by whom it pur- 
ports to have been written, and no testimony to show that it was 
read by the accused. Objection 7o/¢ sustained. | 

Ans. I cannot say that it is a true copy; I never copied the 
letter. 

Ques. Do you know the handwriting of the paper which has 
just now been shown, and whose ? 

Ans. It is my handwriting. 
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Ques. Did you read the letter from C. D. Smith to the accused ? 
Ans. The letter purporting to be from C. D. Smith I read. 
Ques. How long after its receipt at the office was 1t destroyed by 
you? 
Ans. I cannot say the time; it was not a great while. 
Ques. State as near as you can. ~- 
Ans. It was shortly after, but I can’t give the date, &c. 
Ques. Was it a week after? 
Ans. I presume it was more than a week. 
Ques. During the time that elapsed between the receipt of letter 
and its destruction by you where was it, and in whose possession. 
Ans. It was on the desk of Lieutenant Keys, in the office, for 
some time, and then it was in my possession after that for a time. 
Ques. Was Mr. Keys in the office of the accused? 
Ans. Yes, sir; in the building kept as a Bureau office 
Ques. Was Mr. Keys a clerk in the Bureau? 
Ans. He was an officer in the Bureau; he was Lieutenant and 
acting as Adjutant. 
Ques. Whose Assistant Adjutant General was he? 
Ans. General Runkle’s. 
Ques. State what this paper is Xe. : 
Ans. As I stated, it purports to be a copy of a letter purporitng 
to be from C. D. Smith. 
Ques. Are the words in this paper your own words, or whence 
did you obtain them ? 
[| Objected to by the accused, because the answer would involve 
improper testimony as to the alleged original letter. Objection zof 
sustained. | 
Ans. From a copy of a letter purporting to be a copy ot a letter 
purporting to be from C. D. Smith. 
Ques. Did you ever compare this copy with the original ? 
Ans. No, sir. 
Ques. From your recollection of the contents of the original 
letter, state whether this paper shows such contents. 
[Objected to by the accused, because it is a leading question, and ait 
because the paper was not compared with the original. Objection 
not sustained. | 
Ans. I don’t know that it does; it may not agree in the words or 
running of the letter. 


Ques. Do you recollect what the original did contain ? 


Ans. No sir. 

Ques. When was this letter written purporting to be a copy ? 

Ans. [| think it was in September, 1870. | 

Ques. p. 216. Was the paper written before or after the origt- 
nal was destroyed ? 

Ans. Before. 

The Judge Advocate proposed to offer in evidence the paper first 
offered to the witness, [i. e. the copy of a copy of alleged letter from 
C. D. Smith to General Runkle.] The accused objected, because 
there is not a sufficient evidence that it is a true copy, and because 
there is a affidavit attached to it which it would be improper for the 
court to read. 

Judge Advocate. The paper was copied by a man who had read 
the original letter, and who now testifies that this purports to be a 
copy. I offer it for what it may be considered worth. 

Page 221. (Objection zo¢ sustained and paper accepted.) 

The Judge Advocate read the paper, (Ex. No. 18.) The accused 
asked that all the statesments of the last witness, relative to the 
paper, (Ex. No. 18,) be not considered as evidence, the paper itself 
not having been offered as evidence. 
~ The Court dd not grant the request. 

CYOSS-€X. } 

Ques. What did you mean by saying that the accused had the 
letter purporting to be from C. D. Smith, or touched tt ? 

Ans. When he returned to the office I had the letter; I went 
into his room with other letters and reached them to him. 

Ques. What then became of the letters ? 

Ans. He was sitting with the desk over to his left, and he threw 
them all over on his desk or table as soon as I handed them to 


him. 
His office was on the first floor; Capt. Keyes was on the second 


floor. There were a dozen or fifteen letters received that day, as 
near as I can remember. He did not open the letter whilst I was 
there ; don’t know that he ever opened that letter. I saw it about 
two hours afterward lying with the other letters on the desk where 
he threw it. I put it in my pocket, and carried it home and threw 
it in a trunk where I kept papers, where it remained for a month or 
may be two months. Don’t know when [| next took the letter in 
my hand, but when I did I destroyed it ; don’t know that any one 
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had it in the meantime. No one copied it after I took it the second 
time ; never saw any one copying it at any time. 3 

Ques. ‘‘When you say that the paper shown you here to-day ts 
a copy of a paper purporting to be a copy of a letter purporting to 
to be from C. D. Smith, what do you mean ?”’ 

Ans. ‘‘I mean that was a copy of a letter brought to me, and 
the party stated that it was a copy of a letter purporting to be from 
C. D. Smith. ”’ 

Ques. ‘‘Who was that party ?’’ 

Ans. ‘‘S. S. Wager. The copy Wager handed to me was in 
handwriting ; so far as I know it was made in Gen. Runkle’s office 
soon after I opened the letter. ”’ 

Ques. ‘‘What do you mean by saying you opened the letter? ”’ 

Ans. ‘‘I opened the letter as it was thrown on the desk of Lieut. 
Keyes when the mail was brought to the office. 

{ don’t remember that it was opened before I first saw it. 

I don’t think Gen. Runkle read half of the letters brought to 
him. In the General's absence Lieut. Keyes opened the letters. 
The copy of C. D. Smith’s letter was made prior to my seeing the 
original the second time. The accused was only in the office a 
short time that day. 

On Re-direct Ex. witness testified that— 

When accused received his official letters he would look over one 


or two and then throw them down—he did not read more than half 


of them. From the position he threw them on the table, and the 
position [ found them in I judge he did not take them and read 
read them after I went out. 

The writing of the letter purporting to be from C. D. Smith 
looked like Smith’s hand. Wager asked me to make a copy of this 
letter he had made. I did so, and then destroyed Wager’s copy 
with the original. ’’ 

What have we here? A witness producing what he says in a 
paper purporting to be a copy of a copy of a letter purporting to 
have come from C. D. Smith, which letter he purloined from the 
office of Major Runkle, some one copied it and he destroyed it, and 
this worse than secondary evidence the spawn of a vile blackmail- 
ing conspiracy, 1s received by the court-martial in spite of the objec- 
tions of the claimants counsel; that the letter was received in the 
absence of Major Runkle; that on Major Runkle’s return this wit- 
ness handed Major Runkle the letter, with a dozen or fifteen others; 
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that Major Runkle did not open the letter then, but threw it with 
the others on the table; that shortly after (two hours) the witness 
found the letter on the table precisely where Major Runkle left it; 
put it in his pocket, carried it away, and retained it in his possession 
until he destroyed it. 

[s it. possible that the court-martial could have found Major 
Runkle guilty of dishonorable conduct upon such evidence as this ? 
No, and it is a shame that the highest court in the Nation should be 
compelled to look into the dirty villainy of such petty conspirators 
as these witnesses show themselves, by their own testimony, to have 
been. 

But here follows the evidence of another manipulator of letters 
(of whose character all can judge, both from his own testimony and 
that of Ee. W. High }, and is more to the point. 

This is the man whose evidence was rejected by the authority un- 
dertaking to review the Court-Martial proceedings, and it will be 
noted that his is the only testimony given to support this 14th Spec- 
ification. 

» Wager: 

Mr. Overly handed me a letter to read that was signed by C. D. 
Smith, and I read it. About two days after its receipt at the office 
Mr. Overly made a copy of the letter before he handed it to me, and 
another a day or two afterwards. [| examined the copies with the 
original. kx. No. 18 isa copy of the letter that was made by Mr. 
Overly. Don’t know that the accused had the original lettar from 
C. D. Smith. 

Cress-¢x., > & Wager. 

Don’t know when Smith’s letter was received at Bureau office, or 
who got it from the mail. Accused was in Washington when the 
letter was received. Saw letter lying on the desk of the accused 
two or three times after he had returned from Washington. I am 
now a clerk in the War Department, since May 20. 

‘The paper handed me is in my handwriting and directed to 
Colonel Runkle.’ (Ex 68 ) 

[Ex. 68 offered in evidence as showing witness’ attempt to levy 
blackmail, &c. The Judge Advocate objected. Objection szs- 
tatned. | | 

Witness admits Ex. Nos. 20, 21 and 22. 

Ques. ‘‘ Had you not, some time in the latter part of March or 
the early part of April, 1872, at the office of the Freedmen’s 
sureau, at Louisville, Ky., a conversation with P. J. Overly, who 
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has been examined as a witness in this case, and did you not in said 
conversation say to said Overly that you had been offered a clerk- 
ship in the War Department if you would furnish evidence against 
the officers of the said Freedmen’s Bureau in Kentucky, and did 
you not then and there mention the name of the accused as among 
the officers against whom that evidence was desired to -be furn- 
ished 2”’ 

Ans. ‘‘] did have a conversation; I did say to him, and em- 
phatically told him that I had refused it. It is very possible that I 
did mention the name of the accused.’’ 

Ques. ‘‘ Did you not say that the salary of said clerkship would 
be $100, and that Major Clapp had made the offer and could give 
= ae 

Ans. ‘‘I did so, sir.’’ 

| Accused asked reconsideration of last decree of court of yester- 
day. Granted, but declined to change order. ] 

Cross-examination of Wager continued: 

Oues. Did you not, after the said conversation with Overly, re- 
ceive the appointment referred to? 

{ Judge Advocate objected, because irrelevant. Szstazned. | 

Ques. ‘Did you not, in conversation with E. W. High, on or 
about the 21st of January, 1872, in Louisville, say, in substance if 
not in terms, ‘damn Runkle; if he does not keep me in office or 
provide for me I will make him smart?’ ”’ 

Ans. ‘‘I didn’t, sir; did not make threats against Runkle to 
Graham nor Theodore O’ Neal, in Cincinnati nor to Burbridge.”’ 

The following is the evidence of E. W. High, regarding this wit- 
ness for the prosecution, who gives the only testimony supporting 
the charge that Major Runkle read the letter: 
ki. W. Fligh, (p. 521.) 

Knew Mr. Wager first in 1869 in Louisville, Ky. Witness was 
asked what Wager had said to him about accused. 

Judge Advocate objected, and od7ection sustained. 
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Oues. Did Wager say to you on any occasion ‘‘ Damn Runkle. 
If he does not keep me in office or provide for me, I will make him 
'? (p. 525.) 


Objected to; objection not sustained. 


smart’ 


Ans. ‘‘ He certainly did.’’ (p. 528.) 
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Ques. ‘“* Did Wager say to you in 1871 or 1872, ‘ Damned if he 
would be put out of office—that he had his thumb on Major Run- 
kle, and he dare not do it?’ ”’ 

Ans. “Inthe year 1871, Mr. Wager used such language to me; 
at the office of the Freedmen’s Bureau in Kentucky.”’ 

Ques. State if S. S. Wager, in March or April, 1872, when you 
asked him the duties of the appointment he was to receive, said in 
substance: ‘‘ Nothing; I am to remain at Lebanon—sit, [down, | 
smoke my pipe, and draw my $100 per month, and await orders.”’ 

Ans. ‘‘ That was in substance, I think, what he said.” 

But no matter about his character, the Court-Martial committed a 
fatal error in connection with the admission of his testimony. 

In the order of the Secretary of War, approving the proceedings 
and announcing the sentence are these words: 

I]. ‘“ The proceedings of the General Court-Martial in the fore- 
“going case of Major Benjamin P. Runkle, United States Army, 
‘‘(retired,) are approved, with the exception of the action of the 
‘Court in rejecting as evidence a certain letter written by a witness 
‘‘for the prosecution, and offered to impeach his credibility; also in 
“unduly restricting the cross-examination of the same witness In re- 
“lation to the motives influencing his testimony. 

‘“TInasmuch, however, as in the review of the case it was deter- 
“mined that the whole testimony of this witness could be excluded 
“from consideration without impairing the force of the testimony of 
“the prosecution, upon which the findings rest, the erroneous action 
“of the court in this respect does not affect the validity of the sen- 
“tenes.” 

And thus the evidence given by S. S. Wager disappears trom the 
case, and with it the 14th Specification, 2d Charge, and with them 
all claims that this Specification saves the jurisdiction of the Court 
must also disappear. | 

No conviction can be claimed upon this Specification, and it will 
not avail to save the jurisdiction of the Court-Martial. 

In regard to the remarks of the Court of Claims touching the 
power of a Court-Martial to find an officer guilty of conduct unbe- 
coming, etc. The Court of Claims, quoting Winthrop’s Digest 
whatever that may be, says: ‘‘It is not necessary that the act or 
‘conduct of the officer should be immediately connected with or 
‘Should directly affect the military service. It is sufficient that it is 
“morally wrong and of such a nature that, while dishonoring or dis- 
‘‘oracing him as a gentleman, it comprises his character and posi- 
‘“‘tion as an officer of the Army.’’ 
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In this the Court means to assert, if it means anything, that there 
is a crime known to the law as conduct unbecoming an officer and 
gentleman. This according to the Court, er the unknown digest, 1s 
a moral wrong that dishonors or disgraces an officer. It does not 
apply to a private who is not supposed to be a gentleman, and can 
serve his country as a soldier without being affected by dishonor or 
disgrace. It can not be brought against any citizen in civil life. A 
complaint made to a grand jury that a party had been guilty of con- 
duct unbecoming an officer and gentleman would be relegated to 
things that amuse. But in the eyes of this erudite court so much 
enlightened by Winthrop’s Digest, it 1s in itself a grave offence, and 
will alone justify the punishment of an officer when such 1s held 
guilty by the court. 

Now what constitutes the difference between a citizen of the 
Republic and an officer of the army on the retired list who is not 
under the rules of discipline and under the law, is not subject to 
orders from any military source, is hard to understand. 

If your honors please, this phrase of ‘‘conduct unbecoming an 
officer and gentleman’”’ has the same meaning and significance as 
the charge made in an indictment of an offense ‘‘against the peace 
and dignity of the State,’’ It is a mere form through which the 
crime is set forth in the charge before a Court-Martial or embodied 
in the counts of an indictment. If on trial the counts of the one or 
the specifications under the other are not sustained by proof, there 
is nothing left of the charge of an offense against the peace and 
dignity of the State, or in conduct unbecoming an officer and gentle- 
man upon which to found a verdict. A citizen is a criminal and 
offends the peace and dignity of a State by the committal of a crime, 
an officer in like manner assaults the service in conduct unbecoming 
an officer and gentleman when guilty of a crime recognized by the 
code of criminal law. 

It seems an abuse of your Honor’s patience, and an absurd waste 
of good paper to argue a proposition so plain as the foregoing, but 
[ desire to invite your Honor’s special attention to the fact that the 
condemnation of a gallant officer upon whose good name and brilli- 
ant record not the shadow of a taint was ever cast, and who was 
actually acquitted on the rst and 5th Specifications under both 
charges, and the evidence supporting the r4th Specification, Second 
Charge, was stricken out by the supposed reviewing authority; and 


~~ 


= 


Sind 


= 


that upon these three Specifications the Court of Claims proposes 
that the jurisdiction ot the Court-Martial shall rest. I desire, I say, 
to invite your attention to the fact that this condemnation to a pun- 
ishment more terrible to him than death, is upheld by the Court of 
Claims upon a vague and general supposition of conduct unbecom. 
ing an officer and gentleman, and that this high Court actually 
quotes a so-called digest, never before recognized, to the effect that 
conduct morally wrong compromising the reputation is sufficient to 
sustain a verdict of guilty of a criminal offense, although the offense 
was not and could not be proven. What the learned Court means, 
if it means anything, is not that the character is compromised, for 
that can be done only through the commission of some offense or 
crime, but that the reputation, which depends upon the opinion of 
associates has been damaged and its unfortunate owner can, there- 
fore, be subjected to an extreme punishment. This fetches us to the 
climax of absurdity. The Court-Martial in utter disregard of both 
form and substance found in the law of evidence, condenses into a 
judgment general opinion which seems to have been that of both 
Courts in advance of any proof whatever. 

To state the case as briefly and clearly as possible, the Court of 
Claims, to save the jurisdiction of the Court-Martial, holds that hav- 
ing got the defendant into Court on charges of offenses he did not 
conemit, he can then be tricd for ofienses barred by the statutes, and 
thus, securing their hold, the Hon. Court ‘‘ proceeds to graver 
matters,’’ which means to condemn on an obscure charge of a moral 
sort set forth in the unknown digest, and no where else recognized, 
as bad character (reputation) which unfits an officer to associate 
with gentlemen. 

There is in this connection a most extraordinary condition that 
goes to show that the Court of Claims was as oblivious to the facts 
of the case as it seems ignorant of the law. After its fatal admission 
of non-jurisdiction the Court seeks-to avoid by the assertion that 
the defendant Runkle ‘‘ was on duty when that act [act ordering 
‘retired officers relieved] was passed January 20, 1870, was still on 
“duty when he was placed on the retired list December 15, 1870, 
“and remained on duty without any new assignment to it, till he 
‘was arrested for trial in the autumn of 1872.’’ That is to say be- 
cause he was not assigned to duty alter the passage of the Act of 
January 20, 1870, the law did not apply to his case. Now I am 


saved an argument upon sO monstrous a proposition by the facts. 
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The law passed January 20, 1871. It required that retired officers 
should be relieved within thirty days. Major Runkle was retired 
December 15, 1870, and should have been relheved immediately 
but was not relieved for more than six months to-wit, July 1, 
1871. He did not remain on duty * * ‘‘till he was arrested for 
trial in the fall of 1872.’’ The War Department admitted the legal 
necessity for his relief July, 1871, and did not arrest him for trial 
until July, 1872. 

It is further submitted, that 1f the court erred, as the order ap- 


nad 


proving the sentence declares, ‘“‘in rejecting as evidence a certain 
‘letter written by a witness for the prosecution, and offered to 1m- 
“peach his credibility; also unduly restricting the cross-examination 
‘“‘of the same witness in relation to the motives influencing his testi- 
‘mony’ ¢h7s error vitiated the whole proceedings, they were null 
and void, and no approval whatever, or by whomever made could cure 
the defect. 

The evidence of the chief (and in effect only witness) testifying in 
behalf of the prosecution in this 14th Specification is thrown out by 
the reviewing authority because the Court-Martial refused to admit a 
letter tending to impeach his credibility and unduly restricted his 
cross-exaimination, and yet it is claimed that the findings should 
stand, and the Court of Claims goes so far as to rest the jurisdiction — 
of the Court-Martial on this very 14th Specification. As well say 
that when one juror is disqualified the verdict of murder shall stand 
because the eleven men were church members in good standing and 
could therefore be trusted. 

This, it is submitted, disposes of the holding of the Court of 
Claims, that these Specification save the jurisdiction of the Court- 
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Martial, and we can “‘ pass’’ with the Court, to ‘“‘graver matters.’’ 


The next question is as to the approval of the proceedings, find- 
ings and sentence by the President of the United’ States, as the law 


required. 
The Appellant claims that the Court below erred in holding the 


approval of the proceedings, finding and sentence of the Court- 
Martial by Wm. W. Belknap, Secretary of War, to be the approval 
of the President of the United States required by law. 


eal 


The complainant contended: 
That there was no review and approval of the proceedings, find- 
ings and sentence; that if there was, the record does not show such 
approval on its face, and the same cannot be presumed. Or, to 
state the case in the words of General Charles Ewing (one of the 
counsel for Major Runkle), who was a gallant soldier, a thorough 
lawyer, a true friend and Christian gentleman: 

‘The record does not show that the ‘whole proceedings,’ includ- 
‘ine finding and sentence, were laid before the President of the 
“United States, and by him confirmed or modified, but, on the 
‘contrary, it does show that the record was reviewed and the order 
‘approval made by the Secretary of War, in his own office, and 
“ain his own name.’ 

This proposition is proved by the Official Record of the Court- 
Martial. When this document was laid before President Hayes, 
there appeared upon it but one endorsement as tollows: 

The proceedings of the General Court-Martial in the foregoing 
case of Major Benjamin P. Runkle, United States Army, (retired), 
are approved, with the exception of the action of the court in re- 
jecting as evidence a certain letter written by a witness for the 
prosecution, and offered to impeach his credibility; also, in unduly 
restricting the cross-examination of the same witness in relation to 
the motives influencing his testimony. 

Inasmuch, however, as in the review of the case it was deter- 
mined that the whole testimony of this witness could be excluded 
from consideration without impairing the force of the testimony for 
the prosecution, upon which the findings rest, the erroneous action 
of the court in this respect does not affect the validity of the sen- 
tence. 

The findings and sentence are approved. 

In view of the unanimous recommendation by the members of the 
court that the accused shall receive Executive clemency on account 
of his gallant services during the war, and of his iormer good 
character; and in consideration of evidence by affidavits, presented 
to the War Department since his trial, showing that accused is now, 
and was at the time when his offense was committed, suffering 
under great infirmity in consequence of wounds received in battle; 
and credible representations having been made that he would be 
utterly unable to pay the fine imposed, the President is pleased to 
remit all of the sentence except so much thereof as directs cashier- 
ing, which will be duly executed.”’ 

W. W. BELKNAP, 
Secretary of War. 

This endorsement is not dated at the Executive Mansion, but at 

the War Department (see record;) it is not signed by the President, 


somone) A inhi 


but by the Secretary of War; it recites that the evidence on which 
part of the sentence was remitted, was submitted, not to the Presi- 


dent, but to the War Department. It does not state that the 


“whole proceedings’? had been laid before the President as the law 
directs. It does not show that the President ever saw the record, 
or that the ‘* proceedings, findings and sentence ’’ were either con- 


firmed or disappr ved by him as required by law; but, on the con- 


trary, it bears on its face conclusive evidence that the Secretary oft 


War alone passed upon the ‘‘ proceedings, findings and sentence,’ 
and made the only approval that was made. 

This endorsement was accepted by the Adjutant General of the 
Army as the ‘‘statement’’ of the reviewing officer, which the law 
says shall appear upon the record before the sentence can be 
executed, 7. e., in the language of the Attorney General, it was 
thought to be ‘‘ the final judgment.’ It will be observed that it 


does not purport to be the certificate of one official as to the act of 


another official, as does the certificate of the clerk of a court, but is 
intended to be and 1s an original act by an official exercising power 
inherent in his oftice. It says the ‘‘ Avoceedings of the General 
‘Court-Martial in the foregoing case of Major Benjamin P. Runkle 
“are approved.’ * * * and ‘' The findings and sentence are 
“‘approved’’ It does rof say that these approvals are made éy ¢he 
President or by order of the President; it simply states that the pro- 
ceedings, &c., are thereby approved; it follows that these are the ap- 
provals of the official who made the endorsements. This endorsement 


‘ 


is then the ‘“‘statement’’—the judgment—of the official whose signa- 
ture is appended thereto—7. e., the judgment of W. W. Belknap, 
Secretary of War. 

‘““The power to review and confirm the sentence of a Court- 
Martial involving death, imprisonment or cashiering, is vested by 
law exclusively in the President, and is a judicial function, which 
cannot be delegated or vicariously exercised.’’ (65 Article of War, 
A. R., 1803, p. 495; Report Attorney General of England, quoted 
in ‘‘Clode’s Military Forces of the Crown,’’ Vol. 1, p. 515; O’ Brien’s 
American Law, p. 278; Opinions Attorneys General, Vol. 2, p. 28a; 
Opinions Judge Advocates General, title ‘‘ Reviewing Officers,’ 
‘* Approved and Disapproved,’’ I, and ‘‘ Record,’’ IV, 16 and 17.) 

It is, may it please the Court, we believe, well settled that Courts- 
Martial are courts of limited and special jurisdiction; and that it is 
essential to the validity of the judgments of such a court that its re- 
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cord should show affirmatively that it had jurisdiction, and that all 
of the proceedings were strictly formal. Where this is not shown 
on the record of the court, its judgment has always been held to be 
a nullity. 

Courts-Martial in the Army of the United States are regulated by 
‘The Rules and Articles of War,’’ and ‘‘ The Rules and Regula- 


os a tions for the Government of the Army.’’ The former are embodied 
in the Statutes at Large, and of the latter this Honorable Court 
has already said: (4 How. 117.) ‘‘ As to the Army Regulations, 


this court has too repeatedly said that they have the force of law to 
make it proper to discuss that point anew.’ 

These laws have been expounded by the Judge Advocates General 
and by the Attorneys General of the United States, and all officials 
whose duty it is to administer justice in the army, or to protect the 
citizen in his rights as a soldier must be guided by these laws and 
decisions. 

The sections of the laws named above that relate to the questions 
under consideration are as follows: | 

ist. The act of July 13, 1886, (S. L., Vol. 14, p. 92,) which de- 
clares that ‘‘no officer in the military or naval service of the United 
‘States shall, in time of peace, be dismissed from service except 

4 ‘upon and in pursuance of the sentence of a Court-Martial to that 
‘effect, or In commutation thereof.’ 

2d. The 65th Article of War, which says: ‘‘ Any general officer 
“commanding an army, or Colonel commanding a separate depart- 
“ment may appoint Courts-Martial whenever necessary. But no 
“sentence of a Court-Martial shall be carried into execution until 
“after the whole proceedings shall have been laid before the officer 
‘‘ordering the same, or the officer commanding the troops for the 
“time being; neither shall any sentence of a General Court-Martial, 
‘an the time of peace, extending to the loss of life, or the dismission 
‘fof a commissioned officer, or which shall, either in time of peace 
“or war, respect a general officer, be carried into execution, until 

| ‘fatter the whole proceedings shall have been transmitted to the Sec- 
‘retary of War, fo be lard before the President of the United States 
‘for HTS confirmation or disapproval, and orders in the case. All 
‘other sentences may be confirmed and executed by. the officer 
‘ordering the court to assemble, or the commanding officer for the 
‘‘time being, as the case may be.”’ 
3d. The act of July 20, 1868, by which it is enacted ‘‘ That no 
‘officer of the Army of the United States who has been, or who may 
‘hereafter be cashiered or dismissed from the service by the sen- 
‘tence of a General Court-Martial, formally approved by the proper 
“Reviewing Authority, shall be restored to the military service ex- 
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‘cept by a re-appointment, confirmed by the Senate of the United 
“States.”” (S. Ly VOL [4, p. F25.) 

It will be observed that the act of 1866 declares that a commis- 
sioned officer cannot be dismissed in time of peace except on the 
sentence of a Court-Martial, and that the Article of War provides 
‘that no sentence of a Court-Martial shall be executed until after 
the whole the proceedings have been laid before the reviewing 
officer and the sentence has been confirmed by him.”’ In the act 
of 1868 the confirmation required by the Article of War is called a 
“formal approval.”’ 

It follows, therefore, that an officer of the army cannot be de- 
prived of his commission 1n time of peace, on an order of the War 
Department that is founded simply on a judgment rendered by the 
President znzsupported by the ‘‘ proceedings, findings and sentence”’ 
of a Court-Martial; and that such an order has no legal eftect if it be 
issued in pursuance of the sentence of a Court-Martial which has 
nol been ‘“‘formally approved’’ by the President of the United 
States. 

Applying this conclusion to the case, now before your honors, 
I will say that if the War Department order in Runkle’s case was 
issued in pursuance of the sentence of a General Court-Martial . 
legally convened, organized and properly conducted, formally ap- 
proved by the proper Reviewing Authority, it was a valid order, and 
Runkle ceased to be an officer of the army on the date of its issue. 
But if that order was not so issued it had no legai effect, and the 
proceedings of the Court-Martial in his case had not been con- 
cluded, but were waiting the action of the proper reviewing 
authority when President Hayes acted on the record of the court. 


The official record shows that W. W. Belknap, Secretary of War, 
assumed to act as the Reviewing Authority in Runkle’s case, and 
that in fact he did review and approve the proceedings, findings and 
sentence. This, as we have seen, he could not do by virtue of any 
power conferred upon the Secretary of War by any law governing 
military trials, for these laws do not in any contingency make the 
Secretary of War a reviewing offfcer. There is no question as to 
who was the reviewing officer in the case; the law is quite clear on 
this point; it says that the whole record should be sent to the Secre- 
tary of War, not for #7s approval, but fo be lard before the Prest- 
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dent of the United States for his confirmation—z. e., tor his ** tormal 
approval. 

This is an admitted fact. 

Now it has never been asserted that the President’s ‘‘formal ap- 
proval’’ or ‘' confirmation '* does appear in this case; indeed, the 
record shows that President Grant did not review and approve, or 
take any other action in the premises. It follows, therefore, without 
the shadow of a doubt, that the War Department order that de- 
clared Runkle dismissed the service, was an ‘legal order, and that 
this gentleman has been continuously, from the date of his retire- 
ment, a Major on the retired list of the army. 

The only possible escape from this conclusion 1s tound in the as- 
sertion that although the law does make the President the Review- 
ing Authority in such case, still the legal presumption is that the act 
of the Secretary of War was the act of the President, and that his 
endorsement on this record was the formal approval of the President, 
that the law directs shall appear before the sentence can be 
executed. 

This I deny. There is no legal presumption that can affect this 
record except this, 2. Cs, that the record itself shows all that has been 
done tn the premises. The law does not give the Secretary the 
power to do this act for himself, or for the President. It nowhere 
appears on the record that the President directed him to do it, and 
further, it is no more competent for the President to delegate this 
power than it is for him to authorize another to sign acts of Con- 
gress. pardons, reprieves—or the sentence of death. Zhe /aw says 
the President shall formally approve the sentence of dismissal, and 
the practice of the service, and opinions of the Judge Advocates 
General show that the formal approval of the Reviewing Authority 
of any Court-Martial must be in writing, on the record, and s7gned 
by the Reviewing Authority. | 

It is well known to all military men, and to all lawyers who are 
familiar with the proceedings of courts-martial that a military trial 
is not conducted, as are civil trials, »efore judge and jury sitting 
together, where the law and facts are settled, a verdict rendered and 
judgment pronounced. On the contrary, a military trial is divided 
into two distinct parts entirely separated from each other in time 
and place, and neither of the parts standing alone is of any value or 
force. An officer on his trial is arraigned before an assemblage of 
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officers detailed tor the purpose, who hear and record the evidence, 
enter up an opinion as to the innocence or guilt of the accused, and 
suggest the punishment that they think should be inflicted. All of 
the proceedings had by these officers, including the evidence heard 
i by them, must be reduced to writing, and this ‘‘record’’ being au- 
it thenticated by fhe signature of the officer who presides over the 
a assembly and by the szgnature ot the officer who acted as recorder, 
is forwarded to the reviewing officer. 


When a trial has proceeded in due torm up to this point, the 
officers who sat on the first part of the trial have discharged their 
duty and have no further power in the premises. Still the action 
taken by them, though adverse to the accused, has not ripened into 
a conviction. The whole action so far is less even than the verdict 
of a jury without the sentence of a judge. Their proceedings have 
g Authority by his formal 


jut when the Reviewing 


no vitality or power until the Reviewin 
approval pronounces his sentence. | 
Authority has acted upon the case, he completes the trial. He 
makes of it a complete judicial act when he vev7ezs-—7. e., when he 
examines critically and deliberately—the whole record of the pro- 
ceedings, including the evidence, and /formad/y approves the same. 

Of the action of the Reviewing Authority, Attorney-General Bates 
says, (and here quote this because as this question is a novel one 
the opinion is of importance:) 

‘‘Undoubtedly the President, in passing upon the sentence of a 
‘court-martial and giving to it the approval, without which it can 
‘‘not be executed, acts judicially. The whole proceeding from its 
‘inception 1s judicial. The trial, finding and sentence are the solemn 
‘facts of a court organized and conducted under the authority of and 
‘‘according to the prescribed forms of law. It sits to pass upon the 
‘“‘most sacred questions of human rights that are ever placed on trial 
‘in a court of justice; rights which, in the very nature of things, 
‘‘should neither be exposed to danger nor subjected to the uncon- 
‘trolled will of any man, but which must be adjudged according fo 
‘Yaw. And the act of the officer who reviews the proceedings ot 
‘‘the court, whether he be the commander of the fleet or the Presi- 
‘dent, and without whose approval the sentence cannot be executed, 
‘Gs as much a part of this judgment, according to /aw, as 1s the trial 
‘for sentence. When the President, then, performs this duty of ap- 
“proving the sentence of a court-martial dismissing an officer, his 
‘‘act has all the solemnity and significance of the judgment of a 
“court of law,’’ (O. A. G., vol. x1, p. 21.) 


And Attorney-General Cushing says: 
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‘“The decision of the President of the United States in cases of 
‘this sort [courts-martial that cashier an officer] is that of the ulti- 
‘‘mate judge provided by the Constitution. Like that of any other 
‘court in the last resort of law, it is final as to. the subject matter.’’ 
(O. A. G., vol. x, p. 370.) 

The action of the Reviewing Authority in a court-martial case 1s, 
then, the judgment; it is final; there is no appeal from it. 


It will be observed that this judicial function is not an original 
power in the President, for the Constitution provides that ‘‘the Con- 
gress shall have power to make rules and regulations for the govern- 
ment of the land and naval forces of the United States.’’ (Art. I, 
Sec. 8.) ‘‘The Congress’’ has exercised this function in its adoption 
of the Rules and Articles of War and the Rules and Regulations for 
the Government of the Army. In the 38th chapter of the last of 
these acts Congress delegates the ‘‘judicial’’ power in the army to 
certain officers, and, in the following words, prescribes the mannef 
in which they shall discharge it: ‘‘Every court-martial shall keep a 
‘‘complete and accurate record of its proceedings, to be authenti- 
‘cated by the signature of the President and Judge Advocate. * * 
(Sec. 861.) The Judge Advocate shall transmit the proceedings 
‘without delay to the officer having authority to confirm the sen- 
‘tence, who shall state, at the end of the proceedings in each case, hts 
‘‘dectsion and orders thereon.’’( Sec. 896.) 

Any official when acting as Reviewing Authority is bound to this 
law to ‘‘state at the end of the proceedings in each case his decision 
and orders thereon.’ It will be observed that this law directs that 
the Reviewing Authority’s statement shal/ be made at the end of the 
proceedings in each case. So that if the record of a court embrac- 
ing the trials of a dozen officers is laid before him he cannot ‘‘state’’ 
his decision in lump, but must state a decision at the end of each 
case separately. It cannot, therefore, be denied, I think, that the 
‘“statement’’ that is here required is a written statement. True, 
the word ‘‘written’’ does not appear in the law, but neither does 
the word ‘‘verbal,’’ and as the law requires that the Court-Martial 
shall make a record ot all its proceedings, and that the President 
and Judge Advocate shall sign this record, and then directs that the 
Reviewing Authority—the authority that takes the final action and 
gives life to all that has gone before in the trial—shall ‘‘state’’ his 
‘decision at the end of the proceedings in each case,’’ it is quite 
evident that the statement here meant is a written statement. 
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Now where the law requires an officer to discharge a given duty 
as it evidently does in this case, by a decision in writing, it follows, 
I submit, as a matter of course that he must authenticate his de- 
cision by his signature. Attention is here directed to the fact that 
the law provides a ** recorder’’ for the court, who certifies over h7s 
signature, the judgment of the court, but that neither the law nor 
the usage of the service gives the reviewing officer a recorder or 
authorizes any one to enter up his judgment—it says that fe SHALL 
STATE HIS DECISION AND ORDER ON THE RECORD AT THE END OF 
THE PROCEEDINGS IN EACH CASE. Certainly there can not be any 
official act of greater moment to the citizen than thts statement of 
the Reviewing Authority in a case like the one under consider- 
ation. It is the most vital part ot the whole proceedings, and it 
would be absurd to hold, as it is held by all of the Judge Adjocates 
General and by Attorneys General, that the proceedings in a mili- 
tary trial, certified by the President of the Court, were fatally de- 
fective because the signature of the Judge Advocate was not at- 
tached, and at the same time hold that the statement of the Review- 
ing Ofhicer—fthe judgment that sends a man to death or toa disgraced 
fife—may be added to the proceedings as a memorandum in the 
handwriting of a clerk, and that the signature of the officer pro- 
nouncing sentence is not necessary. This, of course, cannot be 
true—such a ruling would be contrary to the whole spirit and letter 
of the law, common and statutory, that controls trials by Court- 
Martial. The Judge Advocate General has accordingly, time and 
again, decided that the action of the Reviewing Officer should be 
subscribed by him personally. 

The following are two of these decisions as given in the Official 
Digest of the decisions of the Judge Advocate General: 

ist. ‘‘ The authority exercised by a reviewing officer in taking 
“action upon the proceedings of a military court cannot be del- 
‘‘egated by him to another. It is an authority, not merely exec- 
“utive, but gzasz judicial in its nature, and it has been devolved 
‘‘by law specifically upon that officer. His ‘decision and orders,’ 
‘required by paragraph 896 of the Army Regulations, to be stated 
‘fat the end of the proceedings in each case, should be subscribed 
‘‘by him personally.’’ 

2d. ‘‘ffe/d, that the certificate of the reviewing officer, exhibit- 
‘ing his approval or disapproval of a sentence, and action thereon, 
‘should properly be authenticated by a signature written by himself, 
‘‘and that to impress his name, as usually written, by means of a 
‘‘stamp, was a practice not to be approved.’’ (Digest Opinions 
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‘Judge Advocate General, Title “Reviewing Officer,”’ 2 and 3, 
“page 332.) 

But aside from all authorities, the reasons supporting the opinion 
that the Reviewing Authority himself must make and sign ‘the ap- 
proval of a sentence that deprives an Officer of his commission in 
the army, are within the reach of any mind and stronger than all 
the ‘‘precedents’’ that were ever marshaled in any case. 

By the operation of law (65th Article of War) the duty ot ‘‘con- 
firming’’ a sentence of dismissal shifts trom the President to the 
General and frem the General back to the President again. This 
duty consists, according to the statutes governing the proceedings 
of Courts-Martial, the decisions of the legally appointed law officers 
of the army, and the practice in English Courts-Martial, 1st, In the 
Reviewing Officer (with the whole record of the trial before him) 
being satistied that the court has discharged its duty in sfrzct accord- 
ance with the law and that the punishment is not excessive; and 2d, 
In the Reviewing Officer endorsing on the record and signing an 
approval of the proceedings and the sentence. 

The law that imposes this duty on the officers of the Government 
does not prescribe one form for the Reviewing Authority to follow 
when he chances to be a commissioned officer of the army, and 
another tor the President when he acts as such. It says, “the officer 
having authority to confirm the sentence *“ * * shall state, at 
the end of the proceedings in each his decision and orders thereon.’ ’ 
‘‘Now, clearly, this law requires a// Reviewing Officers to discharge 
this duty alike. What is legal and sufficient for one is legal and 
sufficient for all, and what is not a compliance with this law if: per- 
formed by the General of the Army is not a compliance on the part 
of the President. 

There is no word in the law, nor can any legitimate inference be 
drawn from any, by which the character of this duty changes. It 
passes unchanged from the President to the General and back again. 
Therefore, if it is not obligatory upon the President to discharge this 
duty as stated, then there is no legal authority for imposing it upon 
the General; and if the law requires it of the General, then the Presi- 
dent must do it. But it is not denied that it is the duty of the Gen- 
eral to discharge this duty in the manner indicated, and the War 
Department has never failed to require it of him. 

Indeed it is admitted by all authorities, and has time and again 
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been decided by the highest law officers of the army, that when the 
commandant of a regiment or post, or the Department Commander 
or General of the army come to ‘‘confirm or disapprove’ the action 
of a court-martial, no matter how trivial or grave the result may be, 
he must make this confirmation or disapproval in writing, over his 
own signature, on the record of the court. How then can it be as- 
serted that the President when he comes to confirm or disapprove 
the terrible sentence of death or cashiering, is not bound to make 
and sign this sentence ? 

Now, as there is no law, judicial decision or legal principle, ihat 
exempts the President, when he passes upon a case that involves the 
honor or lite of a soldier, from the necessity of discharging his duties 
in the same formal mode that must, according to the letter and 
spirit of the law, be followed in fixing all punishments; and as this 
duty rarely arises, and may with perfect ease be performed by him, 
it is difficult to understand what sufhcient reason may be assigned 
to justify this new rule that the Bureau of Military Justice has been 
defending. In truth, it does not rest on any reason; it 1s simply 
suggested by a dull fancy that likens our Chiet Executive, in the 
discharge of his high office, to the Chiefs who ruled before the people 
made the laws that the ruler and people alike must obey. 

Certainly, all reasons that support the law and the decisions by 
which the duties of a Reviewing Officer are settled, do most per- 
emptorily demand that prescribed forms should be more strictly fol- 
lowed by the officer who inflicts the greatest punishment known to 
any law, civil or military, than they are by him who adjudges the 
lightest punishment in camp or garrison; and, consequently, if the 
illegal act to which we object, has time and again been committed 
by other Secretaries of War, their acts do not justify the action of 
Secretary Belknap in this case; and, even should it be shown to be 
a ‘‘custom,’’ still it would prove nothing except that more than one 
Secretary has assumed to do that which the law does not warrant 
him in doing. 

But, assuming that all sentences of death and cashierments, from 
the foundation of our Government, have been confirmed by the 
Secretaries of War, does it follow that the law, which declares that 
the President must discharge this judicial function in person, and in 
a particular way, means that he need not do it in person, but may 
do it by deputy? This, of course, is an absurdity—no custom, no 
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matter how well founded in wisdom it may be, will justify an official 
in departing from the strict forms prescribed by the written law. 
But even if a custom could sanction such a departure, still we have 
no custom that has grown into a law in this country, that affects the 
honor or life of any man in the public service. Such law cannot 
exist with us, for the all-sufficient reason that our army is governed 
in all particulars by statute law. Indeed, there is no prerogative 
belonging to our Chief Executive that is based on immemorial 
usage. Our President does not rule in military or civil matters by 
a Divine right; his powers are all plainly written in the Constitution 
or in the statutes, and no doubts but that any practice of our Presi- 
dents, no matter how uniform it may be, is illegal if it violates the 
written law; and what we assert in this case 1s, that the wr7tten liw 
is violated if a commission be taken from an officer except in pursu- 
ance of the sentence of a Court-Martial confirmed by the President 
under his sign-manual. This proposition cannot be answered by 
the statement that the illegal act complained of has been tolerated 


during two or three administrations, and 1s theretore legal—z. e., 
that the statute has given way to a practice that is not even a 


custom. 

There was atime in the history of our army when the statute 
gave the Commander-in-Chief the power to dismiss an officer per- 
emptorily——7. ¢., by order. This was an executive function, and he 
could, of course, exercise it by an order signed by any of his sub- 
ordinate officers; but by the act of 1866 that power was taken out 
of his hands, and since that date he cannot deprive an officer of his 
commission except in pursuance of the 65th Article of War and the 
896 paragraph of the Army Regulations. 

But if this alleged practice was not a violation of the statute, it 
cannot be accepted as law by a civilized people, for an official would 
not, in good conscience, De justified in refusing to a soldier the same 
protection to his honor or his life that is allowed him on trials that, at 
the worst, can result only in an arrest or loss of pay. For such dis- 
crimination against the highest and most sacred of human rights 
would find no support from any recognized principle of law; and, no 
matter how ancient or uniform its precedents, it is condemned by 
the maxim which declares that ‘‘a custom introduced against reason 
ought rather to be called a usurpation than a custom;’’ and it would, 
therefore, fail to receive the approbation of any upright judge. Of 
such a practice Chief Justice Dallas says: 


— 

‘Tf, when strictly examined, [a] practice. proves to have crept in 
against principle, or is not pretended to depend upon any positive 
authority, I can only say I must decide upon principle, and if prin- 
ciple and practice are at variance, practice must give way; and * * 
if the mischief be extensive, the proper remedy, if such there be, 
must be sought for and applied elsewhere.’* (Raum’s Legal Judg- 
ment, p. 125.) 

Not only is this alleged practice of approving the sentence of dis- 
missal under the hand of the Secretary of War a violation of both 
the letter and spirit of our statutes, the maxims of common law and 
good conscience, but it fails to find support in the English law or 
practice before military courts. Such a practice, doubtless, has 
no existence under any government founded on Jaw excepting this; 
and here it is very young, having only of late years crept into our 
service without warrant of law or the sanction of principle. 

Betore the law, and before all upright men, the honor of a soldier 
is more precious than his life. In time of peace they are, by the 
English law, placed together in the keeping of the sovereign, and 
are guarded with more care against unmerited forfeiture, under the 
sentence of a military court, than is the life of an ordinary citizen in 
the civil courts. On the sentence of a civil court the liberty or life 
life of an Englishman may be forfeited to the law; but not so the 
honor or life of an English soldier on trial under the military law, 
for ‘‘the sentence of a General Court-Martial, unlike the sentence 
of a court of ordinary criminal jurisdiction, which is complete when 
pronounced, <noperative until confirmed by the sovereign, or by 
an officer auly authorized, under the sign manual.’’ (Simmon’s 
Court-Martial, p. 358.) 

If, then, the clear intent and meaning of the laws governing our 
army need the light of precedent for its elucidation, we can get it 
only from the English law and practice, and in that light the duty of 
the President in Court-Martial cases that deprive a soldier of honor 
or life, is perfectly plain. It is fo endorse his action in each case on 
the record of the court, and to sign tt with his own hand. It there- 
fore follows that the second proposition in our brief, in this case, is 
law’. 

This being the law, there was no judgment against Major Runkle 
when he petitioned President Hayes to review the proceedings, find- 
ings and sentence in his case, and confirm or disapprove the action 
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of the court, as the law directs. The proceedings of the Court- 
j Martial in his case were incomplete—they were waiting the action 
of the ‘‘ proper Reviewing Authority;’’ and the accused had the 
legal right to demand, and it was the official duty ot the President 
to make the review, and to enter up the final judgment. This he 
did, and this judgment of his, in the language of Attorney General 
. Cushing, “like that of any other court in the last resort of law, zs 
final as to the subject matter.’ 
But the Court of Claims sets forth the serious point made by 
Major Runkle touching matters pertaining to questions involving 
death and dishonor in the following words: 
‘The question ts, whether this order it appears that President 
‘Grant confirmed the sentence of the Court. The claimant con- 
‘tends that it does not, and insists that the supposed confirmation 
‘was merely the act of the Secretary, and not that of the President, 
‘‘and so was no confirmation at all. It cannot be denied that this 
‘raises a question of no ordinary significance in the administration 
‘‘of military law; but we think it not of very great weight.’’ 


Here, then, we have a heavy article which does not weigh any- 
thing—a matter of extraordinary significance that does not amount 
to much, which, as opinions go, is doubtless logical. 

‘In the first place,’’? says the Honorable Court, ‘‘ it is important 
‘to note that there 1s not nor ever was, any law requiring the Presi- 
‘“‘dent’s confirmation of the sentence of a-Court-Martial to be af- 
‘tested by his stgn-manuatl.”’ 

Here we tind the learned Court laying great stress on the absence 
of statute law as though nothing 1s required without it, and before 
the page is finished invoking custom with great confidence. 

It is related that at the battle of Peach Tree Creek the Union sol- 
diers fought first on one side of the breast works and then on the 

é' other, but they were fighting in a good cause—to save and not to 
destroy—for honor and not against it. 

In reply it is submitted that without the szg7-manual of the Presi- 
: dent no record of a Court-Martial is complete. 

I. _ Because the Szgx-manual of the President is required to con- 
fer the honor of a Commission upon a citizen, and it stands to rea- 
son that the disgrace of a deprivation of that Commission should 
not be inflicted upon him with any less formality. 
~~ II. Because, if there be no Statute, custom should govern, and 
| jt has been largely the customs of Presidents to affix the Sign- 
manual, and the five exceptions cited by the Court of Claims cannot 
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make weight against a reasonable custom, for even if these illegal 
were tolerated, that does not make the action in this case legal. 

But let us examine these cases more closely, comparing the words 
used with those used by Secretary Belknap. 

tr. Case of Lieut. Wm. L. Colquhoun; the words used by Sec- 
retary Eaton were: 

“By command of the President.’ 

No such words appear upon the record in this case. 

2. Case of Major George B. Crittenden—Secretary Marcey used 
these words: 

‘‘The President approves of the proceedings and sentence in the 
‘‘case of Major Crittenden, and directs the proper order to be issued 
‘‘thereon.’’ 

The record shows no such statement by Secretary Belknap. 

3. It is stated that in the cases of Brevt. Lieut. Col. Montgomery 
and Lieut. Perkins, the determination of the President was in like 
manner signified, 1. e., as in the case of Major Crittenden. Such 
may have been the case, but the determination of the President was 
not in /7ke manner signified in the case of Major Runkle. 

4. This leaves the case of Lieut. Cochrane, the action in which, 
if the words quoted by the Atty. Genl. and court (The proceeding 


and sentence of the court are approved’ over the signature of the 


Secty.) are all, was simply no approval at all. 

III. Because where there is no Statute law, nor settled custom 
having the force of law in our service, the English practice, from 
which we took our Military System, should govern, and by the 
English Law it is held that the sentence of a Court-Martial, unlike 
the sentence of a court of ordinary criminal jurisdiction, which is 
complete when pronounced, is inoperative until confirmed by the 


Sovereign or by an officer clearly authorized éy the Stgn-manual of 


the Sovereign. (Simmons on Courts-Martial, 358.) 

IV. Because the 65th, ro6th, and ro8th of the Articles of War 
in force when Major Runkle was tried, provided: 

Art. 65. ‘‘Neither shall any sentence of a Court-Martial, in time 
of peace, extending to the loss of life or the dismission of a com- 
missioned officer, or which shall either in time of peace or war 
respect a general officer, be carried into execution until after the 
whole proceedings shall have been transmitted to the Secretary of 
War, to be laid before the President of the United States, for his 


y 


confirmation or disapproval and orders in the case.’ 
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Art. 106. ‘‘In time of peace, no sentence of a Court-Martial 
directing the dismissal of an officer, sha// be carried into execution 
until it shall have been confirmed by the President.’ 

Art. 108. ‘‘No sentence of a Court-Martial, either in time of 
peace or war, respecting a-general officer, sha// be carried into execu- 
tion until tt shall have been confirmed by the President.’ 

But Article No. 105 also in force as the date of trial provided:. 

Art. 105. ‘‘No sentence of a Court-Martial inflicting the punish- 
ment of death shal/ be carried into execution until it shall have been 
confirmed by the President.’ 

It will be observed, and it is ‘‘important to note’’ that precisely 
the same language is used in each one of these Articles. Certainly 
¢ no one will claim that the President is not required to afhx his Szg7- 
manual to a sentence of death, and it follows, naturally, therefore, 
that he must personally approve a sentence of dismissal, and w’7- 
ness the sane by his Sign-manua/, for it is indeed a living death, and 
death and dismissal are linked together continually in the Acts of 
Congress. As witness the following: 

‘Every officer who is authorized to order a general Court-Mar- 
tial shall have power to pardon or mitigate any punishment 
adjudged by it, except the punishment of death or dismissal of an 
fj officer.’”’ Old Article 8a. 
| (Act july, 1862, C, 209, S, 7. V. 12) 

To repeat, a pardon is not valid without the Sign-manual. How 
then shall a dismissal be valid without it, seeing that they are thus 
linked together ? 

| In the next place the Court of Claims in discussing the relations 
existing between the President and the Secretary of War, lays 
stress on the decision of the Supreme Court of the United States in 
lj the case of Wilcox vs. Jackson. (15 Pet. 498.) 

| The decision avers that: ‘‘The President speaks and acts 
. : “through the heads of the several departments in relation fo sud- 
é qi ‘Fects which appertain to thetr respective duties.’ 

| Uudoubtedly, ‘‘in relation to subjects which appertain to their 
¥) [the Heads of the several departments] respective duties.’ But it 
is “‘important to note’ that the Secretary of War is no part of a 
general Court-Martial, dealing with questions of dishonor or death. 
The President ts the vital part. For he is acting as a judicial offi- 
cer, as a part, and the most important part of the court. The ap- 


: . a aie me re: FED Sk eas ears 24T Te FN - eR. Ph eae era 
MEP, So HE PPR A I, YORI Ms I RE Care ars ER, a ee a. Pi ty Yo Sipe sh Se te Fh aes * eh sy T r > led: ESAs ae Dt r 
ai NP fe SESS RS Ye ae A ae tae WE age oe ee 


» Pi ad IN oe ve a. 2 
: i ; eee e =. . a ae 


——78 
proval is not one of the duties of the Secretary of War; it 1s the 
spectal specitic duty of the President, and he must *‘act and speak’’ 
for himself, and witness with his own signature, what he docs and 
says. 3 

The reservation of lands from sale under the Act of Congress 1s 
an executive act, and may, as the Supreme Court holds, “be in 
“legal effect a reservation, made by order of the President,’’ and 
yet hardly so, it is submitted, unless the record, clearly and plainly, 
shows on its face that the act is done ‘‘dy order of the President.” 
But where the President is acting in a purely judicial capacity, as a 
part, and the chief part of a Court taking the final action, which 
gives life to all that goes before, then, as in the case of’ reprieves 
and pardons, he alone can act, and the Sigz-manua/ must witness 
the act. | 

In regard to the case of the United States vs. Eliason (16 Pet. 
291) reference is made to the argument of Senator Carpenter, Page 
— of this Argument. 

As says Attorney General Cushing: 

‘‘But if the direction ot the President to the Executive Depart- 


ments be assumed generally, or at least in the general statutes of 


organizations may there not be still cases of distinction in which, by 


the Constitution or by statute, specific things must be done by the 


President himself or by the heads of Departments? Such cases do 
undoubtedly exist, and any view of the subject which omits to con- 
sider them, must be impartial, defective, imperfect. 

‘‘We begin with examples of acts performable by the President, 
as prescribed by the Constitution.’’ 

‘“Thus, it may be presumed, that he, the man discharging the 
Presidential office, and he alone, grants reprieves and pardons for 
offences against the United States, not another man, the Attorney 
General or anybody else, by delegation of the President.’* (Opin. 
Vol VII, p. 464.) 

Let it not be forgotten here that Congress used precisely the same 
words in regard to sentences of death and in regard to dismissals. 

But admitting that, which we in no wise do admit, viz: 

That President Grant did verbally approve the findings and 
sentence, such fact does not and never did appear in any record in 
the Executive office. President Grant \eft behind him no record 
that the proceedings in the case of Major Runkle had been jaid be- 
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fore him and had by him been acted upon, but ¢heve was a full 
vecora of his action tn the case of Lieutenant John L. Graham, the 
only other person tricd by that Court. Ot this tact Prestdent Hayes 
took notice, and it is trusted that the Supreme Court can take no- 
tice thereof. 

Upon the point that the record of the Court-Martial must show 
clearly upon its face an approval by the President, and that the 
record does not so show, the following argument of the Hon. Matt. 
H. Carpenter is respecttully submitted—an argument given without 
tee, because he believed upon examination, that Maior Runkle had 
been unjustly and illegally dealt with: 


OPINION. 

‘“The question is whether this was a valid approval of the proceed- 
ings, findings and sentence of the Court to the extent of dismiss- 
ine Major Runkle from the service. 

The Attorney General, in the opinion before me, holds that the 
approval, to be of any validity, must be the approval of the Presi- 
dent and not of the Secretary of War. Therefore the question is 
reduced to this: is this endorsement, signed by the Secretary of 
War, sufficient evidence that the Prestdent approved the proceed- 
ings and sentence to the extent aforesaid ? 

It is clear that the endorsement does not show the fact that the 
record was ever laid before the President, ov that he ever approved 
of any part of the sentence. But in the opinion before me, it is held 
that, from the fact that it is stated, that the President was pleased to 
remit a part of the sentence, it must be pAvesumed that he ex- 
amined the case and approved the part of the sentence which is said 
in the endorsement /o be approved, though not said to be approved 
by the President. , 

This is the point at at which I think the opinion departs from 
sound doctrine, and following a class of cases having no application 
to Major Runkle’s case, reaches an erroneous conclusion. 

It frequently happens, the same person fills different offices, some 


judicial and others political. Justices of the peace in England, ex- 


ercise certain judicial functions, and at the same time are clothed 
with powers pertaining to political administration. In making 
orders and appointments not involving judicial powers, the same 
presumptions arise in favor of the regularity of their proceedings as 
would be indulged in in tavor of the same proceedings by the Lord 


PRG SP AGEPC Lee Ie 
jee Menek hae 
hates 


comes.’ emma 


Chancellor or Chief Justices of England. the same that are available 
to support the proceeding of a court of general jurisdiction. But in 

a case where the proceedings involve an exercise of judicial power, ' 
no such presumption arises; and being courts of limited jurisdic- 
tion, the record must show affirmatively every fact necessary to 
jurisdiction, and also show regularity of proceedings in the exercise 


of the jurisdiction, otherwise the proceedings are void, not voidable a's 
for error, du? vord. 
In Rex vs. Morris, 4 T. R., 552, Lord Kenyon said: ’ 
‘“ This court has zrxvartab/y made a distinction between orders of ‘ 
‘justices and convictions, and said that everything is to be intended _ 
“in favor of the former.’ q 
The decision, United States vs. Eliason, 16, Pet., 402, and Wil- a 
cox vs. Jackson, 13 Pet., 513, were made in cases, not of the exer- f 
cise of judicial, but merely of pol7tica’ power, and fall clearly within ? 
the distinction stated by Lord Kenyon. They were cases when 
everything was presumed in favor of the performance of official 
duty; and for that reason, those decisions have no application to 
this case. 
If anything may be said to be well settled, and too firmly estab- ai? 


lished by adjudication, to be departed from, it is the proposition 
that Courts-Martial are courts of limited and special jurisdiction, 
and it is essential to their validity that it should be affirmatively 
shown that they acted upon a case clearly within their jurisdiction, 
and that their proceedings were strictly regular. No presumption 
can be indulged in favor of the validity of the judgment of such a 
court, and its judgement is everywhere treated as a xu//7ty, unless 
the record affirmatively shows both jurisdiction and regularity of 
proceeding. 
Greenleat’s Ev., 3 vol., sec. 470. 
Dufheld vs. Smith and others, 3 Serg. & Rawle 580. 
Brooks vs. Adams, 11 Pick., 440. 
Mills vs. Martin, 11 Johns., 7. ha 
Brooks vs. Davis, 17 Johns., 148. 
Jones vs. Crawford, 1 Johns. Case, p. 20, and cases cited. 
Opinion of Attorney General Rush, Opins., vol. 1, p. 177. ~~: 
Sheldon vs. Sill, 4 How., 441. 
State vs. Gachenbamier, 30 Ind., 150. 
Ohio, &c., R. R. Co. vs. Schultz, 31 Ind.. 150. 
State vs. Ely, 43 Ala., 568. 


ag at 


$1—— 


The President in reviewing the proceedings of Courts- Martial. 1s 


not exercisine an executive function devolved upon him by the 


Constitution, as to which the orders of cabinet officers are to be re- 
garded as his orders. The Constitution, authorizes Congress ‘‘to 
‘‘make rules for the government and regulation of the land and 
‘‘naval forces.”’ And Congress has prescribed the machinery and 
regulated the proceedings ior the trial ot ofthcers charged with 
offenses against military order and discipline 
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proceedings nndinegs and sentence are approved by the President. 


The President is substantially a member of every Court-Martial 


where the sentence extends to death or cas 
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lerment, and his 
approval or disapproval is a part of the proceedings 
Court-Martial, and the vital part indeed, because all e 
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ettect upon the ofticer tried. until the President has made his ap- 


proval. From this it results that no Areswmptrons that he did his 
duty are to be indulged, more than would be to uphold the pro 
1; 


ceedings of the court in ANY other stage of such proceedings. 


The 65th Article of War, in force when this Court-Martial sat. 
provides that no sentence of a Court-Martial in time of peace, ex 
tending to the dismissal of a commissioned officer, shall be carried 
into execution, ‘‘until after the whole proceedings shall have been 
‘‘transmitted to the Secretary of War, to be laid before the President 
of the United States, for 47s confirmation or disapproval, and orders 


an 


in the case.’’ 


A commissioned officer in the army is nominated by the Presi- 
dent, confirmed by the Senate, and appointed and commissioned by 
the President. All this is a matter of record. And betore he can 
be excluded from his office there must be a record showing aftirma- 
tively every step required by law tor this purpose. It is not enough 
to show a senfence of a Court-Martial. All its proceedings, from 
the organization of the court to the last act it performed, must be 
shown, and the regularity of the proceedings in every particular 
must be shown—shown affirmatively; and cannot be helped out by 
presumptions in favor of the proceedings. And, after that, the 


ws ; Ra I IT TR ge 
ae bab hat i 4x ee Bie oe Nat 
‘ * ee ae t we ‘ei afr 
SRR RT gig hey came rails AF aS 
" Werke ¥ %, ae re : ree 
ye S e ~ he MRA. ire vee J » Pez: i: Bs Sets 
4 ¥ : ; “ ead a att « So" eB 


ee ee Se Al eee pea oa 


ope vee nme erage ale temic eee ener eam tafe mt 4 ae on 


Pomrarnae 


record must show that @// the proceedings were laid betore the Pres- 
ident, and that the same, so far as relied on to oust the officer, were 
confirmed by the President. 

It is too clear for discussion that this record does not show, nor 
pretend to show, or recite, that all the proceedings were laid before 


the President, and that he confirmed the sentence to the extent of 


dismissing Major Runkle from the service. 

Ht may have been that the President decided that a portion of the 
sentence, the fine and imprisonment, should not be executed, and 
reserved his opinion as to the other parts of the sentence. This 
record gloes not show he did not so reserve his opinion, unless the 
contrary is to be presumed. But in this case nothing can be pre- 
sumed. Everything must be showz. Suppose the court had not 
sentenced Major Runkle to be dismissed, but the President had en- 
dorsed the papers reciting such a sentence and his confirmation 
thereof, and ordered him to be dismissed, it would not be contended 
that the sentence of the court could be Arvesumed from the confirma- 
tion by the President. No more can it be presumed that, although 
there were such a sentence, the President, by an exercise of his own 
judgement, approved and confirmed the same. | 

This being the condition of the record in Major Runkle’s case 
when President Hayes was inaugurated, I have no doubt of his 
power to take up the case and approve or disapprove of the sentence, 
so far at least, as no recital even showed that President Grant had 
passed upon the case. [ think the endorsement altogether void; but 
certainly so far as it does not pretend to show that the President 
acted, it was proper for President Hayes to act. 

[t is said in the opinion before me, other officers have been dis- 
missed by similar proceedings. That may be. But Major Runkle 
was not a party to those proceedings and is neither bound nor es- 
topped by them. To hold that an erroneous practice in the depart- 
ments, can overrule the law, would be to hold that not Congress, 
but the departments, can make the law. 

MATT. H. CARPENTER, 
Counsellor at Law.’’ 

The Court of Claims finally makes up and decides a question 
which is stated as follows: 

‘Proceeding upon the assumption that W. W. Belknap, Secre- 
‘tary of War, approved the proceedings of said Court, and_ there- 
‘“ipon caused general order, No. 7, Series of 1873, to issue from 


~~ 
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‘the War Department, President Hayes, as appears in his order, 
‘caused the record to be laid before himself, and, having carefully 
‘considered the same was of opinion [not that the Court was with- 
‘‘out jurisdiction to try the Appellant] but ¢hat the satd conviction 7s 
“not sustained by the evidence in the case, and thereupon disap- 
‘proved the conviction and sentence, and revoked general order, 
“No. * 

‘Was this a lawful exercise of the executive power vested in him 
‘‘as President of the United States? We are clear in the conclu 
‘sion that it was not.”’ 

He was not exercising ‘‘executive’’ but judicicial power. 

Now it is respectively submitted that Pres7dent Hayes was the sole 
judge as to whether or not the case of Major Runkle was open and 
awaiting action; that in the order of President Hayes, and in that 
order alone, appears the fact that the proceedings of the Court-Mar- 
tial had deex laid before a President ot the United States and that a 


President had acted upon the same, and no power can go behind . 


this action of the President save Congress, acting under the power 
of impeachment. The Sign-manual of the President of the United 
States is athxed to that order and it is binding and final. 

True, the President did not say anything about the jurisdiction ot 
the Court, but did say what was sufficient and of far more and ot 
vital importance to Major Runkle, the conviction ts not sustained by 
the evidence tr the case. ‘Vhat certificate and signature are of greater 
weight, legally and moraly, than the one appended to general or- 
der No. 7, 1873, ‘“ WW. W. Belknap, Secretary of War.”’ 

The reasoning of the Court under this head is not relevant to the 
case. No one ever claimed or pretended to claim that Prestdent 
Flayes could revoke an order lawfully issued to carry into effect a 
sentence ‘‘formally approved by the proper Reviewing Authority’ 
but that he could review the case coming before a President for the 
first time and issue the necessary lawful orders. 

If President Grant had acted in the case as_ the law directed, why 
did he cause the case to be opened up and Reports to be made by 
the Judge Advocate General ? 

‘“‘When the act was once done, says the Court, the xaked power 
was exhausted.’’ Exactly! Prestdent Haves, and he only did ‘the 
act and it 1s final. 

The example cited (approval of Acts of Congress) is not to the 
point. It is submitted that 1f a Secretary of War should assume to 


approve and sign an act of Congress, a subsequent President might 


anv way can be found to restore him. 

As to the statement that the retired list was full at the date of 
President Haves’ order, the fact in nowise concerns Major Runkle. 
If he was not lawfully dismissed he was not out of 
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tion to the illegal and tyranical interferet 


the next place, if the Court please, to invite atten- 


—_) 


ce of the War Department 


with the Court-Martial—interference which made of the trial a 


In July, 1872, while attending the trial of Lieutenant John L 


Graham, by Court-Martial, at Louisville, Kentucky, in obedience 
to a supeena ot the court served on Major Runkle at Kenton, Ohio, 
1 
| 


he was arrested and brought to trial before the same Court-Martial: 
the order of arrest was preceded by a letter dated Washington, 


July rst, 1872, from General E. D. Townsend, Adjutant General 
United States Army, to Captain k. W. Smith, Judge Advocate, 


2 “ : * t | - “Td > , , 4 * - " ° 
transmitting, by direction of the Secretary of War, charges against 
Major Runk 


and informing him that the order for Major Runkle’s arrest will be 


e, and directing Captain Smith to bring him to. trial, 


issued. 


See manuscript Record of trial. 
This arrest was made verbally, as is the custom, and by it Major 

os { ae —_— . . ° 
Runkle was furnished with a copy of the charges and specifications 
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against him, and ordered to confine himself to the limits of the city 
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pers in other localities, and preparing to meet these charges so sud- 


denly brought against him. 


Upon July 27th, 1872, a few days after his arrest, Major Runkle 
appeared before the court, and filed the following written request to 


be allowed four months’ time to prepare his defense 


S34 
set aside every order issued thereunder. And i it be tound that an 
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ofticer has been illegally dismissed, and in a case wherein ¢#e evi- 
lence did not sustain the findine's, that officer ought to be restored if 
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The accused nips notice that he 1S prepared tO plead to the 
cless not knowing what may be the 


jurisdiction of the rt. nevert 


action of the court on that plea, now without waiving that plea, ap 


phes to the court for pestponement of trial. He says on oath that 
without from four to tive months tor the investigation of the facts 


which he is advised and believes it will probably be necessary to 
prove, in order to present his defense to said charges and _ specifica- 
tions if the same shall seem to the court within their jurisdiction, it 
will be impossible for him to present properly for his defense, and 
that without such investigation the trial of said charges and specifi- 
to him, the accused. 


+ 
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cations must necessarily work great injustice 
He states that he was brou: to Louisville as a witness for the 
Government against Lieutenant John L. Graham, and that while in 


ba 
» witness he was. as he claims in error as to au- 
phage 
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—— as Sul 
hority, placed under arrest, within the limits of the city of Louts- 
ville and served with a copy of the charges and specifications, on 
which it is now proposed to try him in this court. 
further states that the reading of said charges and _ specifica- 
tions conveyed to him the first intimation of any kind, that he was 
i to accusations as in said charges and specifications 
shown, so far as the cases in said specifications mentioned are con- 
cerned, and that before seeing said specifications he neither knew 
nor suspected, nor 94 any reason to susp ct, that he would be ac- 
cused as in said specifications shown, but whatever rumors he had 
heard or otherwise | rt sens about, had pointed to quite other mat- 
ters, so that on reading the said specifications the accused was put 
lect the facts which it might be necessary to 
prove in order to make a proper defense. | 
The accused took into consideration what ssiiaill be muita by a 
preparation ot his detense i - and now states to the 
court, and most respectfully insists, that to proceed at this time to 
the trial of said charges anc Spe ifications would be most unjust to 
him. - “8 * He represents to the court that since the 
time of his arrest, which was only a iow days ago, it has not been 
cag for him to make the proper application for a postpone- 
ment to the authority convening the court. 

He further states that the cos the proving of which will, as afore- 
said probably be essential to defense be lo: 1 to official transac. 
tions er oreat number and variety woteutine over a great space ot 
time and transacted at various places in the State of Kentucky, that 
the said facts were transactions of the acaaat s Bureau in the 
State of Kentucky during the connection of the accused, such as it 
was, with said Bureau, and were transacted and performed by many 
Persons, OC of ct ‘hone 7S dead and others have changed their places 
of residence, going to places now unknown to affiant; that the dith- 
culty of the investigation * ** in order to a proper defense 
and a fair trial is the greater because it has not been the pleasure of 
the Government to furnish the accused a list of the witnesses or an 
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to be subyectec 
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prudent 
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indication of the other instruments of evidence to be used against 
him, but that in any case the accused would still have had to inves- 
tigate or cause to be investigated a large number of various transac- 
tions as to which his memory is necessarily imperfect, as far as they 


were personally known to him, and as to some of which he never 


had any personal knowledge whatever, He states further that all 
the papers, documents, and books used in and about the operations 
and transactions of the said Freedman’s Bureau in the State of Ken- 
tucky while accused was connected with it, except the check stubs 
and perhaps some unimportant memoranda, have been long out of 
afhant’s possession and beyond his reach. He also states that the 
arrest aforesaid directs his confinement within the limits of the city 
of Louisville, and the said confinement necessarily renders very 
diffcult the investigation aforesaid, much of which wonld require 
his presence at Washington, D. C., and much of which would re- 
quire his presence at Covington, in this State. 

Finally, he says that this application is not made for delay merely, 
but for substantial justice, and respectfully asks tor a postponement 
of four months, as aforesaid. 

, BEN. P. RUNKTE. 

Sworn to before G. W. Smith, Judge Advocate. 

See orginal with MS. Record. 


August 1st. The court adopted the order that the court proceed 
to the trial of the accused and continue it until all the witnesses now 
in attendance, and those summoned who may be in attendance prior 
to the continuation contemplated in this motion have been ex- 
amined; and that the accused be informed; that when the examina- 
tion of these witnesses has been concluded the court will then grant 
the continuation until 7hursday, September 19, 1872. 

2d. This action of the court to be reported at once to the Adjut- 
ant General of the Army with the information that a telegram will 
be sent informing him when the examination of the witnesses has 
been concluded. 

See MS. Record. 

The case was immediately proceeded with, and Major Runkle 
forced to commence the trial without any opportunity for prepara- 
tion whatever, and called upon to cross-examine the witnesses for 
the prosecution without being given any time to learn the means in 
his power of defense against and contradiction of their testimony 
and by fhzs deprived of a fatr cross-examination. 

On August 7th the Judge Advocate announced to the court that 
all the witnesses authorized to be examined under the order adopted 
by the court on August Ist had been examined. The court made 


the following order: 
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‘That the Judge Advocate be instructed to telegraph to the 
Adjutant General that the witnesses authorized to be examined 
under the order of the court of the Ist inst., in the case of Major 
Runkle, have been examined; that the case of Lieutenant Graham 
will probably be concluded to-morrow, (Thursday.) and the court 
desires to be informed if the members shall return to their posts on 
the conclusion of Graham case.”’ 

See MS. Record of Trial, page 170. 

[In reply the court received the following telegram: 

WASHINGTON, D. C., August 8, 1872. 
Capt. Ik. W. SMITH, | 
Kiighteenth Infantry, Judge Advocate, Loutsville, Ky. 

The Secretary of War directs that the court in Major Runkle’s 
case do not adjourn except from day to day. If it has adjourned 
until September he directs that it reconvene, and adjourn from day 
to day, until witnesses appear. No extension of Major Runkle’s 
limits will be authorized. 

E. D. TOWNSEND, 
Adjutant General. 
See Exhibit No. 15, MS. Record. | 


Upon the receipt of this telegram the court directed that the trial 
of Major Runkle be resumed at 12 M., August 9, 1872. 

Thus another gross hardship and injustice was done to Major 
Runkle. He had been tolled into coming to the city of Louisville 
by a subpcena of this very Court-Martial, which subpoena he could 
(being a retired officer of the United State Army) have disregarded 
with impunity, but which he hastened to obey, feeling that he had 
no cause to hesitate in appearing before any court, civil or military, 
Arrested while a witness under the process, and, therefore, under 
the protection of this court, he is brought before it. as a prisoner. 

In a civil court such an action would be impossible, and even in a 
military court, (which is supposed to follow the rules of law,) and is 
composed of officers made for the time being, judges of what is con- 
duct becoming ‘‘an officer and a gentleman,’’ it has a strong ap- 
pearance of an attempt at kidnapping. 

Major Runkle was inveigled (and I use the word advisedly) into 
Kentucky as a witness, and while attending as such witness was ar- 


rested and held in durance within the corporate limits of the city of 


Louisville. This the supposed Reviewing Authority was pleased to 
term an “‘irregularity.”" [am well aware that the so-called legal 
process, incident to courts-martial, is arbitrary, despotic, and gen- 
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erally regardless of either precedent or law; but I am not prepared 
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charged with crime may not escape, for he ts only confined to the 


limits of the city of Louisville, proving thereby that the Secretary 


of War was actuated by some other motive than a desire to retain 
him in the custody of the Departi 

Arrested and brought to trial in this manner, charged with crimi- 
nal irregularities in the management of his accounts, Major Runkle, 
to this sudden and unexpected charge, requested the indulgence of 
a reasonable time to prepare his detense—a privilege granted the 
lowest of criminals. His duties, as the record has already shown, 
has been of the most arduous and compli ated character; he had 
I the bounties to 
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yeen virtual'y in control of the payments of a 
must have been immense in bulk; he had been for more than a year 
separated from the Freedman’s bureau, and, of course, had no oc- 
casion during that time to keep himself well informed of all the 
business which had been transacted by him while he held the posi- 
tion under it. His memory, therefore, needed refreshing. In ad- 
dition to all this, and what was the most severe upon Major Runkle, 
he was not only suddenly arrested, but was immediately confined to 
the limits of the city of Louisville, and thus debarred from visiting 


the localities of his alleged malpractices and there procuring ev1- 
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dence for his defense, and also from examining the official records of 
his branch of the Bureau in Washineton, D. C., and from these re- 
cords procuring the means to prove his innocence. Confined to the 
limits of Louisville, he was compelled from day to day to give his 
attendance'on and undivided attention to the progress of the trial: 
and when the court, in its discretion, had determined to grant Majo 
Runkle not the time he requested, but a very limited portion of it, 
it is ordered by its superior officer to proceed at once and continu 
ously with the case. 

The severity of this order is so apparent to a just and equit 
able mind that further comment is unnecessary. 

Twelve days after this dispatch, during which time the trial had 
been assiduously urged forward by the prosecution, on August 2oth, 


the following telegram was read to the court: 


* WASHINGTON, D. C.,—— 15, 1872. 
[‘‘ Received at 3:17 p. m., August 15th. | 


‘To Captain E. W. Smitu, J. A., 
Fleadquarters Dep't South, Louisville, Ay- 

‘*The Secretary of War, by his order August 8th, did not intend 
to forbid continuance in Major Runkle’s case until September roth. 
He now has hereby authorized an adjournment of the court, if it 
deems proper, from 20th instant until Thursday, September roth; 
members to return to their posts accordingly 

‘THOMAS M. VINCENT, 
‘* Assistant Adjutant General. 

‘66 p’d, Gov't rate.” 

See MS. Record of trial, page 256. 

Upon the reading of this telegram, the court adjourned to meet 
September 19, 1872. 


From the first of August Major Runkle had been in close and 
continuous attention upon the court, his time and attendance neces- 
sarily fully engaged with its proceedings, having been debarred 
from preparing himself to fairly and understandingly meet his ac- 
cusers; and now, on the 20th of August, the Court-Martial adjourns, 
leaving him confined by orders to the limits of the city of Louisville, 
and with only twenty-eight days to prepare a defense, the prepara. 
tions of which he had stated to the court in his application unde 
oath would require at least four months of unrestrained liberty, with 
the privilege of examining thousands of papers, realizing the utte! 


impossibility of making adequate preparation tor defense to these 
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charges and specifications, based upon some tourteen alleged CYimii- 
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iourned, addressed the tollowine letter to the Secretary ol War: 


LOUISVILLE, KY. August 28, 1872. 


en pe y. re P TI 7, oe a aia 7 e 
Secretary of War. Washtneton, D. C. 


[In the trial of Major Ben. P. Runkle, United States Army (re- 
tired) before a General Court-Martial at this place, it is known to 
you that accused asked four months’ time to prepare his defense, 
and an adjournment for this purpose, which request was overruled 
by the court; but an order made by them finally, with your permis- 
sion, that an adjournment be had from August 20th to September 
roth. The adjournment asked by accused was in good faith and for 
no other purpose than to enable him to prepare his defense. All 

Ie 


the records of the Bureau being in the hands of the War Depart- 
ment, and the parties who made the divers and sundry payments, as 
his subordinates, scattered through the country, and their where- 


abouts to him unknown in many cases, as well as the whereabouts 
of many of his witnesses also unknown, and it being essential to his 


~ 


defense that he find these parties, and also have an opportunity to 
at 


examine the Bureau records. 

When the adjournment was made to September roth, Major Run- 
kle and his counsel applied at once for a release from his arrest, that 
he might himself have an opportunity to examine the records in 
Washington. Also, that he might go to his home in Ohio, and there 
hunt up some papers which he believes no other person can find, 
and which are of vital importance to his defense. It was supposed 
by Major Runkle and his counsel that the adjournment to Septem- 
ber 19th was made with your approval to enable Major Runkle to 
prepare his defense, and that during this recess he would be released 
from arrest, or that his limits would be extended, so as to enable 
him to go where he deemed it necessary to prepare his defense; and 
an application was at once made to General Terry, and, as we learn, 


by him sent you, (he, General Terry, acting only through your 


orders.) This request has not to this date been granted; and we 
now, as his counsel, very respectfully but earnestly ask that you 
orant this to him at once. Without it (the extension of his limits) 
the recess is not and cannot be of any service to him, and we know 
enough of the case to say that he cannot properly make his defense. 

The accused, through his counsel, asks only what he with them 
regards an act of justice. Certainly, a reasonable opportunity to 
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prepare a defense has never, in this country, been denied the mean 
est criminal, and we believe your not acting on the request at once 
and favorable ts because you have not understood the tacts. 
Please reply to this at your earliest convenient moment, and if re- 
quest is granted send order to Major Runkle here by telegraph. 
Very respectiully, 
| SAM McCKEE, 


{2 


Pi 7 . : f ) SS 
Counsel tor Major Ben. P. Runkle. 


COVINGTON, Ky., August 30th, 1872. 
has so much time been 
lost that | beg leave respectfully to urge instant action, if that action 


+ 


| concur in the above, adding that already 
can be tavorable. 


ROBERT WARDEN, 
Of Counsel JOV . Lccuse dt. 
(See Records of War Department 
To which this answer was returned: 
Wak DEPARTMENT, A. O. O. 
September 4th, 1872. 
Mrssers. SAM. MCKEE and Ros’t. WARDEN 
(Of council for Maz. Ben. P. Runkle, U. S. A., vettred,) 157 
West Jefferson street, Loutsville, hy. 
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LsENTLEMEN: Reterrineg to your com munication oi t 28th ult., 


Ot] Lite 
(concurrence of Mr. Warden, dated 30th ult.,) received the 2d inst., 
asking tor the release trom arrest of Major Ben. P. Runkle, U.S. A., 
(retired, ) to enable him to visit Washington, D.C., and other places, - 
on busi ess connected with his defence, you are respecttully inform- 
ed that the request has not been favorably considered by the Secre- 


tary of War. 
Very respectfully, your obd't serv’ t. 
W. D. WHIPPLE, 
. lssistant ‘ ldjutant General, 
lf aught were wanting to show the unnecessary, cruel, and unfair 
manner in which Major Runkle was treated during the prosecution 
of tl is case, and the uncalled for severity by which he was deprived 
of the means which he might have to defend himself, the telegrams 
and letters from the headquarters at Washington would plainly 
demonstrate it. What possible o] ection could there be to granting 
Major Runkle’s request, made through his counsel? He was not 
actually imprisoned, and, if allowed any liberty, might possibly es- 
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cape; he was confined only by his voluntary obedience to the order 
of arrest, and could as easily, 1f so inclined, have escaped from 
Louisville as he could from Washington, Covington, or any of the 
localities he desired permission to visit, for the reasons given, which 
reasons dignified his request to a demand of a right. This refusal 


c 


amounted to an act of naan injustice. 

Feeling the imperative necessity of the case Major Runkle’scoun- 
sel, immediately on the receipt Of this answer, addressed the follow- 
ing letter to the Secretary of War, determined to let the responsi- 
bility of this mode of trying a gallant officer rest where it might 
properly belong 

LOUISVILLE, KENTUCKY, Sept., 7, 1872. 
Hon. W. W. BELKNAP, 
Secretary of War, Washington, D. C. 

Referring to your letter 4th instant in ou to oo of Mayor 

Runkle, undergoing trial by Court-Martial here, you appear to 


4 


have misapprehended his and our request. It was not that he be 


released from arrest, but his request was ‘‘‘hat he be allowed an ex- 
cension of limits, and to proceed to Washington, D. C., and other 
places for the purpose of P-sessmagie recor ds, Gc...’ in order to ena- 
ble him to prepare his defense. - Certainly, when he and his coun- 
sel join in the epinion that he cannot, in justice to himself, prepare 
his defense without this, 1t ought to be granted. 
Very Respectfully 
SAM McKEE, 
O;/ (Counsel Joi Mayor Runkle 


And received this reply 
September 11, 1872. 
SAM McKEE, 
157 West /e Hes son Street, Louisville. 
Ord rs sent commanding Gen'l Dept. of South to extend Run 
kle’s limits. Call on him tor copy of telegraphic orders. 
Wa. W. BELKNAP, 
Se cretary of War 
Official. 
| Telegram. | . 
WAR DEPARTMENT, 
A. G. O., WASHINGTON, D. C., Sept. 11, 1872. 
Commanding General, Department of the South, 
Louisville, Ky- 
By direction of the Secretary of Wat . 
Limits of Major Ben. P. Runkle hereby extended to enable him 
to visit certain places, thus to aid preparation of defense. 


ss Fa ene 
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He cannot examine records of War Department as requested. 
Said records can be produced on proper call before the Court- 
Martial.* 

Extension limits will expire nine o'clock p. m., September 18th. 

Furnish him copy of this, through Samuel McKee, of counsel. 

THOMAS M. VINCENT, 
| Asst Adj t Gen'l. 

For these letters and telegrams see files of War Department, un- 

der the care of General T. M. Vincent. 


The extension of limits directed by this telegram was granted to 
Major Runkle, on the day following, which was September 12, and 
by it he was granted until 12 m., September 18th, five days and a 
half of liberty to travel hundreds of miles, and examine files of pa- 
pers which were the accumulations of years; to ‘“‘leisurely’’ (2) re- 
Hect and call to mind what papers and what witnesses he might de- 
sire. Truly a most gracious permission, was it not? I submit this 
to the Court ; but, lest this great concession should be taken as 
granting too much, I pray you note the care which is taken to ex- 
pressly state that Major Runkle cannot examine the pud/ie records 
in Washington, D. C. 


This action of the Government was the very refinement of cuelty 
and injustice to the accused. He was called upon suddenly to stand 
his trial a few days after an unexpected arrest, a trial which to him 
involved what was far dearer than life, his honor, and reputation 
won by gallantry on the field of battle and maintained through years 
of public service; the means of proving his innocence placed beyond 
his reach, he ts called upon to plunge at once into the controversy 
involving these vital issues, and asks in response merely an oppor- 
tunity for preparation in order that he may have what the laws of 
his country declare is the right of the lowest, ‘‘a fair trial.’’ The 
Record shows he asked for the space of four months with the privil- 
ege of visiting different localities. Was this an unreasonable re- 
quest? I ask in view of the immense amount of research which the 
case called for, as shown by the Record, from which I have quoted, was 
it unreasonable? It was stated by the defendant, under oath, that 
it was necessary to him, and we are not dealing with the case of an 
ordinary, common criminal, but the accused who made this request 
was an officer of the United States, holding the high rank of major 
in its service. Was it unreasonable? 


*N. B.—This permission was granted General O. ©. Howard by the court that tried him 
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What does he receive in reply, a present refusal by the court, and 
when this body would grant him a pittance of the time, orders from 
superior officers deny him the right, and at last by persistent impor 
tunity be gains what—tfive days and a half. 

Since Major Runkle’s trial, in the fall and winter of 1875 and 1876, 
and after he had submitted his petition, to have his case revised, to 
President Grant, permission to examine the records of the War De- 
partment was accorded him, and the evidence that he acted in his 
transactions in obedience to the orders and in accordance with the 
established usages and: customs of the Bureau, that he was guiltless 
of the charge of embezzlement, and if there was any blame for the 
manner in which the Bureau business had been conducted, it did not 
rest with him—was produced and the result was the legal and proper 


recognition of his status as an officer by President Hayes. 


This closes the case of the Appellant. It is probably dwelt upon 
more at length than the accustomed practice in briefs allows, but 
not more than the rights of citizens involved in this contention call 
for. The late war that so suddenly burst upon us, unaccustomed as 
we were to that condition does not seem to have ended in the field, 
where it righttully belonged, with the cessation of violence that came 
of the surrender of the enemy, but has continued its so called legal 
practices in our time of peace. That which was use 1n the hour of 
peril is abuse of the most alarming sort in a time of peace. The 
careless indifference to life in time of war is now after the war 1s 
ended an indifference to right, and we are confronted with the pro- 
position that all we sought to maintain by arms was lost in the at- 
tempt at such maintenance. 

That which justified a war tribunal during war a high court has 
now held also justifies a violation of the few luws recognized as con- 
trolling a Court-Martial and limiting its power. From this decision 


we confidently appeal. 


DONN PIATT, 
Of Counsel for Appellant. 
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Supreme Court of the alwited States. 


OCTOBER TERM, 1886. 


No. 259. 
BENJAMIN P. RUNKLE, ApreLiant, 
US. 


THE UNITED STATES. 


No. 260. 
THE UNITED STATES, ArpreLLant 
’ > 
vs. 


DENJAMIN P. ROUNKLE. 


APPEALS FROM THE COURT OF CLAIMS. 


BRIEF ON BEMALEF OF THE APPELLANT, BENJAMIN P. 
RUNKLE. 


The appellant, Benjamin P. Runkle, became an officer in 
the military service of the United States on April 22, 1861, 
as a captain of the Thirteenth Regiment of Ohio Infantry. 
During the war he received several promotions, and was 
several times honorably mustered out of the service, as often 
re-entering it under new appointments. On October 6, 1866, 
he received a commission in the regular army as major in 


the Forty-fifth Infantry; was assigned, on April 11, 1867, to 
the position of disbursing officer of the Freedman’s Bureau 
in the State of Kentucky, and was placed on the retired list 
of the army on December 15th, 1870, but continued, under 
his previous assignment, to act as disbursing oflicer of the 
freedman’s Bureau in Jxentucky until August, 1872, when 
he was arrested while attending as a witness before a general 
court-martial convened, by order of the President of the 
United States, at Louisville, in the State of Kentucky. Ie 
was arraigned before this court and tried on two several 
charges—Ist, Violation of the first section of the aet of Con- 
eress of March 2, 1865, chap. 67 (10 Stat., p. 696), which was 
an act to punish frauds upon the Government of the United 
States, and, 2d, Conduct unbecoming an officer and a gen- 
tleman. 

There were thirteen specifications under the first charge 
and fourteen under the second. The specifications, how- 
ever, Were substantially the Sale 1 both charges, il of 
them being based upon alleged malfeasance in office—the 
failure to pay over money intrusted to him for payment and 
the conversion of such money to his own use. 

Of these specifications the first and fifth under charge TI, 
and the first, fifth, and fourteenth under charge IT, averred 
acts of malfeasance alleged to have been committed in the 
year 1870, before the accused was placed on the retired list. 
All the other specifications averred acts alleged to have been 
committed in 1871, after the retirement. Of five of the speci- 
fications under charge I he was found guilty, of one not 
eullty, and of the remaining seven he was found guilty, ex- 
cept as to the misappropriation of the funds to his own use, 
which was the essence of the case against him. Of that he 
was found not guilty. Of the fourteen specifications under 
charge I he was found not guilty of eight, guilty of five, 


and of the remaining one guilty with a qualification, which 


nullified the finding. 
He was found guilty of the first and fifth specifieations 
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under charge I, with the qualification already stated, that 
he was not guilty of any misappropriation of funds to his 
own use; and he was also found guilty, with a similar qual- 
ification, of the fourteenth specification under charge II. 
These three specifications, as already stated, were for acts 
done in 1870. All the other specifications on which he was 
found guilty were for acts alleged to have been done in 
171. Then he was found guilty o%¢ 
and was sentenced to be dismissed from the army, to pay a 
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erally on both charges 


fine, and to be imprisoned. 

The proceedings of the court-martial were transmitted to 
the Secretary of War, and he approved the findings and 
sentence. In the order issued by him to that effect (Record, 
p. 6) he stated that, in view of the gallant and meritorious 
conduct of the aecused during the war, and in aecordance 
with the unanimous recommendation of the court-martial, 
the President was pleased to remit all the sentence except 
so much thereof as directed eashiering. The sentence of 
dismissal was earried into effect and the name of the accused 
was dropped from the rolls of the army on January 16, 
L875. 

Subsequently President Grant was petitioned to review the 
proceedings of the court, and he referred the matter to the 
Judge Advocate General for a report. The Judge Advocate 
General examined the case and reported, in substance, that 
there was not sullicient testimony to convict the accused; that 
the charge of embezzlement was utterly without proof, and 
that the accused eould not be held for the malfeasance of his 
sub-agents in not paying over money intrusted to them for 
payment. 

No action was ever taken by President Grant on this re- 
port of the Judge Advocate General. Upon the accession of 
Mr. Hayes to the office of President he found the matter 
pending and undisposed of, and he took it up. Upon his 
examination of the case and of the proceedings of the court- 
martial he disapproved the findings and sentence, directed 
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the revocation of the order of Secretary Belknap by which 
it had been sought to earry them into effect, and ordered 
the restoration of Runkle’s name to the rolls of the army. 

This action by President Hayes was taken on August 4, 
1877. | 

On August 15, 1877, Runkle drew pay ($9,195.27) for the 
period during which he had been under suspension—that 
is, the period between January 16, 1875, and August 4, 
1877. And subsequently, up to January 1, 1884, he received 
$14,590.35 pay as an officer on the retired list of the army. 
This made $22,585.62 in all, for which the United States in 
this suit filed a counter-claim against Runkle. 

On September 14, 1882, Runkle filed before the Second 
Auditor of the Treasury a claim for longevity pay under 
what is known as the ‘‘ Tyler decision.” The Second Au- 
ditor referred the matter to the Secretary of the Treasury, 
and the Secretary, under the second section of the act of 
Congress of March 3, 18835, chap. 16 (22 Stat., 485), referred 
it to the Court of Claims for determination upon these five 
questions : 

Ist. Was the court-martial that tried Benjamin P. Runkle 
duly and regularly organized, and had it Jurisdiction of the 
person of said Runkle, and of the charges upon which he 
was tried ? 


2d. Were the proceedings and findings of said court-mar- 
tial regular and the sentence duly approved in part by the 
President of the United States, 1s required by law ? 


od. Was Benjamin P. Runkle legally cashiered and dis- 
missed from the Army of the United States in pursuance of 
said court-martial and subsequent proceedings ? 


4th. Was the President of the United States authorized 
and empowered by executive order to restore said Runkle to 
the army as is claimed he was restored by the order of 


August 4, 1877 ? 


~~ 


a 


a 
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oth. Is Benjamin P. Runkle now a retired army officer, 
with the rank of major, and, as such officer, entitled to 
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longevity pay under what is known as the “Tyler decision 4 


Proceedings were thereupon had in the Court of Claims, 


and that Court found the facts substantially as here stated, 
and thereupon it deduced three conclusions of law: 


Ist. That the claimant was not entitled to longevity pay. 


2d. That the defendants were not entitled, under their 
counter-claim, to recover the pay received by the claimant 
as a retired major, which accrued after August 4, 1877, 
amounting to $14,890.55. 


od. That the defendants were entitled to recover from the 
claimant the sum of $9,195.27, being the amount paid to 
him for the time between January 16, 1878, and August 4, 
1877. 


And upon these conclusions the Court of Claims rendered 
judgment against the claimant and in favor of the United 
States for the sum of $9,195.27. From this judgment Run- 
kle appeals, and the United States also appeal, on the ground > 
that they hove not been allowed the whole of their counter 
claim. 


IT. 
ASSIGNMENT OF ERRORS, 


1. The Court of Claims erred in holding that the appel- 
lant, Runkle, was not entitled to longevity pay. 


2. It erred in holding that the court-martial which tried 
Runkle was duly organized and had jurisdiction to try the 
case against him. 


3. It erred in holding that the proceedings of the court- 
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martial had been duly reviewed and approved by the Presi- 
dent of the United States, as required by law. 


4. It erred in holding that Runkle had been legally dis- 
missed from the army, in pursuance of the proceedings and 
sentence of said court-martial. 


5. It erred in holding that the order of restoration issued 


by the President of the United States on August 4, 1877, was 
null and void and unauthorized by law. 


6. It erred in holding that Runkle was not a retired officer 
of the army. 


7. It erred in holding that the United States were entitled 
to recover from Runkle the sum of $9,195.27, or any suin 
whatever. 


8. It erred in entering judgement in the cause. 


9. It erred in divers other particulars apparent in its opin- 
lon filed in the cause. 


ITT. 
BRIEF OF ARGUMENT. 


The questions of law involved in this cause may be re- 
duced to four: 


A. Did the court-martial that tried Runkle have jurisdic- 
tion in his case? 


B. Were the findings of that court-martial reviewed and 
approved by the President of the United States, as required 
by law? 


C. Was the action of the President taken on August 4, 
1877, legal and authorized ? 
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D. Were the United States entitled to have a judgement 
rendered in their favor in this suit? 


A. 


The first question to be considered is whether the court- 
martial that assumed totry Runkle was duly organized and 
has jurisdiction of his ease. 


This court-martial, in its very inception, appears to have 
been illegally convened and constituted. 
The Articles of War (Art. 72, Revised Statutes, see. 1542), 


provide: ’ 


“Any general officer commanding the Army of the United 
States, a separate army, or a separate department, shall be 
competent to appoint a court-martial, either in tine of peace 
or in time of war. But when any such commander ts the 
accuser or prosecutor of any officer under his command the 
court shall be appointed by the President, and its proceed- 
Ings and sentence shall be sent directly to the Secretary of 
War, by whom they shall be laid before the President for 
for his approval or orders in the case.” 


This provision in the Revised Statutes was substantially 
taken from the acts of Congress of April 10, 1806 (2 Stat., 
do), and May 29, 1850 (4 Stat., 417, chap. 179), which were 
in foree in the year 1870, when the court-martial was held. 

This court-martial was convened by order of the Presi- 
dent, and not by order of the commander of the depart- 
ment (Record, p. 5), and therefore was not in accordance 
with the statute. 

While the President is constitutionally the Commander-in- 
Chief of the Army and Navy, the Constitution devolves upon 
Congress exclusively the “power to make rules and regula- 
tions for the government of the land and naval forees.” For 
this government of the land and naval forees Congress 
enacted the Articles of War, and they are as binding upon 
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the President as upon the private soldier. There is a very | 


great difference—a difference plainly recognized in the Con- 
stitution, though it has been disregarded in this case by the 
Court of Claims—between the command of the army and the 
governinent of thearmy. The President is commander, deriy- 
ing his power as such from the Constitution alone, and not 
subject in its exercise to the control of Congress; but it Is 
for Congress alone to exercise the power of government of 
the army, and the regulation of courts-martial 1s unques- 
tionably one of the functions of government, and not of com- 
mand ; otherwise, in attempting such regulation, Congress 
would trench on the constitutional prerogatives of the Pres- 
ident. 

The Court of Claims, in its opinion in this case (Record, 
p. —), says: “ Courts-martial are the creatures of orders, the 
power to convene them being an attribute of command.” 
Hlerein is the radical vice in the opinion of that Court. If 
courts-martial are the creatures of orders, and the power to 
convene them is an attribute of command, then the attempt 
of Congress to provide for them and to regulate their action 
is a distinct interference with the President’s constitutional 
right to command, and the whole legislation upon this sub- 
ject and the Articles of War that bear upon it are uncon- 
stitutional, null, and void. Assuredly this Court will not, at 
this late day, entertain any doctrine so radically revolu- 


tionary. 
The argument of inconvenience adopted by the Court of 
Claims, that, if their conclusion was not correct, the admin- 
istration of military justice would in many cases be imprac- 
ticable, is an argument more plausible than substantial. — It 
is No answer in any case, but it is especially untenable in the 
present instance. Because, if there are cases in relation to | 
the army for which Congress has not provided, it is to be ‘tT 
presumed that they are to be governed by immemorial usage 
on the subject. 
If it be admitted, therefore, that the President had no legal 
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right or power to convene the court-martial in this case, the 
whole superstructure built upon the false assumption of such 
power in him must fall to the ground. 


But, even supposing that the court-martial in this case was 
legally and duly convened, what jurisdiction did it have to 
try the case? 

It is a rule of English Jaw that a soldier cannot be tried 
by a court-martial for a cause not military in its nature, or 
for an act to do which the officer in command has no right 
to order him. 

See Lutter vs. Borden, 7 How., 1, 61. 
Warden vs. Bailey, 4 Taunt., 65, 67. 
4 Maule & Selwyn, 400. 
2 Ifenry Blackstone, 105, 557. 
Wise vs. Withers, 8 Cranceh., 3537. 
Dow vs. Johnson, 100 U.S., 158, 188. 
Capon vs. Austin, 7 Johnson, 96. 


Singularly enough, we are perhaps less jealous of courts- 
martial in our country than are our brethren in England; 
and perhaps with us it may be that soldiers may be tried by 
courts-martial for causes not military in their nature. The 
common charge of “conduct unbecoming an officer and a 
gentleman ” is sufficiently elastic to admit of any specifica- 
tions under it that may suit the caprice of a military tribunal. 
But certainly, when an officer or soldier is compulsorily or 
illegally assigned to duties to which it 1s prohibited by law 
to assign him, alleged misconduct in the performance of 
such compulsory or illegal services is not a proper subject 
for the cognizance of a court-martial. 

Most of the acts with which appellant was charged before 
the court-martial were alleged to have been committed after 
he had been placed on the retired list of the army, on De- 

2 


cae 


10 


ecember 15, 1870, though there are three specifications of acts 
alleged to have been done before his retirement. Now, the 
law in foree at the time (the act of Congress of January 21, 
1870, 16 Stat.,62) prohibited the assignment of retired offi- 
cers of the army to any such duties as were imposed upon 
the appellant, and it prohibited the continuance in any such 
duties of retired officers previously assigned to them. Con- 
sequently, the retention of the appellant in such duties was 
illegal, and he was not amenable to the Articles of War for 
unfaithful performance of them. 

The act of Congress of January 21, 1870, above referred 
to, provided “that no retired officer of the army shall here- 
after be assigned to duty of any kind, or be entitled to 
receive more than the pay and allowances provided by law 
for retired officers of his grade, and all such assignments 
heretofore made shall terminate within thirty days from the 
passage of this act.” There were subsequent modifications 
of this act regarding duty at the Soldiers’ Ilome and pro- 
fessorships in military colleges; but, of course, they have 
no bearing on our present subject. 

The appellant, it will be remembered, was assigned to 
duty in the Freedman’s Bureau on April 11, 1867. [le was 
employed in that duty on the 21st of January, 1870, the 
date of the passage of the act, and he continued to be 
so employed until he was placed under arrest, in August, 
1S71, although he had been put upon the retired list, as 
stated, on December 15, 1870. We claim that his retention 
in such duty after the last-mentioned date was illegal, and 
in violation of the prohibition of the statute. 


The justice who delivered the opinion of the Court of 


Claims sought to show that the appellant’s case was not 
covered by the act of January 21,1870. His argument is 
that when Runkle was assigned to duty he was on the ac- 
tive list of the army; that there was no new assignment 
after he was retired, and that his ease, therefore, was not 
either an assignment of a retired oflicer before or after the 
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act. If this areument were not found in the opinion of an 
eminent court it might be denominated special pleading, 
The plain intention of Congress, in the act under considera- 
tion, was to prohibit thereafter the employment of retired 
ollicers of the army in any duty to which army officers 
might be assigned. Continuance in an employment to which 
there was a previous assignment was, in the contemplation 
of that act, as much prohibited as the assignment. itself. 
Under the rules of common sense and the purpose and in- 
tent of this statute, assignment to duty must be taken to 
mean not merely appointment to duty, but employment in it. 

But the Court of Claims, in its opinion, further proceeds 
upon the theory that, if some of the acts alleged to have 
been done by the appellant had been done before his retire- 
ment, and there was a conviction as to them, it was of no 
consequence that there was a conviction also as to other acts 


subsequent to the retirement. This theory utterly ignores 


the well-settled rule of law that a judgment is one, and that 
a judgment void in part is wholly void. (See Freeman on 
Judements, see. 136, and eases there eited.) And especially 
is this the case with these courts of inferior and limited juris- 
diction, and where, as In the present instance, it 1s Impos- 
sible to tell how far any particular specifications entered 
into the final judgement. 

The deduction from all this is that Major Runkle’s deten- 
tion on duty in the Freedman’s Bureau after December 15, 
1870, was illegal and compulsory; that for acts done by him 
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of alleged malfeasance in connection with such duties he 
was not amenable to a court-martial, and that, therefore, 
the court-martial was without jurisdiction in the premises. 


We are next to consider whether, even if this court-martial 
was duly convened, and its proceedings and sentence were 
regular, and it had jurisdiction of the case, those proceedings 
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and that sentence were ever reviewed by the President of 


the United States, as required by law, before they could 
become effective. 

Article 92 of the Articles of War, already cited, provides 
that the proceedings and findings of courts-martial appointed 


by the President “shall be sent directly to the Secretary of 


War, by whom they shall be laid before the President for his a p)- 
proval or orders in the case;” and article 106 of the same 
articles provides that “in time of peace no sentence of a 
court-martial directing the dismissal of an officer shall be 
carried into execution until it shall have been confirmed by 
the President.” 

It is almost superfluous to recall such an elementary rule 
of law as that the action of courts of limited and inferior 
jurisdiction, such as this court-martial was, even with the 
President himself as part of the machinery for the adminis- 
tration of military justice, must appear affirmatively, and 
that nothing is presumed in their favor and nothing is to 
be taken to have been done by them unless it is made 


to appear to have been done. Review by the President of 


the proceedings of the court-martial in this ease and his ap- 
proval of the sentence were essential prerequisites to the 
efficacy of that sentence. Now, there is nothing whatever 
in the reeord, from beginning to end, to show that the Pres- 
ident of the United States ever reviewed this case, or ever 
even knew anything of it, until after the order of dismissal 
of the appellant from the army by Secretary Belknap. 

The only action ever taken upon it was taken by the See- 
retary of War (Ree., p. 6), and there is nowhere the remotest 


allusion to Presidential action, exeept in the last clause of 


the Secretary’s order, where it is recited that, in consequence 
of certain considerations, “the President is pleased to remit 
all of the sentence except so much thereof as direets cash- 
lering.” 

Now, we do not ask, as the Court of Claims seems to inti- 
mate that we do, that there shall have been any formal 
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entry of judgment, of approval or disapproval, over the 
President’s personal signature, though this may well have 
been contemplated by the statute; neither do we require 
that his personal signature should appear to any order in 
the case; but it should certainly appear, not by implica- 
tion, not by inference, not by suggestion, not by supposition, 
but affirmatively and positively, on the record or by oral 
testimony, that the President—the President himself, and 
not his Seeretary—had taken the action which the law. re- 
quires to have been personally taken by him. 

Authorities are cited in support of the position that the 
Secretary of War is empowered and authorized to perform 
such duties as may be intrusted to him by the President 
relative to the military forces of the United States, and that 
his acts in the conduct of the War Department are to be 
presumed to be the acts of the President. No authorities 
are needed in support of that position. We do not con- 
trovert it. But when a statute specially directs that the 
proceedings of a court-martial must be sent directly to the 
Seeretary of War, and that the Secretary of War must lay 
them before the President for direct personal approval or 
order by the President himself, any man of average Intelli- 
gence would undoubtedly conclude that the Secretary of 
War in such a case was prohibited from acting as the organ 
of the President or in his name, and that special judicial 
power was here conferred upon the President, which he was 
plainly precluded from delegating to the Secretary of War 
or any one else. 


The opinion of the Court below proceeds farther to say : 


“We might go further and point to what seems to us to 
be incontrovertible internal evidence in Secretary Belknap’s 
order of its expressing not his, but President Grant’s, de- 
cision; but this opinion has been extended to such length 
that we forbear to discuss that subject.” (Ree., p. 18.) 
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This dismisses an important point in the case very cava- 
lierly. If the statement contained in the order of the Scere- 
tary of War that “the President is pleased to remit all of 
the sentence except so much thereof as directs cashiering” 
constitutes “incontrovertible internal evidence—and we fail 
to find any other evidence of any kind in 1t—that President 
Grant reviewed and approved the sentence of the court mar- 
tial, we have nothing further to say upon that point. But 
we fail to see how it constitutes such evidence, or any evi- 
denee whatever, of that which should appear distinctly and 
affirmatively as a positive fact. There is equally “ incontro- 
vertible internal evidence” in the statement of President 
Llayes (Reeord, p. 7) that President Grant never did review 
or approve, or In any manner act upon, the proceedings of 
that court-martial. And how easy it was, with the testimony 
of President Grant himself, and that of Mr. Belknap, so 
easily to be had, to show a faet, if fact it was, so essential in 
this case! But not the slightest attempt was made on be- 
half of the United States to establish any such faet, and 
therefore we are Justified in concluding that there was no 
such facet to be established. 

CO. 

In the next place, if President Grant never reviewed or 
acted on the proceedings of this court-martial, the order of 
Secretary Belknap of January 16, 1873, dismissing the ap- 
pellant from the army, was an utter nullity, and the appel- 
lant never legally ceased to be an officer of the army on the 
retired list. And it likewise follows that, if President Grant 
never acted upon the proceedings of the court-martial, the 
legality of the action of President Hayes in so doing 1s be- 
yond question. 

The action of President Hayes was not, as is sought to be 
shown, an attempt to revise and undo the action of his pre- 
decessor, nor did it purport to be anything of the kind. It 
was simply the taking up and concluding of a matter of 


~ 


15 


unfinished business left over to him by his predecessor and 
upon which it was perfeetly competent for him to act. The 
so-called restoration by him of Runkle to the army was 
merely a recognition of the fact that Runkle had never 
legally ceased to be an officer of the army. 


D. 


One other question remains to be considered: Were the 
United States entitled to have judgment rendered in their 
favor in this case? 

This payment to Runkle was a voluntary payment, and 
as such it cannot be recovered back. If there was any mis- 
take or error in the payment to him, which, of course, we do 
not admit, it was a mistake of law, and. it is well settled that 
Ina case of voluntary payment by mere mistake of law no 
action will lie to recover back the money. 

Elliott vs. Swartwout, LO Peters, 157. 
Barney vs. Watson, 92 U.S., 449, 451. 
Cox vs. Lott, 12 Wall., 209. 

Nicholl vs. United States, 7 Wall., 128. 
Philadelphia vs. Dichl, 5 Wall., 752. 
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The appellant, therefore, respectfully submits that the 
judgment of the Court of Claims in this case ought to be 
reversed. 

M. I. Morris, 
kor Appellant Runkle. 
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Nos. 259 and 260. 
Benjamin P. Runkle, Appellant, 
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The United States. 


Appeal from the Court ot Claims. 
BRIEF FOR APPELLANT. 


MAY IT PLEASE THE COURT: 

The proceedings against Major Runkle were void, because the 
Court-Martial had vo surzsdiction. 

He was a citizen of Ohio, employed as a clerk in the Freedmen’'s 
Bureau. He was an officer on the retired list after December 15th, 


1870, it is true; but this did not: give a Court-Martial jurisdiction 


over him in a case 1n which no military offense was charged. Phe 
o : . % a — " ak - ‘ ‘ ; Ras ’ : ] ; } 

charge was mIsconcduct 1n the [oe rrormance ot duty in the freed 
, > - ‘ +} - t } ¢ t } . 

iie¢i Ss Bureau. In Ene performance Qt tiat duty ne was actine iS 


a soldier, in the discharge of military duty, or he was not. 
It he was not, he was entitled under the Constitution to trial by 
jury, and was not subject to trial by Court-Martial. This is a right 
* which he could not be deprived. excent i oa om 
Ol which he could not be Geprived, except in a Case arPIsiig in the 
land or naval forces. Coxstitution sth and 6th amendments. Also 
AME. 3, ee: FF. 
No doubt an officer of the army on 1 
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| 1 retired list 1s subject to 
the jurisdiction of Courts-Martial, df for what class of offences ? 
Clearly not tor a// otfenses he may commit. Not surely for an as 
sault and battery committed upon a citizen not at or near a military 
post. Not for cheating or detrauding a neighbor in a bargain. Not 
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for a traud upon the Government committed while dealing with or 
for the Government in a purely civil capacity. A retired officer 
sometimes acts in the capacity of an officer of the army as for ex 


Je when he draws his pay, or when he ts assigned to duty at the 


am] 
Soldiers’ Home, or as a professor in a college (U.S. Rev. Statutes, 
. ] 2 P . ' a gt . 

SeCCS. F259 and I 200. } In these INsStances he would be ac ting lia 
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military capacity and amenable to military law. But retired ofhcers 
are permitted to engage in business, to practice law, to act as cashiers 
of banks and to accept civil office. When acting in any of these ca- 
pacities they act as citizens, and are entitled to a// the rights of citi- 
zens. Should a military court attempt to try a retired officer for 


acts done while acting in any o71 these capacities, it would not be 
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claimed that its proceedings would have any validity whatever. 
But it is said that Major Runkle was ordered by the War Depart- 
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ment to ado cle vical duty nthe freedinen s Bureau. [If so the order 
was after December 15, 1870, utterly void because in direct violation 
of the Statute. 


By the Act of Congress of January, 21, 1870, 16th Statutes at 
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Large, p. 62, it was provided: 
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{ the army shall hereafter be ass7gned 


‘That no retired ofticer o 


fo duty of any kind * * * * and all such assignments hereto: 


fore made shall terminate within thirty days frou the Passage of this 
act.”* See also Rev. Statutes, Sec. 1250. 

A retired officer 1s lable to trial by Court-Martial for a militant 
offense, i. e@., an offense committed by him wher acting as a part 
of the army or in his military capacity. (In what capacity ts he act- 
compelled to do duty Wn violation ot law ? Suppose a 


_ 


ing when 


citizen be kidnapped and carried te a military camp and placed with F 
the army in violation of law. Could he be tried by Court-Martial " 
for an offense committed while with the army? Certainly not, and 
for the plain reason that he would not by such a proceeding become | 
a part of the military forces. , | 


The act of ordering a retired officer to do duty in violation of the 


statute above quoted, may not be as great an outrage as to kidnap 


om * 


a citizen for the same purpose, but the one 7s as clearly Ueeal and J 
void as the other. ; | 

An order assigning a retired officer to duty in direct violation of 
the act of Congress, is certainly ‘as wanting in every element of 


validity as would be an order assigning a civilian to the same duty. 
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It must follow then that Major Runkle was not in the perform- 
ance of military duty at the time of the alleged offense. He was, 
therefore, acting as a citizen and entitled to the rights of a citizen. 
He stood in the position of a civilian clerk employed by the War 
Department. 

The only thing that distinguishes his case from that of a civilian 
clerk is the order above referred to, which was of no force or eftect 
and is not to be regarded. Such clerks are not amenable to Court- 
Martial jurisdiction—76 Opinions of Attorney-General s, 13 and 48. 

The record shows that Major Runkle was employed in a purely 
civil capacity. His duties were clerical and financial. They had 
nothing to do with the army or military torces—but related ex- 
clusively to the care ot the freed men 

The right of trial by jury ts preserved to every one accused of 
crime who 1s not affached to the army or navy or militia in active 
service. 

Courts- Martial may try persons *‘for oftenses committed wh7le the 
party 7s in the military or naval service.” ‘‘ Every one connected 
with these branches of the public service is amenable to the juris- 
diction which Coneress has created tor their Government, and 
while thus serving surrenders his right to be tried by the civil 
courts lixparte Milligan 4, Wall 722 and 123. The party ac- 
cused must be zz the army or af/ached to it and must commit the 
offense charged while thus serving. tis not enough that he be in 
the discharge of purely civil dutics in time ot peace though under 
orders of the military authorities especially if those orders be un- 
lawtul and void. Zhe War Department could not acquire juritsdic- 
dion to try Alajor Runkle by an order issued in violation of the 
statutes. | 

The judgment of a Court-Martial may be collaterally attacked 
for want of jurisdiction. If the court went beyond its jurisdiction, 
judgement and sentence even 1f approved by the President were null 
and void. : 

Wise vs. Withers. 3 Cranch 331. 

Dynes. vs. Hoover. 20 How: 82. 

Wilcox vs. Jackson. 13 Pet. 510 andl 511 

This point was not overlooked by the Court of Claims, but I sub- 
mit that in discussing it that court fel] into grave error both of fact 


and law. 
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issigning such an officer to duty Phe purpose of Congress was to 
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put an end to the empiovinent ‘ol retired officers by the ATINV, O| 


with the army, and to accomplish this purpose the retired officers 
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fIX¢ d DY the act. | his much is ¢ 
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In the opinion of the court below tt Is said upon this question: 


This objection is founded on the assumed tact, that the offenses 
( harged agall ist the A ppallent and of which he was convicted, 
were committed asler he was vetived, and theretore that the court 
had no jurisdiction of them If this were wholly true in tact, we 


‘might have to meet the question now raised, but it is not wholly 
* true. (’nder ( ‘harve the re were Ewo specifications, the [st and 
14th, each ave) A 
‘ring icts done by him 1) [S70O, OesfOVve RE WAS velur a and ot those 

ifeatl eullty, as he was also of both 
‘charges. This was enough to uphold the sentence of the court, 


ae cee Sin 


f re} en there was not the 
‘least ground for disputing the right of the court to try him on 
“them under those charges. ' 
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The Court of Claims here falls into an error of fact, and one 
which does the Appellant great injustice. Major Runkle was not ~~ 
found guilty of the three specifications based upon transactions al- 
lezed to have been prior to his discharge. The finding of the 


Court-Martial upon the specifications and charges was rot guilty as 


to the material and grave Matters therein contained, and they e. 


i 


LTT ti, 
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honorated Major Runkle conpletely from the charge of MLSAPPTO 


priating anv Of lhe Puolre Junds entrusted to his care. See record 


‘ 


of Court-Martial pros ceding, ch UrYyes, Spe itications and 


riry 
. | fincling’s. 


[let us assume however, pro arguinento, that the court below was 


right as to the fact. How then stands the case 2. The Court-Martial 
found Major Runkle eullty UPON ¢ ichtee Nn specications. It had ¢as 
We AaSSUME ) ruriscy tion ot hye. C)] the > ¢ and lO slYisacliction of t he 
remaining fifteen. Lt pronounced one sentence upon all these spect) 


cations. This presents the question whether a court can lawtully 


. : ; ] — } =: i ] : . “ oe a } 
pronounce a singie judgment and sentence upon cighteen charges 
because It may happen to have rurisciction of three of such charges. 
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Che court below was Of the Opmion that if the Court Martial! nad 


murisdiction ot the th 


ree speciic IONS alievInY Olfenses PTOI to Maro: 


Runkle’s retirement, this would give the court power to try him upon 


the fifteen charges of which it had no jurisdiction, or at least would 


render valid the sentence based upon the entire cronteen fy 


court said: 


This Was cnough to uphold the sentence of the court, for these 
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specifications (the three above referred to) related to a time when 
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there was not the |e ast ground fol disputing Pne rent of the court to 


try him on them under those charges.’ 
This seems to me, with all due respect to the Court of Claims. 


plainly unsound in law, unjust in morals, and dlogical in argument. 


If it be sound, then, although fitteen eighteenths of the sentence 
mav be void, vet the untortunate party accused must suffer th 
whole punishment because three eighteenths of the subject matter 
was within the court's rurisdiction. How can any url assume 
that the punishment would have been, or ought to have been the 
same, Hf the fifteen specifications over which the court had no jurts 


diction had been eliminated trom the case ? 
Such a sentence is void 727 fofo 
fix parte Lange, 78 VWall., 163 
In that case the court exceeded tts jurisdiction’ and pronounced 


} 
ai 


cl 
sentence which was in part. based upon matters within, and in part 
upon matter without its jurisdiction. The accused in that case had 


been tried and sentenced for an oftense for which he was hable to 

the alternative punishment of fine ev imprisonment. The court im. 
| 

posed both, and the sentence was held void. It 1s therefore exactly 

in point. In the course of the opinion, this court, by Mr. Justice 
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that retired officers are 
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amenable to the military law, and subject to the jurisdiction ot mili- 
tary courts for mz/itary offenses, that is to say, such offenses as are 
not indictable. Said this court in the Milligan case: 

‘The framers of the Constitution doubtless intended to limit the 
right of trial by jury in the sixth amendment, to those persons who 
ject to indictment or presentment in the fifth.” A retired 


officer is a citizen, and as such undoubtedly liable to indictment and 
trial under the criminal laws of the states, or the United States, for 
all offenses not committed while acting in a military capacity, or in 
other words, avts7rg tr the military service. 

Again, the statute under which Major Runkle was arraigned and 


tried betore the Court-Martial. and which he was charged with vio- 
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lating (Act. of March 3, 1863, Chap. 67, Sec. 1,) applied by its 
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very terms onliv to any person 22 fhe Miiilary service of the l/nited 


States...’ | have shown. I think clearly. that he was not, in con- 
templation of law or in tact, in the military service, because under 
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Phe Court-Martial betore which Maror Runkle was tried was 20/ 
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tence were void. 


Che Act of Congress of April fo, 1806, | 2 tal. 357, Ch. 20. See 
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And the Act of Congress of May 29th, 1830, [4 Stat. L. 417, 


‘Sec. rt. Whenever a general officer commanding an army, or 
‘Colonel commanding a separate department shall be the accuser 
Oor prosecul r ot any ott od J 7 the ATINY ot the lL nited States. un- 
‘der his command, the (seneral Court-Martial tor the trial of such 

he President of the United States. 
°c. 2: Phe proceedings and sentence ot said court shall be 
‘sent dire ctly to the Secretary of War, to be by him laid betore the 
President for his confirmation, or approval or orders in the case. 
eerrc. 4, So much of the SIXty hitth article ot the first section of 
“the ‘act tor establishing rules and articles for the government of 
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| have already, I think, shown. 
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The statute must be construed so as 


tion, and thus construed it simply means 1 


it | ee iid t conceding” al 1S mdgment un 

der which the prisoner is now held is erroneous, but not void; and 
as this court cannot review that judement tor error, it can discharge 
the prisoner only when ‘t is void 

**But we do not concede the major premise in this argument. A 
judgment may be erroneous ‘and not void, and it may be erroneous 
because itis void. The distinctions between void and merely voida- 
ble judgments are very nice, and they may tall under the one class 
or the other as they are regarded for different purposes.” 


Milligan, 4 Wallace 2, because it would deprive persons of the right 
of trial by jury in cases where no military offense is charged. This 


‘ontorm to the Constitu 


hat retired officers are 
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amenable to the military law, and subject to the jurisdiction of mili- 
tary courts for military offenses, that 1s to say, such offenses as are 
not indictable. Said this court in the Milligan Case: 

‘The tramers ot the Constitution doubtless intended to limit the 


night of trial by jury in the sixth amendment, to those persons who 


were subject to indictment or presentment in the fifth.’ A retired 
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otheer is a citizen. and as such undoubtedly lable to indictment and 


LWsS ot the states, or the United States. for 
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Phar UNCGerF the CrimimMal 
all offenses not committed while acting in a military capacity, or in 
] 


other words, av7svrng tr the military service. 


Again, the statute under which Major Runkle was arraigned and 
tried betore the Court-Martial, and which he was charged with vio- 
lating Act. of March 3, L503, Chap. 67, sec, 4,) apphed by its 


very terms only to ‘‘any person 77 the military service of the United 
States.’ IT have shown. | think clearly. that he was not. in con- 
templaticn of law or in tact. in the military service. because under 


the statute he could not be 


The Court-Martial betore which Major Runkle was tried was zoe/ 
appointed by proper authority, and hence its proceedings and sen- 
tence were void. . 

The Act of Congress of April 10, 1806, | 2 Stat. 357, Ch. 20. See 

65, | provided as tollows: 

“Any general othcer commanding an army, or Colonel com 
‘manding a separate departme nt, may appoint (seneral Courts- 
‘Martial when necessary.’ 

And the Act of Congress of May 29th, 1830, [4 Stat. L. 417, 

( ‘h. 179 | por \ ice an 
‘Sec. 1. Whenever a 
‘Colonel commanding a separate department shall be the accuser 
‘or prosecutor of any officer in the army of the United States, un- 
‘der his command, the General Court-Martial tor the trial of such 
‘officer shall be appointed by the President of the United States. 

‘Sec. 2. The proceedings and sentence of said court shall be 
‘sent directly to the Secretary of War, to be by him laid betore the 
‘President for his confirmation, or approval or orders in the case. 

“Sec. 3. So much of the sixty-fitth article of the first section of 
‘the ‘act for establishing rules and articles tor the government of 


vencral officer commanding an army, or 


Pam | 
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no RE meee oe een 


be - 


‘the armies of the United States,’ passed on the roth of April, 
1826, as is repugnant hereto, be, and the same is hereby, re 


‘pealed. 

When it is remembered that these were penal statutes and that 
they provided for the constitution of courts with power to deal with 
liberty and hte as. well as property and honor, their construction 
cannot be ditheult. The President is authorized to appoint a Court- 
Martial only in case the general officer commanding the army or 
le partinent 1S the AaACCUSEY. | [1 such commander IS hot the ACCUSECT 
he alone is authorized to appoint the court. In the present case the 
department commander was not the accuser, and he did not appoint 
the court. It was appointed by the Secretary of War under 
authority ot the President. 

If the above statute is ‘constitutional it is an end of the con. 
troversy. But the power ot the President to appoint Courts- Martial 
is claimed as a power conferred upon him by the Constitution which 
creates him Commander-in:Chief of the Army. 

[t is doubttul whether the power to appoint Courts-Martial is in 


{ statute necessarily one of the functions of command: 


the absence « 
but the pot ay be waived for the purpose of this i iry. The 
but the point May be waived for the purpose of this inquiry. 1¢ 
same Constitution which empowers the President to command the 
army, authorizes *‘ Congress’ to make rules and regulations tor the 
government of the land and naval forces 

Constitution Art. 1, Sec. 8. 

In pursuance of this power Congress enacted as part of the rules 

s 

and regulations tor the government of the army, the statutes above 
quoted. Nothing can be ‘plainer or more self evident than the 


proposition that the President must govern the army in accordance 


with such rules and regulations tor its government as Congress may 
prescribe. Rules respecting the appointment of Courts-Martial are 
pre-eminently rules for the government of the army, and therefore 
come clearly within the power of Congress. The Constifution 
plainly distinguishes the government of the army, from the com- 
mand ol the army. Congress may make rules for the former but 
j 
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not tor the latter. The command ot the armv 1s entrusted to the 


President; but the government ot the army is provided tor 
by a code of military laws provided by Congress admin- 
istered and entorced through the medium of mulitary courts. 
The appointment of such courts is a part of the govern- 


of the army and therefore plainly a matter to be regulated by 


yom 
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Congress. The army is commanded by the President, and in the 
exercise of the function of command he ts independent ot Congress. 
He must govern according to the rules and regulations prescribed by 
Congress. Tle may command according to his own judgment and 
discretion. It is not doubted that the President posseses authority 
under the Constitution which could not be taken away by Congress. 
Congress could not for example, direct him to station troops in 
particular places or to conduct a campaign in a particular manner. 
In other words Coneress could not interfere with the command of the 
Army by the President. But when we come to the government ot the 
Army, which includes such matters as the trial and punishment of 
offenders, the appointment of military courts tor these purposes, the 
approval and execution of their sentences and the like, we come 
within the domain of the rules and regulations to be provided by 
Congress. It follows that the statutes above quoted are Constitu- 
tional and binding upon the President of the United States, as much 
as UpPOT the humblest private soldier. It requires no argument to 
show that the proceedings and sentence of a court-martial not ap- 


ompetent authority are absolutely null and void. 


pointed 

It has been said that cases can be found in which the President 
of the act regulating such appointments, and the inference has_ been 
drawn that he may continue to do so now that he ts, by the ne- 
cessary implication of the statute, prohibited from making such 
appointments except in cases where the Department Commander is 
the accuser. 

In answer to this it may be said 

1. That the custom of the President does not make the law, and 

2. It it did the manitest purpose of the statute was to abolish 
such custom. 

The statute empowers ‘‘any General officer commanding 
the Ariny of the ©. , a separate Army, Or a separate 
department’ to appoint courts-martial but adds the following: ‘But 
when any such Commander is the accuser or prosecutor of any 
officer under his command the court shall be appointed by the Pres- 
ident &c..° The plain meaning is that the President shall appoint 
only in cases where the commanding General is disqualified. This 


IS IN pursuance of a wise and humane policy. The President resides 


in Washington. He cannot be presumed to be familiar with the 
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merits of charges, or accusations against soldiers in the field or gar- 
rison; but the General in command 1s on the ground, familiar with 
the facts, and of all men the best fitted to select the court, unless in 
the exceptional cases in which he is the accuser, in which case the 
President is authorized to act. 

Suppose a statute should authorize the District Judge to appoint 
a jury to agsess damages in a g7ven class of cases with a proviso that 
in case of his being interested. a Judge of the Supreme Court should 
make such appointment, would any lawyer say that the latter could 
act in any save the case specified? 

If therefore it were admitted, which it is not, that prior to 
the enactment of these statutes the President could as Commander- 
in-Chief of the Army appoint, courts-martial it is clear that his power 
was limited and curtailed by the enactment of these statutes, unless 
it be held that Congress had no power to determine by whom such 
courts are to be appointed. When in the exercise of its power Con- 
gress has said that in a certain class of cas¢s, courts-martial shall be 
appointed by the commanding General all other authority is excluded. 
Especially is this so where authority is vested in the President in an- 
other class of cases upon the ground, and for the express reason, 


that the Generals being accusers cannot properly act. 


The sentence pronounced: against Major Runkle was never ap- 
proved as required by law and army regulations. 

See 65th Article of War, Act of April roth, 1806, in force when 
the trial was had. Also paragraph 896, Army Regulations, and as 
explanatory of the policy of the law, see later Acts embodied in 
Articles of War, No. 104 and 106, R. S. page 230. 

[t will not be claimed that:the confirmation by the President may 
be dispensed with, but it has been said that such approval must be 
inferred from the endorsement on the record showing an approval 
by the Secretary of War, or if not that the fact of approval may be 
shown by parol. ! 

It is hardly necessary to argue the proposition, that approval by 

e Secretary, is not suthcient. The power of approval is a judicial 
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[tis a judicial function of the highest character, often in- 
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volving the.question of life or death, and always involving a soldier's 
honor which is more to him than lite. It may be argued with some 
plausability that the President's signature is not necessary and that 
if the Secretary certifies that the record was laid before the President 
and by him approved, it is enough, but can it be claimed upon any 
valid reason that the word ‘‘approved’’ with the signature of the 
Secretary necessarily implies that the President has examined and 
approved. In construing the record of a criminal trial no such loose 
assumption of facts can be safely indulged in. Nothing can be 
taken by intendment. Even in civil cases the record must speak for 
itself and nothing can be added by parol. 

Wharton on evidence, Sec. 980, and many authorities cited in 
note. 

The other claim will be that if the record does not show approval 
by the President, parol proof may be offered to show such approval. 
Surely this cannot be so. The most important fact in the whole 
proceeding, the one upon which everything depends, is the fact of 
the President's approval. If this can be shown by parol what need 
of a record to show anything. che appointment of the Court, the 
the names of the officers composing it, the fact that they were sworn, 
the arraigninent of the prisoner, his plea, the names of witnesses ex- 
amined and what they testified to, are all matters of less moment 
than the approval of the proceedings and sentence by the President. 
If the latter may now be inquired into upon parol evidence any or 
all of the others may be. The proceeding of the Supreme Court of 
the United States might as well be evidenced by the parol testimony 
of witnesses as the action of the President in such a case. 

Paragraph 896 of the Army Regulations, which has the force of 
law, declares that the officer having authority to confirm sentence 
(in this case the President, ) ‘‘shall state at the end of the proceed- 
‘ing in each case, his decisions and orders thereon.’’ From this 
two things must be admitted. 

ist. That the statement ‘tat the end of the proceedings’’ must %e 
In writing; and 

2d. That it must prove itself and cannot be supplemented 
enlarged by parol. 

Respectfully submitted, | 
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